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PRIVY COUNCIL. 








Present: Lord Thankerion, Sir Lancelot Sanderson 
and Sir George Lowndes, 


THE SECRETARY, CANTONMENT COMMITTEE, 
|  BARRACKPORE, 
ON BEHALF OF 
- THE SECRETARY OF STATE FOR INDIA IN COUNCIL 


v. 
. SATISH CHANDRA SEN. 


[On APPEAL FROM THE HIGH Court oF JUDICATURE AT 
Fort WILLIAM IN BENGAL.] 


Land Acquisition Act (1 of 1894)—Onus on claimant to establish title to property 
acquired by Government~ Ownership of land in cantonment—Mousawari 
Register, entry in~ Evidence Act (1 of 1872), section 35—Rectials in deeds— 
Admissibility in evidence— What passes at an execution-sale. 


When the Government are acquiring immoveable property for a public purpose 
under the Land Acquisition Act, it is for the person claiming compensation for 
such property to establish his title to it affirmatively. 


In a dispute, under the Land Acquisition Act, 1894, concerning the ownership 
of certain land situate in the Barrackpore Cantonment : 

Held, that though it could not be laid down as a general proposition that 
al) land in the cantonment was necessarily the property of Govecament, the par- 
ticular plot in question was, having regard to the Bengal Regulation of r2th 
September 1836 and other materials on the record, the property ofthe Govern- 
ment, and the claimant had failed to discharge the onus that lay upon him of 
proving that it was his private property. . 

Robinson v, Carey (1), (per Norman J.), referred to. 


Ghaswalla v. The Secretary of State (2), relied on, 


(1) (1865) Coryton’s Report 137. 
(2) (1911) L. R. 33 l. A. 2043 I, L. R. 36 Bom. I; 14 C. L. J. 263. 


P.C. 


1930. 
wrd 
October, £4. 


Q 


BG 


1930. 
—_w 
The Secretary, Can- 
tonment Committee, 
Barrackpore 


Va 
Satish Chandra Sen, 





TAE CALCUTTA LAW jouRMAL, [Von LIL 


An entry in the Mouzawari Register recording certain property as a Mehal 
“ Khas Sircar ’, (i. e, in the possession of Government), is admisstble in evi- 
dence under section 35, Evidence Act, but such an entry øer se is not sufficient 
to establish the title of Government to the property. 


Semble: Recitals in a deed are not cvidence as against a person who was not 
& party or privy to the deed, 

Banga Chandra Dhur v. Jagat Kishore (1), referred to. 

A sale-certificate in execution passes noth'ng but the right, title and interest of 
the judgment.debtor, whatever it may have keen. 

Tenure of property in cantonments di: Cussed, 

Appeal No, 80 of- 5929 from a decree of the High Court, 
Calcutta, dated the 2oth June 1927, which affirmed a decree of the 
Special Land Acquisition Judge of the 24-Parganas, dated the gth 
July 1927, and awarded compensation for land in the cantonment of 
Barrackpore to the respondent, ; 

The material facts of the case are sufficiently fully stated in 
their Lordships’ judgment. 

Dunne, K. C. (with Wallach) for the Appellant: All lands in 
canionments grima facie belong to Government, 

Ghaswatla v. The Secretary of State (2). 

[Sir Lancelot Sanderson: But the presumption could be 
rebutted, | 

In the Regulation, it is clearly laid down that all lands in canton- 
ments belong to Government, In the Privy Council case, the 
Board said it was perfectly clear that prinsa facie every land in a 
cantonment is the Government’s property, Of course, the person 
who builds on it has the fullest rights in the house and is the owner 
of it, but not of the land built on, 


The Bengal Regulation is precisely in the same terms as the 


“Bombay Regulation relied on by the Board in Ghaswalla v. The 


Secretary of State (2). 


[Lord Thankerton : Section 21 of the Bombay Regulation, 1826, 
is not precisely the same as the Bengal Regulation, ] 


The Supjème Court, Behgal, (Ryan C. J, Grant and 
Seton JJ.) decided onthe 24th July 1840 that “the whole land 
within the limits of the cantonment at Barrackpore was the property 
of the East India Company and that all private houses built thereon 
and all parts of such land as were appropriated to private purposes 


(1) (Ig10) L. R. 43 I. A. 249 (254) ; 24 C. L. J. 487. 
(2) 911) L.R, 38 L A. 20451, L. R, 36 Bom. 15 14 C. L; J. 268. 
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were built and appropriated on leave given by Government to parti- 
cular applicants under certain conditions prescribed by the Govern- 
` ment from time to time”. 

[Sir George Lowndes: It related only to the particular houses 
there involved, The reasoning for the finding that all lands in 
cantonments are Government property, is hardly admissible in 
evidence, | 

[Lord Thankerton ; The judgment of the Supreme Court only 
shows that they decided a particular point then in issue. The 
question is, what is its value in evidence ?| 

Refers to Xobinson vy. Carey (1), decided by Norman J. in 
September 1865. Itis very much on the lines of what Lord Robson 
said in Gkaswalla v. The Secretary of State (2). Norman J. goes into 
the whole history of cantonment tenure, and finds that there isa 
presumption that land in’ a cantonment is the property of the 
Government, 

[Sir George Lowndes: Ifa man has the house for over 69 years 
ina cantonment and never pays rent to Government, he would 
acquire a title by limitation against the Government, | 

It is submitted that if a man builds a house in a cantonment on 
Government land, the presumption would be that the possession of 
the land was permissive, and he could not acquire a title to the land 
by prescription. 


[Zord Thankerton: If he occupies the house for more than 


6o years without paying rent, that would be evidence of adverse 
possession, It would be the strongest evidence of adverse posses- 
sion you could have.] ` 

The occupation of the house would be purely permissive and the 
owner could be ejected whenever the Government required it for 
military purposes. 

Anyone who happens to have a house in the cantonment is pre- 
sumed to hold by permission of the cantonment authorities, There 
is no question of adverse bolding in such a case. Itisa permissive 
occupation on ‘“‘ cantonment tenure”, as Norman J. calls it in 
Robinson v. Carey (1). The Goverament would have a right to turn 
him out, paying him compensation for the building, “It is not the 
ordinary case of occupation of land. 

I submit that your Lordships ought to attach great weight to the 
judgment of Norman J, in the above case, deciding that with respect 
to the property in the soil in the cantonment, it must be taken that 
the soil'is the Government’s, and the occupation by permission of 


(1) (1865) Coryton’s Reports. 137. 
(2) (911) L, R. 38 L, A, 2043 L LR. 36 Bom: 13140. L, J. 268 
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the Government. Refers to Bank of Upper India Ltd. v, The Seire- 
tary of State for india and others (1), as an authority that there 


could be no adverse possession running against the Government, ` 


[Sir George Lowndes: You always assume a legal origin of 
title. ] l 

[Lord Thankerton: In Bank of Upper India Ltd, v. The Secre- 
tary of State for India and others (t), the party admitted proprietary 
title of the Government, His possession could not therefore ba 
adverse. | ' 

We submit that the presumption is that the land in the canton- 
ment is the property of the Government, and the onus is on those 
who allege the contrary, The Courts in India erroneously threw 
the onus on the Government, The claimant has to make out his 
title to the land. a oe 

Upjohn, K. C. (with Dude) for the Respondent: The Bombay 
case Ghaswaila v. The Secrelary of State (2), is inapplicable, and 
there could be no presumption here that the land belonged to the 
Government. The Regulation relied on in that case is not at all 
identical with the Bengal Rules of 1836, We further submit that 
the Rules of 1836 were u/tra vires, 

[Sir George Lowndes: Would not the Géreinor Generi in 
Council have power to issue the notification of 1836 7] 

Norman J’s judgment in Robinson v. Carty (3) is distinguishable, 
and in any case the observations there are pure oditer dicta, 

[Dunne, K. C.: That case went upin appeal in Indian Jurist 
New Series, rage 83.] 

Refers to Carnduff’s Cantonment Law, 1904 edition, page Fi 
The Cantonments Act shows clearly that there could be private 
property of land ina cantonment, ; 

The Mouzawari Register entry of 1853 was inadmissible in evi- 
dence : Nirman v. Rudra Partab (4), 

[Sir Lancelot Sanderson refers to Sec. 35, Evidence ca 

Their Lordships’ judgment was delivered by 

. Sir George Lowndes :—This appeal arises out of certain land 
acquisition proceedings, The Government notified for acquisition a 
plot comprising some 514 digkas of land with a house upon it 
situated in the Barrackpore Cantonment. The respondent was in 
possession under a title which will be presently considered. The 
Collector valued the buildings at Rs. 11,467-11-o0 which together 

(1) (1910) I. L. R. 33 All, 229. 

(2) (1911) L. R. 38 I. A. 204; 1, L. R, 36 Bom. 1; I4 C.-L, J. 268. 

{3) (1865) Coryton’s Report, 137- 

(4) (1926) I. L. R. ı Luck 389 (400) P.C, . 
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with Rs. 1,720-2-5, the statutory addition of 15 per cent, for com- 
pulsory acquisition, he awarded to the respondent and this part of 
his award is not in dispute. He valued the land at Rs, 9,510-10-0, 
but refused to award any part ofthis to the respondent on the 
ground that the land being Cantonment land was the property of 
‘Government, The respondent claimed a reference in the ordinary 
course. . The case came before the Special Land Acquisition Judge, 
who held that the respondent was entitled to the value of the land 
-also, and accordingly passed a decree in his favour for the additional 
sum of Rs, 10,937-3°6, being the above-mentioned sum of 
Rs, 9,510-10-0 together with the additional r5 per cent. The Secre- 
.tary of State appealed to the High Court, but his appeal was dis- 
missed, and the matter now comes before His Majesty in Council 
upon the High Court’s certificate, 


The question seems to have been dealt with in India as if the 
matter were one of apportionment between two contending claimants, 
the sole criterion being which of the two had made out the better 
claim to a particular part of the compensation. Their Lordships, 
however, have no doubt that when Government are acquiring 
immovable property fora public purpose under Act I of r894, it is 
for the person claiming compensation to establish his title to it 
affirmatively. 


The difficulty in the present case arises mainly from the fact 
that the acquired property is admittedly within the Barrackpore 
Cantonment, and the tenure of such property is in many cases of a 
somewhat anomalous character, It seems clear that much at all 
events of the land comprised in this canton ment, and probably in 
other cantonments in different parts of India, was originally acquired 
by Government for military purposes, but that private individuals 
were allowed to erect houses upon various plots, Government 
appear to have encouraged this form of development as providing a 
simple solution of the varying demand for officers’ quarters, and to 
have recognised, subject to certain restrictions, rights of private 
ownership in the buildings, while at the same time retainipg in them- 
selves the property inthe soil, This is sometimes referred to as 
“ military or cantonment tenure.” ` 


There have been from very early times in Bengal rules promul- 
gated by Government for the control of buildings in cantonments, 
and on the rath September, 1836, in supersession of previous orders, 
a “ Regulation” of the Governor-General in Council was notified 

dealing primarily at all events, as their Lordships think, with appli- 
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cations to build upon unoccupied land in cantonments, Clause 6 of 
this Regulation is in the following terms :— 

"6, No ground will be granted except on the following condi- 
tious, which are to be subscribed to by every grantee, as well as by 
those to whom his grant may subsequently be transferred, 

Ist.—The Government to retain the power of resumption at any 
time, on giving one month’s notice, and paying the value of such 
buildings as may have been authorised to be erected, 

IInd.—The ground being in every case the property of Govern- 
ment cannot be sold by the grantee ; but houses or other property 
thereon situated may be transferred by one Military or Medical 
Officer to another, without restriction, except in the case of reliefs, 
when, if required, the terms of sale or transfer are to be adjusted by 
a Committee of Arbitration, 

IIIrd,—If the ground has been built upon, the buildings are not 
to be disposed of to any person, of whatever description, who does 
not belong to the Army, until the consent of the Officer Command- 
ing the station shall have been previously obtained under his 
hand. i ; 
IVth.—When it is proposed, with the consent of the Command- 
ing Officer, to transfer possession of a native, should the value of the 
house, buildings or property to be so transferred exceed 5,000 
Rupees, the sale must not be effected until the sanction of Govern- ` 
ment shall have been obtained through His Excellency the Com- 
mander-in-Chief. 

It is contended for the appellant that these rules, and in parti- 
cular the and paragraph of clause 6, declare all lands in cantonments’ 
to be the property of Government. Their Lordships are not satisfied 
that this is the necessary implication, though the rules certainly 
suggest that some, and probably the greater part, of the land was at 
that time Government property. 

In 1840 a question as to house property in this cantonment came 
up for decision by the Supreme Court at Calcutta. Part of the 
estate in an admivistratioa suit consisted of cantonment houses, and 
their devolution seems to have depe nded upon the question whether 
they were realty or personality, , The Master to whom this question 
was referred found and reported that “the whole land within the 
limits of the Cantonment at Barrackpore is the property of the East 
India Company,” and that “all private houses built thereon and 
all parts of such land as are appropriated to private purposes are 
built and appropriated on leave given by Government, ” and he 
accordingly found that the property in question was personalty. His 
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finding was accepted by the Court and was embodied in its decree, 
a certified copy of which forms part of the recordin this appeal. 
The conclusion come to seems to have been basedin part, at all 
events, upon the rules of 1836, and though upon the materials now 
available their Lordships are not prepared to affirm that all land in 
the cantonment is necessarily the property of Government, the deci- 
sion suggests that in 1840, when these rules had only recently come 
into operation, there was no common knowledge of the existence of 
any privately owned land in the cantonment. 


For the respondent itis contended that under these rules a 
register and plan were to be kept upon which all grants by Govern- 
ment were to be entered, and reliance is placed upon the fact that 
no such records are produced. Their Lordships are driven to the 
conclusion that these provisions have been disregarded by the 
military authorities, but in the absence of any proof that the 
respondent’s buildings were erected after 1836, they think that 
no presumption can be drawnin his favour from this apparent 
dereliction of duty, 

Reference has also been made to the more recent Cantonment 
Acts and rules which have gradually developed into a regular code 
of municipal law, and it is pointed out by the respondent that many 
of the provisions evidently contemplate the existence of privately 
owned property within cantonment limits, 

Turning now to what is known about the Barrackpore Canton- 
ment in particular, a number of official letters have been produced, 
commencing with one from Warren Hastings dated. the and Febru- 
ary, 1775, which make it clear that between that date and 1814 
Government acquired a considerable quantity of land for the can- 
tonment, and a survey map has been put in evidence dated in 1851, 
which shows the cantonment as consisting of 889 acres r rood 31 


poles, Itis ona small scale but in great detail and shows the plot - 


the subject of this appeal with buildings upon it which are no doubt 
those of which the value has been awarded to the respondent by the 
Collector, An entry has also been produced from the Mousawari 
Register, dated the 3oth September, 1853, in which the Barrackpore 
Cantonment with the same area as above is entered tsa Mehal 
“ Khas Sircar” which seems to mean in the possession of Govern- 
ment. Counsel for the respondent has objected to the admissibility 
of this entry, but there is no trace of any objection having been 
taken to it in the Courts in India, and their Lordships think that it 
is admissible, for what it is worth, under Section 35 of the Indian 
Evidence Act, 
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Their Lordships hold that the fair inference from these facts, 
taken ia connection with the rules of 1836, is that much, and possi- 
bly most, of the land in this cantonment was and is the property 
of Government ; that houses were erected upon it by the licence 
of Government, the buildings being recognised asthe property of 
the persons by whom they were erected, and the land remaining in 
the ownership of Government, but that there may nevertheless have 
been within the cantonment limits some land which was never 
acquired by Government, and of which the ownership was always in 
private hands, i 

If it lay upon the appellant to prove the acquisition of the parti- 
cular plot which is the subject of this appeal, there can be no doubt 
that he has failed to do so. Both courts in India have come to this 
conclusion, and considering that this disposes of Government’s claim | 
to the land, they have, as their Lordships think, assumed that it 
must be the propery of the respondent. Their Lordships are unable 
toconcurin this assumption, In their opinion the respondent, in 
order to succeed in his claim to compensation for the land, must 
prove his title to it in the ordinary way. The plot in question may 
have been privately owned, and may have passed from such owners 
to the respondent, but there is in their Lordships’ opinion no ground 
for assuming this ; it must be a matter of proof by the respondent, 
and it is upon this that the respondent's claim to the compensation 
money must stand or fall, 


The title vouched by the respondent is remarkable for the 
meagreness of its written record. There is a mortgage dated in 1889 
which covers a somewhat indeterminate fraction of the property, 
This is implemented by a certificate of purchase by the respondent 
of the same fraction ata court sale in January, 189g—pregumably 
under a decree passed on the mortgage. ‘Then there is a second sale 
certificate of August, 1899, under which one Jogesh Chandra Sen, 
who may have been aco-parcener of the respondent, purchased 
another fraction of the property, and a third sale certificate under 
which the respondent purchased the interest of his mortgagor in 
apparently the larger part of the properly, It is impossible to make 
out from these documents any title at all. to the whole of the 5%, 
bighas which the Government has now acquired, but this’ does not 
appear to have been noticed in the Indian Courts, and their Lord- 
ships do not desire to found their judgment in any way upon this 
deficiency. In addition to these documents there is the deposition 
of the respondent, who says that he has been in possession since 
1g00, but has no title deeds, and had never seen any of prior date 
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to his mortgage, It is said that the recitals in this deed carry back 
the possession to 1871, but their Lordship3 doubt if these recitals are 
evidence as against the appellant—see per Lord Buckmaster in 
Banga Chandra Dhur v. Jagat Kishore {1), It is admitted that the 
sale certificates passed nothing but the right title and interest of the 
judgment debtor, whatever it was, and the mortgage without anterior 
title deeds is of no more determinate value. 

Their Lordships think therefore that the title of the respondent 
must bs taken to bea purely possessory one, and whether dating 
from 1990 or from 1871, seems to be immaterial, as it is clear from 
the map referred to above that the property had been included in 
the cantonment at all events from 185r. 

No Government asses sment has ever been paid by the respon- 
dent, nor apparently has the land ever been asssessed, No evidence 
was offered that it was /akeraj land and so exempted from assess- 
ment, though this appears to have been the respondent’s contention 
before the Special Judge. Nor is there any suggestion that the land 
has been entered in the land registers as private property, though 
under the provisions of Part IV, Sections 38 to 44, of the Bengal 
Land Registration Act, VII of 1876, such registration is compulsory, 
Their Lordships would have expected that the respondent, who is an 
attorney, when taking a mortgage of the property in 1389 would have 
made some enquiry as to registration, and would, if be believed that 
the land was the property of his mortgagor, have taken steps to regis- 
ter his mortgage, as he was entitled to dounder section 44 of the 
Act, or would at least have seen to the registration of his title, when 
he bought at the Court sales, It is to be noted that the provisions 
of section 38 apply not only to “ estates, ” ¢.¢,, land paying Govern- 
ment revenue, but to revenue-free property or any jinterest therein, 
and section 42 covers the case of any person succeeding to any pro- 
prietary right in an estate or revenue-free property, whether by pur- 
chase, inheritance, gift or otherwise. In fact the only entry in the 
Government registers, so farasis disclosed by the record of this 
case, is that in the Afousawari Register already referred to, Their 
Lordships recognise that such an entry is no proof of title, but it is 
at least of considerable significance in the absence-of all other 
records, 

Under these circumstances their Lordships ‘are unable to 
hold that possession of the land with the house standing upon it 
from 190c, or even from 1871, if that can be assumed, is any proof 
of title to the land. It isin every way consistent with a mere cantons 


(1) (1916) L. R. 43 1. A, 249 (284) ; 24 C. L, J. 487 (494). 
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ment tenure which has never been denied by Government, but 
which would carry with it no property in the land, Indeed the facts 
that no assessment is levied, and that no private title has been 
registered suggests this as ths more probable origin of the respon- 
dent’s possession. « 

Reference has been made in the arguments to the case of 
Robinson v, Carey (1), which came before the High Court of 
Calcutta in 1865. In this case, which was concerned with another 
house in the Barrackpore Cantonment, Norman J., the trial Judge, 
delivered himself as follows :— ‘ 

“ With respect to the property of the soil in Cantonments, where 
there is no evidence that the land is part of a settled estate, there 
being no proof that it pays revenue to the Government, nothing in 
fact to show that it is held by any other tenure, I think it must be 
taken that the soil is the property of the Government, and that the 
occupation by the owners of bungalows is permissive. ” 

Whether this would be sufficient to establish the title of Govern- 
ment where the burden was upon them, may be open to doubt; but 
their Lordships think that it affords a very cogent answer toa 
merely possessory title. 

In Ghaswala v, The Secretary of Stats (2), a case very similar 
to the present one, but dealing with a house in the -Poopa Canton- 
ment, came before this Board. The Bombay Regulations by which 
the case was governed provided definitely that no private property 
was to be included in the cantonment, and the absence of any 
corresponding provision in the Bengal Regulations no doubt weakens 
the application of the decision. But much of Lord Robson's judg- 
ment is in point, There, as here, a paper title of sorts was relied on, 
but it was put aside as of no weight, and the real question was the 
effect of long possession. The cantonment was founded in 1882, 
and official correspondenca was put in which showed, asin the 
present case, thatin the immediately ensuing years the military 
authorities were arranging for the indemnification of the expropriated 
owners. ; 

“ It seems reasonably cleay therefore,” Lord Robson says, 
“ that front the first the military authorities were conscious, as they 
could scarcely help being, of the incoavanience and risk of having 
absolute owners of land within the Cantonment, and of the necessity 
of propitiating them by proper settlements and compensation, Even 
if the appellant established that his house was built at or before the 

(1) (1865) Coryton’s Report 137. 

{2) (Igt1) L. R.38 1, A. 20431, L. R. 36 Bom. 1; t4 C, L J, 268, 
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time the Cantonment was formed, ‘there is still, under the circum- PsC: 
stances of the case, a strong probability that he was duly compen- 1930. 
sated along with other proprietors for the change in his position a8 The Secretary, Can- 
owner to that of licensee, ” tonment Committee, 
Barrackpore 


He goes on to point out that this ‘‘ probability ” is made v 
stronger by the provision of Bombay Regulation III of 1826, which Satish Chandra Sen, 
laid down that private property was not to be iscluded in the can- a% 
tonment limits, and be continues (p, 216) :— A 








: , mare W 
tion whatever that the possessor or his predecessors in title\wes¢ 


owners in fee. The presumption is all the other way... . .” Neie. 
On the whole, therefore, their Lordships have come to the con wil een j 
clusion that the respondent has not established his title to the land iene 
as apart from the buildings, and they will humbly advise His Majes- 
ty that the decrees of the Special Land Acquisition Judge and of a P 18 6 0O 
the High Court should be set aside and the award of the Collector 
restored, The’ respondent must pay the costs of the appellant 
throughout, 
Solicitor, India Office + Solicitor for the Appellant. 


Watkins and Hunter: Solicitors for the Respondent, 


K J. R. Appeal allowed, ae 
Bie CF Lag N 
í ae = b, AN 
oe {° f A Nasla A 89 
y } 
y Dave, T E ERNA / ' 
AAS eae 
iN So ge et 
Se, Cc. U eens: 
Present: Lord Atkin, Lord MacMillan and Sir John Wallis. Seay 
BAGESWARI CHARAN SINGH P.C 
T. `> 1930. 
ww 
KUMAR EKAMAKHYA NARAIN SINGH. Octebsr, 2t, 


— 
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Chota Nagpore Tenancy Act (VI B., C. of 1908), section 84, sub-section (3) 
~- Presumspiion of correctness of entries in vecord-of-rights—Dnus probandi— 
Zemindar and jagirdar—Ownership of minerals—Khorposh or matnisnance 
grants in favour of senior or junior members of semindar’s family. 


An entry in a record-of-rights prepared under the provisions of the Chota 
Nagpore Tenancy Act, 1908, is presumed to be correct, and the onus is on the 
party challenging such an entry to prove, by evidence, that it is incorrect, 
[Vide section 84, sub-scction (3) of the Act] ¢ 
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There is a general’ presumption of law that the land in a-semindari is the 
property of the semindar, and held under him, 

As between the gemindar and a jagirdar holding under him, itis well- 
settled that the semindar must be regarded asthe owner of the minerals in the 
villages. 


Where the parties were members of the-same family, and the defendants’ 
tenure was entered in the kkewat as jagir held under the plaintiff-semindar, 


held, that (whether the defendants were junior or senior members of the family), 


the natural inference was that this was a Ahosposh or maintenance jagir granted to 
them by the head of the family, 

Appeal No. 47 of 1928 against the decree of the High Court, 
Patna, dated the arst January 1927, which reversed the decree of 
the Subordinate Judge of Hazaribagh, dated the 22nd December 
1922, 

The material facts of the case are sufficiently fully set out 
in their Lordships’ judgment. 


DeGruyther KC, and Dude for the Appellant, 


Upjohn, K. C, L, P, E. Pugh and W., Wallach for the Respon- 
dent, 


During the argument, Surendra Nath Karan Deo v. Kumar 
Kamakhya Narain Singh (1) (a case from the same semindary) was 
cited. 


Their Lordships’ judgment was delivered by 


Sir John Wallis :—In this, as in the case of Sir Charu Chun- 
der Ghose v. Kumar Kamakkya Narain Singh (2) in which judg- 
ment has just been delivered, the main issue is as to the 
correctness of an entry inthe AAewat or record of rights of the 
Ramgarh semindary prepared under the provisions of the Chota 
Nagpore Tenancy Act, 1908. Section 84, Sub-section (3) of 
that Act imposes on parties challenging such an entry the burden 
of proving by evidence that it is incorrect, 

The suitis brought on behalf of the minor Raja of Ramgarh 
for a declaration that the defendants have no right to the 
minerals in the villages held by them and for an injunction 
and damages. The claim for damages-has been withdrawn, 
The defendants denied that they derived title from the plaintiff 
or his predecessors in title, and alleged that they themselves 
were the owners of the villages and of the subjacent minerals, 

In the Akewa? the defendants’ tenure is entered as jagir held 
under the Rajah of Ramgarh resumable after the family of Fateh 

(1) (1929) 51 C. L. J. 502. ? (2) (1930) 52 C. L, J. gra. 


, 
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Singh, the supposed grantee, becomes extinct without any heirs 
being left at an annual rent of Rs, 1,387-1-9, and cesses amounting, 
at the time of survey, to Rs, 2,112-6. If this entry is correct, the 
plaintiff must be regarded as the proprietor of the villages and the 
defendants as holding under him, and itis well settled that, as 
between semindar and jagirdar the semindar must be regarded as 
the owner of the minerals, 

It is, therefore, incumbent on the defendants to show that the 
entry is incorrect, Apart from the statutory presumption arising 
in this case, there is a general presumption that the land 
in a semindary is the property of the semindar, and held 
under him. In the two cases from this semindary which have 
already come bsfore the Board there was evidence that the defen- 
dant tenure holders were the original proprietors of the suit villages, 
and it was not shown that they had come to be held from Ram- 
garh semindars as jagirs. They were, therefore, held to have been 
correctly entered in the kewat as shamilat taluks, that is to 
say, ta/uks of which the ¢a/ukdars were the proprietors though 
liable to pay the Government revenue to the semindar of Ramgarh 
instead of directly to Government. In the present case the 
Subordinate Judge held that the defendants had established this, 
and dismissed the plaintiff’s suit; but the Appellate Court were 
of a contrary opinion, and gave the plaintiff a decree, In their 
Lordships’ opinion the defendants have wholly failed to prove 
their title and have no answer to the plaintiff’s suit. 

The plaintif and the defendants are members of the same 
family, and it is not questioned that, if the defendants were 
junior members of the family the natural inference would be 
that this was a AAorposh or maintenance jagir granted to them 
by the head of the family, It is said, however, that the defendants 
are the senior branch of the family, and that it ought to be inferred 
that they do not hold these villages under grant from the Ramgarh 
Raja, but merely pay him the Government revenues for an estate 
which their ancestors acquired by force of arms, 

_ Their Lordships are unable to agree with this contention, and 
are of opinion that the fact that the defendants are descended from 
a senior branch of the family is insufficient to rebyt the presump- 
tion that the lands which they hold inthe semindary are held 
from the semindar as khorposh or maintenance grants, 

. Itis common ground that the semindary was acquired by 
Bagdeo Singh, the junior brother of Singdeo Singh, from whom the 
parties to this suit are descended, 
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The following genealogical table is taken from the Subôrdinate 
Judge’s judgment : 
T. S. No. psa of 1920 e 


i | i l 
Singdeo Singh. Bagdeo Singh. 


I 
Rajbal Singh, i Hemat Singh, 
j 1 
i. ` | Ram Singh. 
Kirat Singh, Ajab Singh. se 
| Dalil Singh. 
Mobkom Singh. Gulal Singh, 
Maharudra Singh. 
Jagat Singh. Murari Singh. | 
, | | | 
Fateh Singh. Tej Singh Bisan Puratan Makund 


Singh. Singh. Singh. 
Bhawani Singh. | ingh. Sing ingh 





| 
Kahar Singh. Paresh Singh. Bodh neh, 


Churaman Singh, Maninath Singh. Jaala Singh. 
PERIE Singh. Saien Singh. Brahma Narain Singh. 
E *] Namnaraln Singh. 
Lakshmi. Sambhu Ramnath. | 
Ramnarain Singh. 


{ l | 
Bhatro Charan Ragho Singh. ee Siogh, D, 1. Lakshmi Narain 
Singh. Singh. 


Kamakshya Narain 
Singh (P). 

The semindary descended in the line of Bagdeo Singh to 
Mukund Singh, who was dispossessed by the East India Company 
in 1772, when Tej Singh. from whom the present semindar is des- 
cended, was installed in his place. Tej Singh traced his descent 
from Ajab Singh, the junior brother of Kirat Singh, from whom 
the defendants are descended, ani was selected because he had 
gone over from Mukund Singh, in whose service he had been, and 
joined forces with the Company in driving him out. According to 
tradition the two brothers, Singdeo Singh and Bagdeo Singh, 
were Rajputs who cam» from another part of India and conquered 
Ramgarh, and it was only natural that, when the junior brother, 
Bagdeo Singh, acquired the semfkdary he should have made provi- 
sido for the descendants of his elder brother. The senior brother, 
Singdeo, or his descendants, might, of course, have acquired an 
independent semindary of their own ; but there is no evidence that 
they did so, and the presumption arising from the inclusion of the 
defendants in the Ramgarh zemindary is that they did not. 

Except as to the two villages of Dharguli and Chalkusa in the 
Rampur Pergana the defendants have really no cage, As regards 

e 2 
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these two villages, it is said for the defendants that the annual rent 
of Rs, 1, 387-1-9, shown in the Akewat, arises out of the other 
villages belonging to the defendants, which are all in the Pergana 
Markacho, and that the entries in the &sewafin which this sum 
appears as including the assessments on Dharguli and Chalkusa, are 
incorrect, as they are /akiraj or revenue-free properties which were 
acquired independently by the defendants’ predecessors, and never 
formed part of the Ramgarh semindari. The Subordinate Judge 
has taken this view, and has found that the defendants have 
proved by their exhibits F and B, that these villages do not belong 
to the Ramgarh Raja, but are the revenue-free property of the 
defen dants, 

Assuming, however, in the defendants’ favour, as there appears 
to be some reason for thinking, in accordance with the evidence, 
that the defendants are right in saying thatthe rent of Rs, 1,387-1-9 
arises from the villages in the Markacho Pergana, and 
that the villages of Dharguli and Chalkusa in the Pergana 
of Rampur do not bear any assessment, still, exhibit F, 
the defendants’ own exhibit, shews clearly that these two 
villages were formerly assessed to revenue as -part of the Ramgarh 
semindary, Asis well known, the Mogul rulers were in the habit 
of keeping accounts of the actual as well as the Azans/ or standard 
jama of the villages as to which they had made temporary settle- 
ments of the revenue, and this system was continued by the East 
India Company. Exhibit F described as ‘Settlement Register 
of Pergana Ramgarh from 1760 to 1790,” shows that these two 
villages were entered in the name of Maninath Singh, who was the 
Rajah of Ramgarh in 1790, a8 proprietor, It shows also that these 
two villages had formerly been assessed to revenue in the time 
of Bishun Singh, the Raja who died in 1763, but thatin the time 
of Raja Maninath Singh they were entered in the accounts without 
any jama being shown against them, 


This goes to show that prior to the time of Tej Singh, Dhar- 
guli and Chalkusa formed part of the Ramgarh semindari, and 
that the Ramgarh Raja had the sanfe proprietary rights in them 
as in the rest of his semindary, If this be so, it does not appear 
how a subsequent remission of land revenue, whether authorized 
by the Government or not, could effect the proprietary tights of 
the semindar, : 

It is stated by Major Sifton, the Settlement Officer, in his order 
dealing with Dharguli, that Fateh Singh and Bechu Singh belong- 
ing to the defendants’ family, were two of the principal lieutenants 
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of Tej Singh, when he invited the Company’s assistance and defeat- 
ed Mukund Singh and obtained the gadi, Tej Singh may well 
have rewarded them by a grant of other villages in addition to their 
Markacho estate and by allowing them to hold such villages without 
paying jama, So long as they paid their own jama to Government 
according to the terms of their pitt, semindars were at liberty to 
collect or not to collect the jama payable to them by those holding 
under them, as the jama or land revenue had been alienated to 
them for the duration of the settlement, but they could not any 
further affect the Governmet’s right to its land revenue, Therefore, 
at the decennial settlement of 1790 Government could either have 
reassessed these villages and included the assessment in the assets 
with reference to which the zamindar’s jama was fixed, or have 
left them unassessed or /akiraf in which case the semindar was 
prohibited by the terms of his p/a from assessing them. 

In their :Lordships’ opinion these considerations are material 
with reference to the other document on which the defendants 
rely, exhibit B, Mr. Dallas’s sanad of November, 1791, remitting 
the revenue of Dharguli and Chalkusa and two other villages 
which are not the subject of this suit, 

“(Seal of) Mr. George Dallas, Madarul Muham (principal 
manager) of the East India Company, the best of traders, under 
Emperor Shah Alam, the victorious (illegible), 

“ To the brave Thakur Fateh Singh and Thakur Bechu Siogh, 
May you live in comfort, I had called you giving you asiurances, 
Thereupon, you had sent Thakur Bechu Singh and Babu Medni 
Singh to me, as ordered by me, Both of them appeared before 
me. Both of them settled the entire landed property as it was 
ordered by me, and submitted the settlement papers to me, There-- 
fore I am highly pleased with you, as you have carried out my ‘or- | 
ders, and I have come to know well that you are great well-wishers 
of the Company. Bearing this in mind, taking into consideration 
your loyal services and being pleased with you, I remit the rent of 
the four Chhajan (?) villages, which belong to you,-in favour of 
youand your children, No pne should, in future, ever make a 
claim in respect of the rent of those four villages, 

“ Mauza Durguli—rz. _ Mauzi Sariya—r, 

“ Mauza Bagdo—t1, ° Mauza Jalkusa—1, 

“ The 7th Aghan Badi, 18, (torn) Sambat, corresponding to the 
4th November (torn) gt.” 

The Appellate Court ‘have held this document to be genuine 
but invalid, as infringing the rights of semindzr under the patta 
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of 1790, Their Lordships are unable to share this view. They B.C. 
find it difficult to believe that the Collector, merely because he was 1930, 
pleased with Fateh Singh and Bechu Singh for following his advice Rageawact Charan 
in coming to a settlement with their ryots and in consideration of Singh 


their former services, would have taken upon himself to remit land Kumar Kamakhya 
revenue to which the semindar was entitled under his parta, It Narain Singh. 
appears to them much more likely that, as contended before the Sir George ce Losndii, 
Appellate Court, these villages were treated as Zaķíraj and left mii 
unassessed at the decennial settlement, In that case, more especially 
if no grant of exemption by Govərnment was forthcoming, the 
Collector may well have felt himself authorised by virtue of the 
authority vested in him, either to resume the revenue and assess 
the villages, or for the reasons mentioned in the sanad, to regularise 
the existing situation by making, on behalf of the Government, a 
formal remission of the land revenue. 
It iz, however, in their Lordships’ opinion, quite immaterial 
for the purposes of the present case, whether or not Mr. Dallas 
granted the alleged remission, and whether or not he had authority 
to doso, The remission by the Government of its right to the 
land revenue of these villages could in no way affect the Ramgarh 
Raja’s proprietary rights in these villages or his right as against 
tenure holders under him, to claim the ownership of the minerals in 
them, 
In their Lordships’ opinion the appeal fails and should be 
dismissed, and they will humbly advise His Majesty accordingly. 
The appellant must pay the respondent’s costs of the appeal. 


Watkins and Hunter: Solicitors for the Appellant, 
Solicitor, India Office ; Solicitor for the Respondent. 
K. J.R. Appeal dismissed, 
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[ON APPEAL FROMTHE HicH COURT OF JUDICATURE 
AT Fort WILLIAM IN BENGAL. | 


Bengal Tenancy Act (VII! of 1885 ), sections 6 and 103 B—Enkancement of rent~ 
onus probandi—Conditions of the tenure—Question primarily one of fact— 
Presumption arising from entries in Record of Rights, rebuttal of. 


Ina suit by the zemindar -for enhancement of rent, under section 6 of the 
Bengal Tenancy Act, 1885, the onus #robandiis on the plaintiff to establish that 
either by local custom or by the conditions under which the tenure is held he is so 
entitled to enhance the rent thereof. 

The question whether the landlord has succeeded in proving the necessary con- ` 
ditions is primarily a question of fact. - 

Held, on the evidence, that the plaintif bad failed to prove the conditions 
enabling him to enhance the rent, š 

Held, further, that the presumption in favour of the Seminda arising, under 
section 103 B, of the Act, out of entries in the record of rights that the tenures 
were liable to enhancement, was one of fact and had‘been rebutted by the other 
evidence on the record. 

Consolidated appeals No. 99 of 1927 from a judgment ana 47 
decrees of the High Court, Calcutta, dated the 7th August 1923, 
confirming a judgment and 47 decrees of the Court of the Special 
Judge of Noakhali, dated the ryth September r919, affirming two 
judgments and 47 decrees passed by the Assistant Settlement Officer 
of Noakhali at Feri, dated the 16th October 1917. 

The principal points for determination on the present appeal 
were (1) Whether the Taluks in question were independent, and 
(2) Whether the plaintiff-appellant was entitled to enhance the rent 
payable by the respondents ? f 

The material facts of the case are set out sufficiently fully in their 
Lordships’ judgment, 

DeGruythet K, C., Parikh and Pennell for the epee 

Abdul Majid for the Respondents. 


DeGrusther, K, C, for the Appellant:—The entries in the reve- 
nue papers that tbe rents were enhanceable, threw the onus of rebut- 
tal on the respondents, the tenure-holders: Section 103 B, Bengal 
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Tenancy Act, The rent having been once altered since the Perma- 
nent Settlement, itis clear that it was never fixed in perpetuity ; 
Bomapada y. Midnapore Zemindary Co.(1); Amir Ali's Bengal 
© Tenancy Act (1904 Ba), P. 78. 


[Zord Thankerion: Under section 6, the burden is on the 
_zemindar. | 


[Sir Binod Afitier: The question of the fulfilment of the con- 
ditions under section 6, is one mainly of fact, | 

Refers to Nurul Hug v, Maharaja Birendra Kishore (2),a case 
relating to the same zemindari, where a different conclusion was 
arrived at. l l f 
“Counsel for the Respondent was not called upon, 

Their Lordships’ judgment was delivered by 

Sir Binod Mitter:—These are consolidated appeals from a 
judgment and 47 decrees, dated the 7th August, 1923, of the High 
Court of Judicature at Fort William in Bengal, affirming decrees of 
the Special Juige of Noakhali, dated the r7th September, r919, 
which, in their turn, affirmed the decrees dated the 16:h October, 
1917, of the Assistant Settlement Officer of Noakhali, 

The semindary with which these appsals are concerned is known 
as the four annas share of Pergana Dandra, 

In'1792 the zemindar of the four annas share was one Mahammud 
Ali, and by an Order dated the 7th December of that year he was 
imprisoned for life as a rebel and his semindary was confiscated by 
the Government in February, 1793. It has been suggested before 
‘this Board that there was in reality no confiscation, but in the view 
that their Lordships take of this case the question is immaterial, 

The zemindary consisted of 45 fa/wks belonging to different taluk- 
dars and one ij taluk of the semindar which was split up into 35 
tuppahs, and certain other lands. 

It is not disputed that the aluks and fuppaks existed before the 
Permanent Settlement, 

The Collector of Tipperah made dow? settlements with the talk. 
dars, but neglected to record the extent of the lanl, nor were the 
boundaries ascertained. 

Their Lordsbips set forth below a specimen form of such dewi: 

© Dow! settlement of rent in money (in respect of) Taluk Maho- 
med Reza (?) (in the) possession of Faizullah, appertaining to 4 annas 
Hissya of Pargana Darra Mahomed Ali Chowdhury, Sarkar Sonar- 
on Mahal Khalisa, eic, Zilla Rosana (torn), Tipperab, year 1199. 
; Total amount (mokra) 


. in silver coin. 
(1} (1912) 16 C. L. J. 322. {2) (1922) 38 C. L: J. 125. 
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Description, i 
l Rs, a. g. k 

Former (Gujasta Jama) deducting (penned through) 
Rs, 2-13-0 wee oes = 7 3 2 3 
Collection expenses vas ri we T1218 3 
‘9 o I2 


(penned through) 

I will pay sicca rupees niae and karas six, ” J 
_ The Government collected the revenue or rent by farming 
out the semindary for soma years, but subsequently realised 
the dues from the owners of fuppsks and taluks directly, There 
isa dispute as to whether what was collected was revenue or 
rent, : 

The other 12annas share of the Purgana was permanently 
settled on the 17th March, 1798, and was partitioned into four 
separate shares, two of which were subsequently sold for arrears of 
revenue in 1835, and were purchased by the Government, Consider- 
able difficulty, however, was experienced in the management of the 
estate because whenever a dispute arose, as the areas were not speci- 
fied, confusion was created by the uncertainty whether any particular 
land was included in the 4 annas estate or the other two shares out 
of the r2 annas which had been purchased by the Government, or 
the remaining two shares. 

Counsel for the appellant has drawn their Lordships’ attention 
minutely to the various reports of the Revenus Officers, and it 
appears from them that they were of opinion that the rent of the 
tenures was intended to have been fixed forever, and no fresh 
assessment'would haya been made, but for the fact that neither the 
areas nor the boundaries hed ever been fixed. 

The Revenue Officers were, however, of opinion that the Govern- 
ment was suffering loss by fraudulent encroachment on its own lands 
by the falukdars and tuppahdars, and to prevent such encroach- 
ment the Government decided to haves the whole Furgana 
surveyed, | . í 

The fuppahs were assessed in 1824, and both the ¢ugpahs and 
toluks were assessed in 184y for a period of 30 years. 

It appears that on the 28th May, 1845, the Commissioner passed 
an Order directing that the settlement shouli be for a term of 
3o years, and that the rate of rent should not be enhanced on expiry 


of the term. 
In 1847, as has already been stated, notwithstanding the 
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protests of the fafukdars, a settlement was made whereby 
the rate was fixed at Rs. 3-15 an. 6 p. per ani, but there is no 
evidence as to what the rate of the rent of the éa/uks or tufpaks 
was before 1793, or whether any rate of rent was fixed in 
1793. 

In 185g the 4 annas share zemindary was permanently 
settled with one Assima Banu, heir of Mahammud Ali, and Bharat 
Chandra Deb, who had purchased in the meantime the interesta 
of the other heirs of Mahammud Ali. The present plaintifs 
ancestor purchased the semindarp after it had been settled as 
aforesaid, f 


In or about the year 1912, on the application of the appellant, 
a survey of the estate was commenced, and a record of rights 
was prepared under the Bengal Tenancy Act. The Settlement 
Officer passed a general order with regard to the /a/uks and fuppahs, 
directing that in preparing the record of rights these tenures were 
tobe described as “rent liable to enhancement.” The actual 
entries in the record of rights finally published, in which it is alleged 
the words “rent liabls to enhancement,” occur, have not been 
exhibited in these appeals, but the order of the Settlement Officer 
is on the record. The order is not evidence under the Bengal 
Tenancy Act, but their Lordships will assume that there are 
such entries in the finally published records, as alleged by the 
appellant, i 


After the publication of the final record of rights the semindar 
brought several suits against the /a/ukdars and řuppakdars before 
the Assistant Settlement Officer under Section rog of the Bengal 

- Tenancy Act, ostensibly for the settlement of a fair and equitable 
rent in respect of the lands held by them, but in reality for enhance» 
ment of rent, 


After recording evidence, both øra? and documentary, the Assis- 
tant Settlement Officer came to ths conclusion: (1) That these 
tenures were originally independent ¢a/sks but had lost their charac- 
ter, and (2) that the tenures existed defore the Permanent Settle- 
ment, and the appellant had failed to prove any local custom or 
the conditions of the tenure entitling him to enhagce the rate of 
rent, He held that the appellant failed to discharge the onus cast 
on him by Section 6 (a) of the Bengal Tenancy Act. He took into 
account the presumption in favour of the appellant arising out of 
the entry in the record of rights that the tenures were liable to 
enhancement, 
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There were appeals from his judgment and decree to the Special 
Judge of Noakhali. The Special Judge held :— 

(1) That the sa/sks existed before the Permanent Sattlement, 
and 

(2) That they were independent ¢a/sks within the meaning of the 
Bengil Regulations, 

He further held as follows :-— 

“From 1848 till 1859 they paid uniform rents and previous 
to 1848, there having been no ascertainment of definite areas, it can- 
not properly bs said thit the rent of thess fa/sks varied. If there 
was any increase it was for excess area, I therefore find that there 
is no good ground to assert that those falus are on enhanceable 


-rents and that the plaintiff has any right to. demand any enhance- 


ment of rent under Sections 6 and 7 of the Bengal Tenancy Act, 
‘The presumption of Khatyan ia clearly rebutted, ” 

The appellant appsaled to the High Court. 

The learned Judges by their judgment under appeal stated :— 

(1) “ The question whether the landlord’ has succeeded in 
proving the necessary conditions is primarily a question of fact, 

(2) “ It should be observed that the Special Judge finds that if 
there was increase in any case it was for increase of area, and 
there are materials on the record from which such a conclusion may 
be drawn, ” E 

They further held on the merits that the appellant had failed to 
pròve that he was entitled to enhance the rent under the terms of 
Section 6 of the Bengal Tenancy Act. They were also of opinion 
that these tenures were independent suduks. 

Two questions have been argued before their Lordships :— 

(1) Whether the ¢a/uds and ¢uppahs were independent talwks, 

(2) Whether the appellant succeeded in proving that undec the 
conditions under which the tenures are held their rents are liable to 
enhancement, 

In the view that their Lordships take of the second question they 
think it unnecessary to express any opinion on the first, 

Section 6, clause (a), of thg Bengal Tenancy Act is as follows :— 

“ Where a tenure bas been held from the time of the Permanent 
Settlement its, rent shall not be liable to enhancemznt except 
on proof, ` 

(a) “That the landlord under whom itis heldis entitled to 
enhance the rent thereof either by local custom or by the conditions 
under which the tenure is held, ” 

No question of local custom has been raised, 
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There is no doubt that the tenures existed before the Permanent 
Settlement, 

This is a question of fact and has been decided in favour of the 
tenants by all Courts in India. 

The appellant has not argued, nor in the face of the findings 
could he argue, that by reason of what took place in 1847 a 
new tenure was createi. Tois being so, tbe only question is 
whether thy appellant has succeeded in proving that by the 
conditions under which the tenure is held he is entitled to enhance 
the rent, All that their Lordships have before them against the 
permanency of rent is that the fuppahks were assessed in 1324, and 
that both the éa/uks and iuppaks were assessed in 1847 for 
30 years, 

Having regard to the special circumstances of this case under 
which the assessments wera made, and the statements of the Revenua 
Officers made from tima to time that the rent of the tenures could 
not have been increased ifthe areaor the boundary thereof had 
been fixed, their Lordships are unable to hold that these two assess- 
ments give rise to an inference in law that the appellant has proved 
the conditions enabling him to enhance the rent. There is ample 
evidence on the record that the areas of the lands occupied by the 
tenants had increased after 1793. 

Their Lordships are of opinion that the questions involved in 
these appeals on which they are expre:sing their opinion are ques- 
tions of fact. 

Their Lordships find that the Speciai Judge did take iuto con- 
sideration the presumption under Section 103 B of the Bengal 

“Tenancy Act, They are of opinion that the Special Judge had before 
him evidence proper for his consideration in support of his finding 
that the increase, if any, was due to excess of area, 

Their Lordships are therefore of opinion that the appeals should 
be dismissed with costs, and they will humbly advice His Majesty 
‘accordingly. : 

Stanley Johnson and Allen: Solicitors for the Appellant. 

Hardsasile Sanders ani Co.: Solicitors for the Respondent, 


K, J. R, Apfeal dismissed, 
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Present: Lord Dhankerion, Sir George Lowndes and 
Sir Binod Mitter. 


CHAUDHRI ABDUL RAHMAN KHAN 
v. 


LALA PARSOTAM DAS AND OTHERS, 
[On APPEAL FROM THE Cuter Court or Oupa, | 


Oudh Laws Act (XVIL of 1876) —Hiba-bil-ewas (gift for consideration) —Right 
of pre-emption—Indian Limitation Act (1X of 1908), section 18 and Sch. J, 
article 10—Frandulent concealment of true nature of transacti:n—Knonledge 
of fraud. 


Where property is transferred by a deed of hiba-bil-ewaz (gift for considera- 
tion), it is a question, in each case, whether the transaction is of such a nature as 
to give rise to a right of pre-emption under Chapter II of the Oudh Laws 


Act, 1£76. 


In a suit for pre-emption instituted beyond the psriod of one year prescribed 
by article ro of the Indian Limitation Act, 1908, the plaintiff sought to bring the 
claim within time, by virtue of the provisions of section 18 of the Act, on the 
ground that the true nature of the trafaaction was fraudulently concealed from him 
so as to prevent him from knowing that his right of pre-emption had arisen : 


Held, ov the evidence, that the plaintiff having come to know of such fraud 
more than one year prior to the date of the snit, the claim was statute-barred. 


Appeal No, 24 of 1929 from a judgment and decree of the Chief 
Court of Oudh at Lucknow, dated the zoth August 1927, reversing 
a judgment and decree of the Subordinate Judge of Bahraich, dated 
the 30th November 1926, 

The material facts of the case are fully. set cut in their Lordships’ 
judgment and in that of the Chief Court reported in 105 Indian 
Cases 116, : 

DeGruyther, K. C. and Abdul Majid for the Appellant, 

Dunne, K. C. and Parikh for the Respondents. 

DeGruyther, K. C. for the Appellant: Disguising the sale by 
giving it another form amounts to fraud, and the pre-emptor would 
be entitled to extension of time under section 18, Limitation Act ; 
12 Oudh Cases r85. The burden was shifted on the defendant to 
show that the plaintiff had knowledge of the transaction beyond 
the period of fimitation ; Ruhimbkoy v. Turner (1). 

[Sir Binod Mitter: That is the leading case for the proposition 
that when a man has committed à fraud, the onus is on him to show 
that the injured person had clear and definite knowledge of those 


(2) (1892) L L, R. 17 Bom 441, P.C; L, 8. aol. Avr. 


- 
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facts which constituted the fraud, at a time which is tod remote to 
allow him to bring a suit.] 

[Zord Thankerton : The decision in Rahkimbhoy v. Turner (1) 
shows that once the plaintiff establishes fraud, the presumption is 
that the fraud continues, and the burden is on the defendant to 
prove that the plaintiff had knowledge at an earlier date.| 

The defendant failed to discharge the onus that lay on them, 
They. studiously and persistently endeavoured to conceal their 
fraud ;Biman v, Promotho (2), 

If you really intend to have asale,and the deed in effect 
operates asa sale, the plaintiff is not deprived of his right of 
pre-emption merely because the transaction is disguised as a 
hiba-bil-ewas.* 

[Zord Thankerion: If the Court finds it was really a sale, but 
masked as a gift, the pre-emptor cannot be deprived of his right. ] 

A document may be called a Atda-dil-ewaz and yet be a deed of 
sale, 

[Sir George Lowndes: Hiba-bilewar is a sale, and unless 
there is something to the contrary inthe Oudh Laws Act, itis 
subject to pre-emption. | 

[Sir George Lowndes: You have to see what the real transac- 
tion was, If in fact it was a sale, you can pre-empt.] 

[Sir George Lowndss: The Board have already decided that a 
Aiba-bilewas is practically a sale; Aitendra v, Maharaja of 
Darbhanga (3).] 

If in truth and fact, both parties intend a sale and draw upa 
document to show itis nota sale, pre-emption cannot be evaded. 
When parties intend a sale, but disguise itas a hiba-bil-ewaz, the 
Court must look to the real nature of the transaction; 5 O. W. N. 
825. 

[Sir Binod Mitter: Of course, you can always show the true 
nature of the transaction, as the plaintif-pre-emptor is not a party to 
it, and section 92 of the Evidence Act does not apply. ] 

There isa marked distinction between a device and a mask, 
A device is permitted but it does not mean that a disguise cannot be 
exposed ; 5 O. W. N. 825. i 

[Zord Thankerton: That is just the point and jt is quite an 
accurate statement of the law, | 

[Sir Binod Mittes : Evenona construction of the deed here, 


(1) (1892) 1. L. R. 17 Bom. 3413 L. R. 20 I. A. I, 
{2) (1922) 1. L. R, 49 Cale. 886. 
(3) (1928) I. L. R. 7°Pat. 500, 
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Be Ge was it not a sale, as we understand a Aiba-di-ewaz in India? 
1930. Refers to the judgment of Mahmood J. in Rahim Baksh v. Muham- 
eel 


Chaudhri Abdu! mad Hasan (1), and Sarifuddin v. Mohiuddin (2): 


Kahama hae Definition of “ sale ” in the Transfer of Property Act, section 54, 


v. 
Lala Parsotam Das, referred to. In Hirendra v, Maharaja of Darbhanga (3), the Board 
oe held that the transaction was a sale, because a Aiéda-di-ewas takes 
the character of a sale and not a gift, 
_ On the question of limitation, we submit that tection 18 of the 
Indian Limitation Act differs from the English Law, which requires 
` reasonable diligence. In India, limitation runs from the time when 
‘ the plaintiff had knowledge of the fraud; Rahimbhoy v, Turner (4) 
and Biman v. Promotho (5). The burdenon the defendant is 
to show that the plaintiff had positive knowledge of the fraud beyond 
the period of limitation, and it is rot sufficient for him to show that 
the plaintiff had some clues and hints which might have led toa 
complete knowledge of the fraud. 
Dunne, K. C. for the Respondents: We submit that the deed, 
when properly construed, isa real 4iba-il-erwas as understood in 
Muhammadan Law. 
[Sir Binod Mitter: But a hiba-bil-ewas is a sale.] 
Then, we submit that the plaintiff is time-barred. If it is a sale, 


and he knew of it in rg19, the Limitation Act is a bar. 

[Zord Thankerton : Mr, Ameer Ali's judgment in Aitendra v. 
Maharaja of Darbhanga (3), shows that a hida-bilewne can bea 
sale, ] É l 

I submit it is not a sale for purposes of pre-emption under the 
Oudh Laws Act, 

A man is entitled to put a transaction into a form so as to avoid 
the right of pre-emption, 

{Lord Thankerton : You could no doubt legitimately put a trar- 
saction into the form of a mortgage, though in substance it is a sale, 
but you have no right to put it in that form if it is really meant to be 
‘a sale ;5 O. W. N, 825]. 

The plaintiff has to satisfy the Court that his suit is within 
time. ° 

[Zord Thankerton: The defendant pleads limitation. Prima 
facie it is for him to prove the date when the plaintiff had knowledge 
of the fraud.] 


(1) (1888) I. L, R. 11 All. r. 
(2) (1927) L L, R, 54 Cale. 754. (3) (1928) I. L. R. 7 Pat. 500, P. C. 
(4) (1892) I, L. R. 17 Bom. 34 P.C (5) (1922) I, L. R. 49 Cale. $36. 1 Í 
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[Zord Thankerton: Of course, the plaintiff has to make out 
fraud first. If the plaintiff establishes fraud, and the defendant again 
pleads limitation, the defendant has to prove when the plaintiff had 
knowledge. | 

[Sir Binod Mitter: If fraud is once established, the onus is on 
the defendant ; Rahimbhoy v. Turner (1).| 

[Zord Thankerton: On the question of limitation, the main 
point to consider is, when did the plaintiff first know of the fraud ?] 

DeGruyther, K, C. replied, 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—By deed dated asth April, 1919, which 
in form was a deed of Aida-bil-ewaz, Syed Ali Haider transferred to 
the sons of respondent No, 1. Lala Parostam Das, a village called 
Mundka or Murka, The deed was registered on goth May, 1919, 
and the donees obtained possession on 17th October, 1919. The 
respondent No, x and his sons are members of a joint Hindu 
family, 

The appellant brought the present suit on i2th September, 
1925, against the whole members of the joint family, claiming 
possession of the village of Mundka by right of pre-emption, 

Three questions were debated before their Lordships, viz :— 
(1) Whether the transaction was of such a nature as would fall with- 
-in the provisions of Chapter II of the Oudh Laws Act No, 18 of 
1876, whereby a right of pre-emption would vest in the appellant ; 
(2) whether, assuming the right to pre-empt, the true nature of the 
transaction was fraudulently concealed so as to prevent the appell- 
ant from knowing that his right of pre-emption had arisen, thus 
deferring the commencement of the limitation period of one year 
prescribed by Article ro of Schedule I of the Indian Limitation Act 
of 1998, to the time when the fraud first became known to the 
appellant, in virtue of section 18 of the Act, and (3) if so, whether 
the appellant had come to know of such fraud at a date less than 
one year prior to the date of suit. 

In order to succeed in his claim the appellant requires a favour- 
able decision on each of these thgyee questions. The Trial Judge 
found in his favour on all three heads. On app&al, the Chief 
Court of Oudh found against him on the first head, and found it 
unnecessary to consider the other two, i 

The case was fully argued before their Lordships, ahd while, 
in view of the opinion formed by their Lordships on the third 
question, it becomes unnecessary to pronounce a decision on the 
first and second questions, a short description of some of the 

(1) (1892) I. Li R. 17 Bom. 341, P. Cy 
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ein circumstances giving rise to these questions is a necessary 'prelimi- 

1939; nary to decision of the third question, - 
Chaudhri Abdul Respondent No, 1, Lala Parsotam Das, is a Hindu money- 


Sea Khan lender in Lucknow, and about 1916] became acquainted with Ali 
Lala Parsotam Das. Haidera Mohammedan, who was then resident in Lucknow, 
Lord Thankerton, In August, 1918, Ali Haider became entitled by: the death of a lady 
one called Taiba Begam to certain property in the Bahraich district, 
of which the village Mundka formed part. His succession was 
disputed, but, after an appeal to the ‘Commissioner and the Board 
of Revenue, he obtrined a decision in his favour., Thereafter he 

executed the deed of gift on 25th April, 1919. 

The deed of gift proceeded on the narrative of the intimate 
relations between Ali Haider and the respondent Lala Parsotam 
Das, of the large sum of money that the latter had provided towards 
the expenses of the succession proceedings andother favours and 
kindness, and ‘in consideration ot favours and kind treatment 
aforesaid and of rights of friendship” made “a gift for considera- 
tion,” in favour of the said respondent’s sons. On 11th May, 
1919, two days after the registration of the deed of gift, Ali Haider 
granted areceipt to the said respondent for a total amount of 
Rs, 25,000 made up of (a) principal and interest on pronotes 
Rs. 19,572, (6) expenses and purchase of stamp Rs, 1,100, and (¢) 
a further advance of Rs. 4,328. It is admitted that head (a) repre- 
sents the “ large sums of money” which * Lala Parsotam Das gave 
me” referred to in the narrative of the deed of gift, that Ali Haider 
was under obligation to repay them—that obligation being satisfied 
by the deed of gift—and that the further advance in head (c) was 
part of the consideration for that deed. 

The contention of the appellant was that the transaction was 
in substance one of sale of the village for Rs, 25,000, the price 
being provided by the discharge of the sums contained ‘in ,the 
receipt, that the deed of gift was at first drafted as contract 
of sale, but was redrafted as a deed of gift for the purpose of 
avoiding pre-emption, that the narrative of friendship and favours 
was untrue and was solely insertedeso as to conceal—as it did—the 
monetary consideration or price of Rs. 25,000, which constituted 
the sole consideration, While their Lordships must not be -taken 
as expressing any view as to the soundness of the conclusions of the 
Chief Court of Oudh, they are of opinion that a deed of 4Aida-dil- 
ewaz, according to its terms,* may either fall or not fall within the 
pre-emption provisions of the Oudh Laws Act, 


#It is understood that the words ‘“‘according to jts terms” have since been 
deJeted from the judgment. Kee Bey 
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Accordingly, the only fact which the appellant on his construc- 
tion of the deed of gift, can claim to have been concealed from him 
was that Rs, 25,00@ passed as the sole consideration for the deed 
of gift. 

Assuming that contention to be well founded, counsel for the 
respondents admitted that such concealment would be fraudulent 
Within the meaning of Section 18 of the Limitation Act. 


°» The appellant alleges that he first came to know of such fraud 
on 28th June, 1925—less than three months before the date of 
suit, The respondents, on the other hand, allege that the fact of 
the passing of the Rs, 25,000 was brought to the appellant’s know- 
ledge on five occasions during the years 1919 to 1922, 


The learned Sub-Judge, after dealing with the evidence as to 
each of these five occasions in detail, expresses his conclusion on 
them as follows : 


“ The evidence led on behalf of the defendants tothe effect 
that the plaintiff had knowledge of the real character of the 
deed in suit soon after its execution or, in any case, much 
earlier than the date on which he professes in the plaint to have 
acquired knowledge thereof, is extremely suspicious and cannot be 
believed. Besides, most of it, as shown above, is as improbable 
as ever. It cannot be believed, nor can it help the defendants, I, 
however, see no good reason to discredit the evidence of the plain- 
tiff and his witness Pandit Budh Sagar, both of whom have, on the 
whole, given their evidence in a frank and straightforward manner 
and impressed me favourably,” 

It is obvious that this conclusion is mainly based on the impro- 
.bability or incredibility of the respondents’ evidence, a view with 
which their Lordships are unable to agree, as they are of opinion 
that, taken by itself, there is nothing improbable or incredible in 
that evidence. Accordingly, the question is whether the respon- 
dents’ evidence ..is effectively negatived by the plaintiff's evidence, 
which.consists solely of the appellant’s own evidence, for the evi- 
dence of the. appellant’s witness Pandit Budh Sagar has no felation 
to any of these earlier occasions except in so far as the appellant 
led him to believe in June, 1923, that he then learned for the first 
time of the Rs, 25,000 consideration. 

Their Lordships find themselves unable to accept the appel- 
lant’s evidence as to the first occasion, which respondent No. 1 
places in July, r9r9, and the appellant places at the end of rg19 
or beginning of 1920, From the other facts in the case, the former 
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Eves date appears to be the more correct, The statement of respondent 


1930. No, ris thatin July, 1919, he went to appellant’s house, accom- 


Nd 
Chaudhri Abdul panied by Mata Prasad, who is now the latter’s servant, and 
Rahman Khan said -— 





v. 
Lala Parsotam Das. 


“ Ali Haider gave me possession, but heis now disturbing it. 

Lerd Thankerton. I gave him Rs. 25,000 for fighting the ¢a/uga case, but he is quar- 

oe relling with me,” that the appellant said, “Ali Haiders conduct is 

ungentlemanly. You gave him money when nobody else would 

have given him a pice,” that appellant further said, “If you will 

transfer one anna share in village Murka to me, I will help youin 

maintaining your possession,” that the witness then said “ I wild 

not transfer any share in Murka to you because the property 

belongs to minors, but if you fix a reasonable sum I will pay it to 

z you tor obtaining your help,” and that the appellant said, “If you 

grudge me one anna share, Lalaji, you will lose Rs. 25,000, and it 
will be difficult for you to maintain your possession,” 


The appellant admits the visit, but denies the presence of 
Mata Prasad, who was not called by him asa witness. He further 
denies any mention of the Rs, 25,000 consideration and any 
request for transfer of a one anna share, But the appellant admits 
that what the respondent No, 1 told him aroused his suspicions 
that the transaction was subject to pre-emption, that he neither was 
shown nor asked to see the deed of gift, and cannot remembe: 
whether he asked from defendant the reason of the gift. He fur 
ther denies that he refused to intercede, and yet is unable to giv: 
any reason why he did notintercede with Ali Haider as pro 
mised. His story is that, about a month _ later, he asked hi: 
‘pleader Mahesh Prasad to procure a copy of the deed of gift, anc 
sent him with it to secure a legal opinion in Lucknow as to whether 
‘a suit of pre-emption could be brought, and that the opinion wa» 
adverse to such a suit, He admits that he paid no fee for the opinior 
‘and produces no corroborative evidence of this story, Their 
‘Lordships are unable to accept this evidence. The appellant was 
an honorary magistrate and lived within a mile of the village o 
Murka and was admittedly interested in the question of pre-emp 
tion. The gift was bya Mohammedan toa Hindu moneylender 
and their Lordships cannot doubt that it was the mention of the 
Rs, 25,000 consideration that aroused the suspicion of the appellan 
as to pre-emption and, in the absence of corroborative evidence 
they are not prepared to accept the appellant’s story as to obtain 
ing legal advice. The learned Sub-Judge appears to have though 
that the appellant’s long delay in bringing the present spit wa: 
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incompatible with early knowledge by him of the trua nature of the 
transaction in issue, but it may be sufficiently explained by the 
challenge of the deed of gift by Ali Haider's sons, which was pend- 
ing during the whole of this period, and in which the appellant was 
himself a witness for the plaintiffs, 

Ifthe defendants’ evidence be accepted as regards the first 
occasion in July, 1919, that is sufficient to dispose of the appellant’s 
case, but their Lordships would add that the appellant’s evidence as 

, to the occasion in 192r in course of the suit to which his wife was a 


party is most unsatisfactory of itself and that they see no adequate - 


treason for not accepting the evidencs of Parbhu Dayal, an inde- 
pendent witness, as to the occasion in the aulumn of 1919. 

Their Lordships are therefore of opinion that the appellant 
became aware in 1919 of the only material fact, viz., the passing 
of the Rs, 25,000 as consideration for the deed of gift, even if it 
be assumed that this was the sole consideration of, and was 
concealed by, the deed of gift, that the suit is thereby statute- 
barred, and that the appeal should be dismissed with costs, Their 
Lordships will humbly advise His Majesty accordingly, 

Chapman Walker and Shephard : Solicitors for the Appellant, 

T. L. Wilson & Co: Solicitors for the Respondents, 


E.J. R, l Appeal dismissed, 


APPELLATE CIVIL. 
Befors Mr. Justice Suhrawardy and Mr, Justice Costello, 
PURNA CHANDRA SARKAR 


v. 
RADHARANI DASSYA& AND OTHERS,* . 


Waiver —Delay—Suit against Receiver—Netice, if to be given Civi? Procedure 


Code (Act V of 1908), Secs. 2, 80—Plea of bar, when to be raised— Pleading. - 


č Appeal from Appellate Decree No. 2316 of 1928, against the decree of 
H. G. Waight Esq., Additional District Judge of Dacca, dated the 7th July, 1928, 
reversing that of Babu Kumud Kanata Sen, Subordinate Judge, 2nd Court, Dacca, 
dated the a8th April, 1927. 
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The plea of bar of suit such as non-service of hotice under section 80 of the 
Civil Procedure Code, should be taken at the earliest possible opportunity and 
must be specifically pleaded. ; « 

Manindra Chandra Nandi v. Secretary of State (1) and Bhola Nath Roy v. 
Secretary of State (2) followed. 

Murari Lal v, E V. David (3) explained. 


Held, that the defendants in the present case by their delay waived the objec-, 
tion as to lack of hotice under sectlon 8o of the Code of Civil .Procedure. 


Quere: Whether a Receiver is a public seryant within the meaning of 
section 2 of the Code of Civil Procedure and as such is entitled .to a notice under 
section 80 of the Code. 


Appeal by one of the Defendants.. 

Suit for account against the Receivers, 

The material facts appear from the judgment, 

Messrs, Upendra Lal Roy, Binoyendra Prosad Bagchi and 
Abinash Chandra Ghosh for the Appellant, 

. Messrs, Atul Chandra Gupta and Prokask Chandra Pakrashi for 

the Respondents, ne 

The following judgments were delivered : 


Costello, J :—This isan- appeal from a decision of the Addi- 
tional.District Judge of Dacca whereby he reversed the decision of 
the Subordinate Judge, 2nd Court of Dacca, Originally there were 
three suits brought against certain Receivers in which the plaintiffs 


- were claiming general accounts, Before the conclusion of the matter 


however, the claim of the plaintiffs as against 2 sets of Receivers 
was adjusted to the satisfaction of the plaintiffs and accordingly the 
Court of first instance was only called upon to give judgment in the 
case of one set of Receivers namely Babus Brindaban Chandra 
Basak and Purna Chandra‘Sarkar and that in respect of the period 
commencing the 23rd June r920 and ending on the 7th February, 
1921. The learned Subordinate Judge decided all the issues against 
the plaintiffs ; and it is against that judgment that an appeal was 
preferred to the Court of the District Judge of Dacca. 

Only 2 points have been taken before us and the determination 
of the first one is in our opinion sufficient to decide this appeal, 
The second point has reference only to the mode of taking accounts 
and does not “materially affect the question of the liability of the 
Receiver. The main point is the question whether or notit was 


1 e 


(1) (1907) I. L. R. 34 Cale. 257 ; 5 C. L, J. 148. 
(3) (1912) I. L, R. 40 Cale, 503. (2) (1924) I. L, R. 47 All. agu 
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obligatory upon the plaintiffs as a condition precedent to the insti- 
tution of the suit to give notice to the defendants on the basig that, 
as they were Receivers they were “ public officers ” under the provi- 
sion of section 80 Civil Procedure Code and whether or not the 
absence of such notice necessarily precluded the plaintiffs from 
succeeding in the suit, The learned Subordinate Judge decided 
that having regard to the definition contained in section 2 of the 
Code of Civil Procedure a Receiver is public officer and as such is 
entitled to notice as prescribed by the provisions of section 80 Code 
of Civil Procedure and he was of opinion that these provisions not 
being complied with the plaintiff’s suit ought to fail. The learned 
Subordinate Judge also referred to certain authorities which 
appeared to him to support this view of the matter and he based his 
conclusion upon the fact that in his opinion there was close analogy 
between the position of a Receiver and that of a common manager, 
When the matter came before the Additional District Judge on 
appeal, he agreed with the Additional District Judge that a Receiver 
before being sued was entitled to a notice under section 80 Civil 
Procedure Code and as no notice had been given to the defendants 
in the present suit, but for certain circumstances in the case, that 
would of itself have debarred the plaintiffs from succeéding with 
their claim, At the time when tbis matter was before the lower 
Courts there was apparently no decision of any cf the High Courts 
which in terms decided that a Receiver appointed by the Court in a 
suit came within the definition of a public officer contained in sec- 
tion 2 that consequently he was ertitled to the privilege conferred 
on a public officer by section 80 Code of Civil Procedure, Since 
the judgment was given in the lower appellate Court however, there 
has been a decision of this Court which seems to constitute a direct 
authority for the proposition that a Receiver isa public officer for 
the purpose of section 80 Code of Civil Procedure. I refer to the 
case of Sreemati Radharani Dassya v, Purna Chandra Sarkar and 
another (1) which was an application to this Court for leave to appeal 
to the Judicial Com mittee of the Privy Council against the decision 
given by Mr. Justice Page and Mr. Jusjice Patterson whereby those 
learned Judges had decided on the authority of certain cases cited 
before them that the Receiver was in fact entitled to a motice under 
section 80 Code of Civil Procedure. That decision is particularly 
pertinent to the present proceeding because in fact it was given in an 
appeal which arose out of a suit in which the parties to the present 
suit were also the parties. Itis to be observed however that the 


(1) (1930) 34 C- W. N. 671, 
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judgment of Mr. Justice Page is based on certain cases which were 
cited in the course of the judgment. Those cases though analogous 
to the present case are by no means direct authorities for the propo- 
sition that a Receiver isa public officer within the meaning of sec- 
tion 80 Civil Procedure Code. When the matter was before the 
Court on the application for leave to appeal to the Privy Council the 
learned Chief Justice gave a judgment which at the first glance may 
be taken to confirm the decision given by Mr, Justice Page ; but a 
closer examination of the proceedings before the Court presided 
over by the Chief Justice shows I think that the decision goes very 
little beyond saying that upon the assumption that a Receiver as 
such is entitled to notice under section 80 the fact that he.hag ceased 
to be the Receiver does not render the giving of notice unnecessary 
on that account. It is a somewhat remarkable phenomenon that no 
one till very recently seems to have thought of raising the question 
of the necessity of serving notice on a Receiver under section 80, 
That section has been in existence from 1908 yet it does not appear 
ever to have been suggested before the'case I have first mentioned 
that a Receiver as’such ought to be afforded the protection under 
"section 80, Speaking for myself and also I think for my learned 
brother I must say that I was somewhat startled to hear it argued 
that Receivers must be treated as public officers within the mean- 
ing of section 80, But for the purposes of this appeal however we 
do not think it necessary to express any definite opinion of our own 
upon the point because in the View which we take with regard to the 
peculiar circumstances and the facts of the present case we think 
that even upon the assumption that the Courts below were right in 
thinking that the Receiver is entitled to a notice under section 80, 
the defendants in the present suit have so conducted themselves in 
these proceedings as to lose the privilege afforded by section 8o, 
That brings me tothe reasons given by the learned Additional 
District Judge for coming to the conclusion thatthe absence of a 
notice under section 8o did not put the plaintiffs out of Court, The 
learned District Judge said thus: ‘The appellants further contend 
that whereas the suit was lodged on the rst February rg24 ‘it was not 
until the rith of January 1926 that the respondents took the'plea 
that they were entitled to notice under section 80, The appellants 
contend from this that the effect of that delay was to cause the privi- 
lege, if it existed, to be waived.” Then later on he said “I am 
further inclined to think that under the circumstances which I haye 
enumerated and set out categorically it is not reasonable for the res- 
pondents to have taken the plea of the non-receipt of notice so long 
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after the institution of the suit. Itseems tome thatif I were to 
allow the contention of the respondents I should be defeating the 
spirit which I deem to lie bebind section of the Civil Procedure 
Code.” Towards the end of the judgment having pointed out that 
the Court has already investigated some of the matters which were 
alleged against the Recsiv:r Purna Chandra Sarkar and 
come to the conclusion that he was wanting in economy and 
had not acted like a prudent manager he continued “ The Court 
further entertained a distinct suspicion although it had not specifi- 
cally found that the conduct of the Receiver might be viewed in 
much more serious light.” Having pointed out that, the learned Dis- 
trict Judge said “ For that reasoi o2 the grounds of equity, lam of 
opinion that this appeal must be allowed subject to certain provisos,” 
We also ara of opinion that in the circumstances of this case it 
would not be just to allow the technical objection of lack of notice 
to be raised and to prevail, It is necessary to consider certain dates 
in connection with the matter, The suit was instituted on the rst 
February 1924. The written statement was filed on the 16th June 
1924 and in that written statement nothing whatever was said or 
even hinted at about this question of notice, and on the 19th July 
1924 issues were framed between the parties on the basis of the 
plaint and the written statement as it stood at that stage. No issue 
was framed on the question whether or not the defendants, as 
Receivers were entitled to notice, Soms two years after the 
institution of the suit, that is to say, on the x1th February 1926 
the defendants made an application to the Court in which for 
the first time they urged that the defendants were enti- 
tled to a notice of some kind and that no notice had 
been given, Nothing was said in terms that the defendants were 
contending or were proposing to contend that they were entitled 
to notice as prescribed by the somewhat strict provisions of sec- 
tion 80, The order made on that application was in these terms: 
“ The defendant No, 2 has filed a further written statement.” It 
does not appear from that order whether or not the plaintiffs had 
notice of the application made by the defendant nor does it appear 
whether or not they were informei that there was an application to 
the Court, But it is clear from the terms of the order itself that 
the Court did not give the plaintiffs a proper opportunity of making 
answer to the further and very vital plea which the defendants 
were then for the first time setting up. At any rate no issue was 
framed even upon ths question whether the defendants were 
entitled to some notice still less was there any issue framed on the 
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basis of whether the defendants were entitled to notice under sec- 
lion 80, The trial of the suit did not begin till some 15 months 
afterwards that is to say on the 23rd March r927 and it appears 
from the relevant order in the order sheet that the defendants’ 
evidence was taken and it was only after evidence had been taken 
that the question of notice under section 80 was for the first time 
seriously canvassed between the parties. It is true that in the 
judgment of the Court of first instance it appears that this question 
was set down as issus No. 17 but it was obviously not one of the 
original issues framed between the parties. It is to be observed 
that by the time the suit actually came on for hearing any relief 
which the plaintiffs might have had against the defendants had 
become barred by reason of the operation of the statute of limita- 
tion as in fact more than 3 years had elapsed from the time when 
the Receiver had ceased to function. We are of opinion having 
regard to what l have said that the learned Additional District 
Judge was right in coming to the conclusion that it is not reason- 
able for the respondents to have taken the plea of want of notice, so 
long after the institution of the suit. In fact the contention of the 
appellants before him, that isto say the present respondents was 
that the defendants by their delay waived their objection and 
this must be given effect to. ‘There is ample authority for saying 
that where a plea of this kind which is a clear bar is taken, it must 
be taken at the earliest possible opportunity and it must be specifi- 
cally pleaded. ‘There are English authorities oa this point in ana- 
logous cases and there are two authorities of this Court where this 
view has been,taken. I refer to the case of Manindra Chandra 
Nandi v. Secretary of State(1), At page 281 of the report 
Mr, Justice Mookerjee states ; “ The question still remains, whether 
as urged by the appellant, the defendant has not waived the notice 
or whether the defendant is not estopped by his conduct from 
pleading the want of notice at the trial. In my opinion, this ques- 
tion ought to be answered in favour of the plaintiff.” Then in 
Bhola Nath Roy v. Secretary of State for India (2) (which was deci- 
ded by Mr. Justice Mookerjee and Mr. Justice Beachcroft) in the 
circumstances of that case the defendant was debarred from relying 
on lack of notice on the ground that the defendant must be deem- 
ed to have waived whatever rights he had. We hold in the 
circumstance of the case now before us that as this question was 
raised at such a Very late stage of the proceedings ani indeed only 


(1) (1909) 1 L, R. 34 Cale. 257 ; 5 C. Le J. 148. 
(2) (1912) T. L. R. 40 Calc, 3. 
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ata time when the plaintiffs would have been precluded from 
bringing a further proceeding against the defendants, they had waiv- 
ed their privilege of notice which they were entitled to take. The 
learned Advocate who for the appellants before us has argued this 
case with cogency invites us to take the view that we should decide 
the case on the authority of Murari Lal v, E. V. David (1), On 
the facts of that case it was held that the right to such notice under 
section 80 Civil of Procedure Code cannot be considered as waiy- 
ed if the Receiver does not take objection to the absence of notice 
till a late stage of the proceeding. There are however observations 
in the judgment which seem to indicate that this view of the matter 
was taken because in the circumstances of that particular case there 
was no prejudice to the plaintiff by reason of the objection having 
been taken at a later stage. That is not the situation in the matter 
now before us for as I have already pointed out that the raising of 
this question at a very late stage did prejudice the plaintiffs in that 
if the plaintiffs were to bring a fresh suit they would be barred by 
the statute of limitation. We accordingly dismiss this appeal with 
costs, 


Suhrawardy, J :—I agree. 
A.T, M, , Appeal dismissed, 


(1) (1924) I. L. R. 47 All. 2910 


Before Mr. Justice Suhrawardy, and Mr, Justice Patterson. 


HARKISHORE BARMA 
1. 
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Hable Instruments Act (XXVI of 1882) Secs. 4,32,48 and .78—Secret title— 
Object of legislaiure— Property in the note — Mede of transfer. 
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Per Curiam: Under the provisions of the Negotiable Instruments Act the 
holder or payee of a promissory note can alone bring a suit thereon against the 
maker of the note. 


Ramanuja v. Sadagepa (1) and Restilal v. Mussi. Manna Kunwar (a) 
followed. ` i 

A suit brought by the true owner not being the payee or holder of a promis- 
sory note against the maker thereof is not maintainable although the benamdar 
holder is made a pro forma defendant and the latter admits the benami character 
of the note. 

Brojo Lat Saka Banikya v. Budknath Pyari Lal & Co. (3) dissented from. 

Per Patterson F: Tho property in the tote including the right to receive or 
recover the amount due thereon is vested in the holder and cannot be transferred 
to the plaintiff beneficial owner except by the process prescribed by law, namely, 
by endorsement and delivery. . 

Per Sukrawardy,J: The provision made in Section 78 of the Negotlable 
Instruments Actto the effect that payment to one except the holder of the note 
will discharge the debt is tantamount to saying that no one can recover the 
debt from the maker of the promissory note except the person in whose favour 
it is made or who is the holder thereof. 

The Negotiable Instruments Act was enacted for the benefit of trade and 
commerce and the principle underlying it is that promissory notes, bills of ex- 
change and cheques should be negotiable as apparent on their face without 
reference to secret title to them. 


, Akhay'Kumar Pal v, Haridas Basak (4) referred to 
Appeal by the Plaintif, 
Suit on a promissory note payable on demand, 
The material. facts will appear from the judgment of Patterson, J. 


Mr, Narendra Kumar Das for the Appsllant, 
Messrs, Chindra Sekhar Sen and Nasim Ali for the Respon- 


dent, 
C AV 


The following judgments were deliv éred ; 

Patterson, J. :—This appeal arises out ofa suit based ona 
promissory note, payable on demand, The note purports to have 
been executed by the principal defendant, (defendant No, r), in 
favour of the proforma defendant, (defendant No, 2), but the plaintiff 
claimed to Have advanced the money and to be the real or bene- 
ficiary owner of the note. The plaintiff further alleged that the 
proforma defendant was merely his benamdar, and the froforma 
defendant himself deposed to this effect, 


: (1) (1904) I. L. R. 28 Mad. 205. (2) (1922) I, L. R. 44 All, 290, 
(3) (1927) L b. R. 55 Cale. 551. ; 
(4) (913) 19 C. L. J. 335; 18 C. W. N. 494- 
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The trial Court did not record any clear finding as to whether it 
had or had not been proved that the principal defendant had borrow- 
ed the money and executed the note but dismissed the suit on the 
ground. that the plaintiff had no cause of action, as he had 
failed to prove that the money belonged to him. 

The lower appellate Court, while expressing some doubt as to 
correctness of the view taken by the trial Court, dismissed the 
appeal on another ground, vizą, that under the provision of the 
Negotiable Instruments Act, only the holder of the note could sue 
thereon, and that the plaintiff had therefore no cause of action. 

Against this decision the plaintiff has appealed, it being contend- 
ed on his behalf that the lower. appellate Court erred in holding that 
only the holder of a promissory note®could sue thereon, and that in 
the circumstances of the present case the plaintif was competent 
to prosecute the suit, more especially in view of the fact that the 
holder of the note had been made a party, and had admitted that 
he was merely the plaintiff’s benamdar, 

In my opinion, the view of the lawtaken by the lower appellate 
Gourt is correct, and this appeal ought therefore to be dismissed. 

One of the most essential characteristics of a promissory note, a3 
defined in section 4 of the Negotiable Instruments Act is certainty. 
It is an unconditional promise by a certain person to pay a certain 
sum only to, or to the order of, a certain person, or to the bearer of 
the instrument, Cerfaixty, both as regards the amount payable and 
as regards the persons by whomand towhom payment is to be 
made, appears to be insisted on for reasons of public policy, for any 
uncertainty in such matters would tend to restrict credit and to 
hamper commerce, 

In section 32 of the Act too we find the same insistence on 
certainty, for that section makes it obligatory on the maker of a pro- 
missory note to pay the amount thereof according to the apparent 
tenor of the note, that is, (in the present case), to pay the amount 
to the groforma defendant, the latter being the “ holder ” as defined 
in section 8, 


That section defines the “ holder,” of a promissory note as “ any 
person entitled in his own name to the possession thereof, and to 
receive or recover the amount due thereon from the parties thereto,” 
The first part of this definition clearly applies to the person named 
as the payee, (or to such persons endorsed), and to no one else, 
while the secord part seems to me to imply that only the payee or 
the erdorsee of a promissory rote is “entitled in his own name 
to receive or recover the amount due thereon,” That this is so is 
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also suggested by the wording of section 78 which lays down that 
payment of the amount due ona promissory note must in order to 
discharge the maker, be made to the holder, for it is reasonably clear 
that the proper person to receive or recover the amount due is the 
person who alone is competent to give a valid discharge, that is to 
say, the payee or the endorsee, or in other words, the holder of 
the note. 

A promissory note is moreover negotiable by the holder by 
endorsement and delivery (vide section 48), and such endorsement 
and delivery have the effect of transferring to the endorsee the pro- 
perty in the note, with the right of further negotiation, ofde sec- 
tion so. It would therefore appear that the property in a promissory 
note, including the right to &cover the amount due thereon, is 
vested by statute inthe holder of the note. Section 137 of the 
Transfer of Property Act, which exempts negotiable instruments 
from the operation of the provisions of that Act relating to the 
Transfer of Actionable claims, may also be referred to in this con- 
nection, It is also perhaps worthy of remark that the term “holder” 
appears to be used synonymously with the term “ plaintiff” in the 
rules contained in order 37 of the Code of Civil Procedure, which 
provide for an alternative summary procedure to be followed 
in certain Courts in suits based on negotiable instruments, 

On a careful consideration of the above provisions of the law, I 
have no hesitation in coming to the conclusion that only the holder 
of a promissory note can sue thereon, and in this view of the matter 
Iam supported by the decisions of the Madras High Court in 
Ramanuja v. Sadagopa (1) and of the Allahabad High Court in 
Reoti Lal x, Musst, Manna Kunwar (2). The judgment of the 
Madras High Court in the case Subéa Narayana v, Ramaswami(3), 
also lends support to the view of the law indicated above, and 
although the observa tions onthe point under consideration con- 
tained in that judgment are in the nature of obiter dicta, they are of 
considerable interest and importance. 

A contrary view of the law on the point was taken by a Bench of 
this Court in Brojo Lal Saha Banikya v, Budh Nath Pyari Lal & 
Co. (a). ‘Phe circumstances in that case were however somewhat 
different, the suit being based not only on a promissory note but 
also on the congideration, and the holder of note being a member of 
the plaintiff firm, The opinion expressed in that case on the point 


(1) (1904) I, L. R. 28 Mad. 205. (2) (1922) L L.R 44 All. aga. 
(3) (1906) I. L. R. 30 Mad, 83. 
(4) (1927) 1. L. R, g5 Calc. 551. 
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now under consideration was moreover purely an obiter dictum, and 
for the reasons already indicated, I find myself constrained to takea 
different view. 

In my opinion, the plaintiff in the present case is not competent 
to prosecute the suit, not being the holder of the note, aad the fact 
that the holder of the note has been made a party and has admitted 
that he is only the plaintiff's benamdar, makes no difference, The 
property in the note, including the right to receive or recover the 
amount due thereon, is vested inthe holder, and. cannot be trans- 
ferred to the plaintiff except by the process prescribed by law, vize 
by endorsement and delivery. 

It may be that the suit would have succeeded if it had been 
based on the consideration and not omthe note, but being based on 
the note, it is, in my opinion, necessarily governed by the provisions 
of the Negotiable Instruments Act, and under the provisions of that 
Act, as I understand them, only the holder of a Promissory Note is 
competent to sue thereon, 

The result is that the appeal must, in my opinion, be dismissed 
with costs, 

Suhra wardy, J.:—-I agree with my learned brother in the 
view that he has taken of the law on the subject, I should have felt 
no difficulty in deciding the matter on the sections of the Negotiable 
Instruments Act to which reference has been made by my learned 
brother in his judgment but fora decision of this Court in Brojo 
Lal Saha Banikya v. Budh Nath Pyarilal & Co, (1). In that case 
the judgment of the Court was delivered by Mr, Justice B, B, Ghose 
who held that a true owner may bring a suit upon a promissory note 
even though he is not the payee or the holder but his benamdar is, 
It would have been necessary to refer this matter toa Full Bench 
because we have ventured to differ from the view taken in that case 
but for the fact that the decision on this point was not necessary for 
the decision of that case and the observations made by the learned 
Judge are therefore odffr though entitled to great weight. The 
learned Judge decided the case against the appellant on the first of 
the two points raised before him and then proceeded to observe, 
“This is sufficient forthe purpose of deciding the case, But I 
think it is right that I should express my opinion with regard to the 
point which has been dealt with by the Subordinate Judge, as the 
question has been very elaborately argued by the learned Advocates 
on both sides, It is contended on behalf of the appellant, as I have 
already said, that section 78 read with section 8 of the Negotiable 


(1) (9927) L L. R, 55 Cale. 551. 
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Instruments Act bars any suit brought by a person other than the 
holder for the recovery of any money dus ona promissory note, ” 
There is another reason why the decision on this point should ba 
considered unnecessary on the facts of that case and that is that the 
holder of the promissory no:a in that case was one of the plaintiffs 
being a membar of the firm ia whose name the suit was brought 
which, according to the learned Judge’s decision on the first point, 
should be held as brought by all the members of the partnership 
firm, Butas Mr, Justice Ghose has gone iato this point rather 
elaborately it is necessary to notic2 some of the reasons given by that 
learned Judge ia support of his view. 

There is no doubt, that the payee or the holder of a promissory 
note though a benamdar, is entitled to maintain a suit on it: Sarat. 
Chunder Datt v. Kedar Nath Dass(t), Under section 78 of the 
Negotiable Iastrumzats Act the maker of a Promissory Note can 
obtain discharge of the debt by paymant to the holder only and to 
no one else, It makes no difference whether the holderis a benam- 
dar or is the true owner, The Engliso law on this point is quite 
clear, Under it, as has been conceded in Brojo Lals case (2), no one 
can maintain an action against the miker of a promissory note 
except the holder thereof. In Pease v, Hirst ( 3) Bayley, J. made the 
following observation: ‘‘ It is said that the note was considered by 
all parties to be for tbe benefit of the new house; and, therefore, 
that the persons who are now partners in the banking-house must 
sue. Itseems to me that the action has been rightly brought in the 
names of tha members of the frm to whom the note was given, If 
the note had been indorsed to the new firms, then the action must 
have been brought in the names of the indorsees ; but nòt having 
been so indorsed, thé action is properly brought in the name of the 
original payees for the benefit of the parties interested.” Mr, Justice 
Ghose objects to adopt the English Law on the ground that the law 
merchant on which the English law of negotiable instruments was 
founded is not applicable in the mufassil. It may be so, but the 
English Law of negotiable instruments is founded upon law merchant 
in force in England and the Indian Negotiable Instruments Act has 
been moufded upon the Engli sh Act with some slight modifications, 
Besides, ifit has not been expressly enactedin the Negotiable 
Instruments Act that no one except the holder of a negotiable instru- 
ment cap maintain an action thereon, on the contrary, the question 
has to be decided according to justice, equity and good conscience 
and the English Law is a sure guide in such a matter: Khan Baka- 


(1) (1898) 2 C. W. N. 286. ; (3) (1829) 10 B, & C, 122. 
(2) (1927) I, L. R. §5 Cale. 581, 
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dur Meherban Khan v, Makhna (t), Waghela v, Masiudin (2). Mr. 
Justice Ghose further continues that if the legislature intended that 
no one but the holder of a promissory note could maintain a suit 
on it it would have been quite easy forjit to say soin the Actin 
express words, In my opinion the legislature has said so in express 
wordsin section 78 of the Act, To say that payment to no one 
except the holder of the note will discharge the debt is tantamount 
to saying that no one can recover the debt from the maker of the 
promissory note except the person in whose favour it is made or 
who is the holder thereof. Then as to the absence of direct enact- 
ment on the point, the same objection can be taken with reference 
to the view expressed by the Judicial Committee in Sadasuk Janki- 
das v, Makaraja Sir Kishan Pershad (3), where it was held that an 
action against the real debtor is not maintainable if he is not a party 
to the promissory note but it must be maintained against the person 
who made it though he describes himself as the superintendent of 
the real debtor. There is no express enactment to that’ effect in the 
Negotiable Instruments Act, but the whole tenomand purpose of the 
Act go to show that a person who makes a promissory note is the 
person who is liable tobe sued and noone else ; onthe same 
reasoning, the person in whose favour it is made or who is the holder 
of it is the person who is alone entitled to demind payment of it and 
no one else, The Negotiable Instramests Act was enacted for the 
benefit of trade and commerce and the principle underlying it is that 
promissory notes,bills of exchange and cheques should be negotiable 
as apparent on their face without reference to secret title to them, 
There is a decision of this Court to which reference may be made in 
this connection, In Akshoy Kumar Pal v. Haridas Bysak (4) the 
holder of the promissory note had mide a gift of it to the plaintiff 
inthat suit without endorsing the promissory note to him, Mr, 
Justice Carnduff held that the Act of 1881 “ declares—see sec- 
tion 78—that payment of the amount due on sucha note must, in 
order to discharge the maker, be made tothe ‘holder’, The peti- 
tioner is certainly not the ‘holder’ and he cannot therefore give the 
opposite party a valid discharge. Hoy, then, can he obtain a decree 
in his own name ? He might be entitled to the money’ promised, 
but, before he could recover it he would have to obtain the endorse- 
ment of the legal representative of the deceased promisor,” See 
also in this connection Bawden v. Howell (5). If the view taken in 


1) (1930) §1 C, L. J. 427 P. C. 

ta (1887) L, R. 14 1, A. 893 1. L. R, 11 Bom. 551. 

(3) (1918) L. R, 46 1. A. 33 ; 29 C. L. }. 340. 

(4) (1913) 19 C. L, J. 335 $180, W. N. 494. (5) (1841) 3 M. & Gr, 638. 
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Brojo Lats case (1) be adopted the result will be that the maker of a 
promissory note would be liable to pay the amount to the trus owner 
but he would not obtain discharge under section 78 and would still 
remain liable on the promissory note to the holder even though he 
is a denamdar, Further, to hold that the beneficial owner, though 
not the holder, can maintain an action o2 a promissory note will do 
away with the necessity of endorsement which is the only mde of 
transfer of title to it under section 48 of the Act. 

The fact that the benamdar in the present c1s9 is a party and is 
estopped from claiming paymznt onthe promissory note from the 
debtor by his conduct is another matter and has nothing to do with 
the statutory law as enacted by the Negotiable Instruments Act. 
It is further observed in this connection in Brojo Lal's case (1) that 
there is no harm ifa decree is made in favour of the true owner. 
That may be so, but you cannot ignore statutory law in favour of 
justice and equity. Mr. Das appearing on behalf of the appellant 
has laid great stress upon the particular feature of this case that the 
defendant No. 2 whois the payee under the promissory note has 
deposed in this caseon behalf of the plaintiff and said that the 
money which he had advanced belonged to the latter. The plaintiff 
may be in justice entitled toa decree but in my humble judgment 
he is not entitled to one under the law, 

This appeal accordingly must be dismissed with costs, 


D. K, R, Appeal dismissed. 
(1) (1927) L L. R. 55 Calc. 551 


Bejore Mr, Justice M, N. Mukerji and Mr. Justice D, N. Mitter. 


IN THE MATTER OF KARIM MIA afiazs MUHAMMAD 
ABDUL RASHID, INSOLVENT.* 


Provincial Insolvency Act (V of 1920) Section q1 ci. (2) (@)—Nat4re of order 
contemplated under the Section—Absolutely granting er refusing discharge 
for ever, if legal—Absolute discharge. 


Section 41 cl. (2) (a) of the Provincial Insolyency Act contemplates only an 
order either granting or refusiug an absolute order of discharge as distinguished 
from an ordtr of discharge subject to a condition and does not contemplate 
an order absolutely granting or refusing for ever tne discharge asked for. 

Mulchand y.°The official Receiver (1) ceferred.to. 

Where on the application of the insolvent for discharge the Court by its order 
refused his discharge absolutely : 


*Appeal from Original Order No. 312 of 1989, against the order of J. N. 
Pringle Esq. District Judge of 24-Perganas, dated the aoth February, 1929. 
(1) [1930] A. Le J. 316. 


Vor, LIII) HIGH COURT. 








Held, that that should be regarded as merely an ai 
Tefused to make an absolute order of discharge. i? 

Appeal by the Insolvent. 

Proceedings under section 41 cl, 2 (a) of the 
vency Act, 

The material facts will appear from the judgment} “4. 

Messrs Jahnabi Charan Das Gupta, Probodh~Chandra Kar 
and Jogesk Chandra Sinka for the Appellant. 

_ The judgment of the Court was as follows :— 

The order from which this appeal has been preferred is one 
passed under section 41 cl, (a) (a) of the Provincial Insolvency Act. 
The learned Judge by this order refused an absolute order of 
discharge in favour of the insolvent who had applied for discharge 
in the proceedings. The learned Judge however has framed his 
order in this way—“It seems to me that nothing is to be gained 
from suspending the discharge or making a conditional order. 
The man is not fit to be given credit and that will be the result 
of his remaining an undischarged insolvent, I therefore refuse 
discharge absolutely.” If by this order the learned Judge 
meant that this order of his would preclude the insolvent from 
applying again for his discharge the learned Judge, in our opinion, 
was not right. What the legislature contemplates by clause (a) 
of sub-section (2) of section 41 is not that there may be an order 
absolutely refusing to discharge an insolvent, It contemplates 
only an order either granting or refusing an absolute order of 
discharge as distinguished from an order of discharge subject 
to a condition. We may point out that the meaning of 
this section has been considered by the Allahabad High Court 
in the case of Mulchand v. The official Receiver (1). The learned 
Judges, though differing on the question as to the effect 
of an order of a similar description that was passed in that case, 
were agreed in holding that the only order that section 41 (2) (a) 
contemplates is one granting or refusing an absolute order of dis- 
charge and not an order absolutely granting or refusing-for ever 


_ the discharge asked for. We think that the order in the present case 


must be regarded as merely an order by which the learned Judge» 
refused to make an ,absolute order of discharge. The appellant, 
therefore, will be at liberty, under altered circumstances and in 
view of his subsequent dealings, to come up before the Court 
again in future for applying either for an absolute or for a condi- 
tional discharge, The appeal thus succeeds, 


D,E, R. Appeal ips 
(1) [1930] A. L. J. 316- 
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Befote- td she 3t N. Mukerji and, Mr. Justice D, N. Mitter. 
C iaMaaJa SRISH CHANDRA NANDI 





Execution sili dine decree—Application by an heir of one of the mortgagor 
judgment-debters for setting aside the sale—Civil Procedure Code (Act V of 
71908), See 47 and order 21,17. 22~—Notice under order 21, r. 22 sot served 
upon the applicant—Sale, if void in its entirety or to the extent of the appli- 
cants share, i 
Where an application was made under section 47 of the Civil Procedure Codo 

by an heir of one of the mortgagor judgment-debtors to set aside an auction sale 

held in execution of a mortgage decree, on the ground that the notice under 
order XXI rule 22 Civil Procedure Code was not served on her: 
Heid, that the sale was oot void in its entirety but only that It was invalid to 

the extent of the applicant’s shar o. 

Raghunath Das v. Sundar Das Kshetri (1) and 

Khiarjesal v. Daim (2) referred to. 

Appeal by the Opposite party Decree-holder Auction-purchaser 
Proceedings under section 47 and Order 21, r, go of the Code of 

Civil Procedure. 

The material facts will appear for the judgment of Mukerji J. 

Dr. Sarat Chandra Basak and Mr, Nasim Ali for the Appell- 
ant. 

Messrs, A. K, Fasiul Huq, Jaknant Charan Das Gupta and 


Joges Chandra Sinka for the Respondents, 
C, A. V, 


The judgments of the Court were delivered by :— 

Mukerji, J :—This is an appeal by a decree-holder auction- 
purchaser, from an order setting aside an auction-sale held in 
execution of a mortgage decree for sale. One ofthe judgment- 
debtors applied to set aside the sale under order XXI rule go 
Civil Procedure Code and section 47 Civil Procedure Code, So 
far as the application was under order XXI, rule go Civil Procedure 
Code is concerned it has besn held that the complaints of the 
applicant had no substance, As regards her application under 
section 43% Civil Procedure Cole it has been held that the notice 
under Order XXI rule 22 Civil Procedure Code had not been served 
on her, and om that ground the sale has been sst aside in its 


entirety. She is one of the heirs of one of the mortgagors, and it 


*Appeal from Original Order No. 316 of 19 29, against the order of S Mukerjoe 
Esq., Subordinate Judge of Ruogpur, dated the 28th February, 1929. 

(1) (1914) L. R. 41 I. A. a5: 5 I. L. R, 42 Cale. 72; 20 C. Ly J. 555. 

(2) (1904) 1. L. R. 33 Cale. 296; L. R. 32 1, A. 23;1 G. L. Je 5844 


Vor, LIIL, Bica court, 


is said that her share in the properties is less than 5 pies and that 
of her father the mortgagor was 2 annas g pies. 

The question which arises is whether the entire sale should be 
set aside or it should be held that the sale so held was invalid to 
the extent of applicant’s share. This question bas not, as far as 
we can see, been considered in any decision of this Court, 

The Judicial Committee in the case of Raghunath Das v. 
Sundar Das Kheiri, (1) dealing with section 242 of the 
Code of 1882, which corresponded to order 21, rule 22, sub- 
rule (r) of the present Code, held, approving the deci- 
sion of this Court in the case of Gopal Chunder Chatterjee y. 
Gunamoni Dasi (2) that “a notice under section 248 of the Code 
is necesSary in order that the Court should obtain jurisdiction to 
sell property by way of execution as against the legal representa- 
tatives of a deceased judgment-debtor,” This interpretation of the 
law has been applied to Order XXI, rule 22 sub-rule (z) Civil 
Procedure Code since the Code of 1908 came into being, and it is 
perhaps too late to contend that in view of the insertion of sub-rule 
(2), nothing corresponding to which there was in section 248 of the 
Code of 1882, what was under the Code of 1282 regarded as want 
of jurisdiction should now only be regarded as an irregularity the 
effect of which would depend upon the circumstances of each parti- 
cular case. In any event no Court will perhaps have the courage 
to say so until thesJudicial Committee have another opportunity 
of considering the matter in the light of this sub-rule and of pro- 
nouncing an opinion in favour of this view, But I find that when- 
ever any Judge has expressed such a view it has been firmly 
negatived [See Viswanathan Chetty v. Somasundaram Chetty (3) and 
Davraswami v. Chidambaram Pillai (4) which were overruled by 
Rajagopala V. Ramanuja Chariar (5)|. Ihave ventured to refer 
to this view merely because I find it very difficult to reconcile 
the view as to absolute want of jurisdiction with what the sub-rule 
says, That sub-rule leaves it entirely to the Court in a case, 
in which in the exercise of its discretion it considers that the 
issue of such notice would cause unreasonable delay or defeat 
the ends of justice, not to issue that notice. Of course theCourt has 
to record its reasons for dispensing with the notice, and that is 
obligatory ; but ithas been held that though the” Court should 
tecord its reasons [Manmathka vw. Lachmi (6)] omission in that 


(1) (t914) L. R. 41 L A. 251. (2) (1892) I. L. R. zo Cale. 370. 
(3) (1921) I. L. R. 45 Mad. 875. (4) (1923) L L. R. 47 Mad, 63. 
(5) (1923) 1. L. R. 47 Mad. 288 F. Bs (6) (1927) 1. L. R. 55 Calc. 96, 
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respect is a .meré irregularity, [Rajagopaia v. Ramanuja 
Chariar (1) |. 

Be that as it may, the question in the present case is whether 
the entire sale should bə set aside, Tnere is no decision of; this 
Court in which the question has been expressly considered and 
answered in the affirmative, On the other hand the Madras High 
Court in a Full Bench decision in this case of Rajagopalan v, Rama- 
nuja Chariar (1) has held that the sale is void only as against the 
person to whom the notice was not given. The Judicial Committee 
in the case of Raghunath Das v, Sundar Das (2) and this Court 
in the case of Gopal Chunder v, Gunamoni (3) have held that 
the Court would have no “jurisdiction to sell the properly by way of 
execution as against the legal representatives of the deceased 
judgment-debtor” on whom the notices were not issued. Moreover, 
a decree-holder should not find himself in a worse position by 
reason of his omission in this respect than what he would be in if he 
omits to make the particular legal representative a party to the 
execution, In the latter case the sale, on the authority of the deci- 
sion of the Judicial Committee in the case of KAtarjmal v, 
Daim (4) would not bind the share of that particular legal repre- 
sentative and would be void to the extent of that share. It would 
therefore be more in consonance with their Lordships’ decision in 
the case cited to hold that the sale in the case before us is not 
void in its entirety, but only that it does not bind the share of the 
applicant, 

A question arose whether such an effect can legally be given to 
a.mortgage sale, but having regard to the decisions in which it has- 
been held that even when a person having a sharein the equity of 
redemption has been left out of a mortgage suit, a decree may be 
had proportionate to the shares of those who have been impleaded 
[see Kherodamoys v. Habib Shaka (5) in which the cases are 
cited] no difficulty in this respect will arise, 

The result is that the appeal is allowed, The Court below will 
in liew of the order it has made, proceed to confirm the sale except 
as regards the share of the petitioner ia the properties sold, and to 
the extent of that share. the sale shall stand void. 

There will bs no order for costs, 

Mitter, J.—I agree. 

D. K. R. . po es Appeal allowed, 

(1) (1923) I. L. R. 47 Mad. 288 F, B. (a) (1914) L. R. ar L A, 251. 

(3) (1892) I. L. R. 20 Cale. 370. 

(4) (1904) 1, L. R. 32 Cale. 296. (5) (1944) 29 C. W. N. gi 
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Before Mr, Justice M. N, Mukerji and Mr, Justice D. N. Mitter. 


MAHARAJA SASIKANTA ACHARJEE 
2. 
JALIL BAKSH MUNSHI ann otuers.* 


Appeal, maintainability of—Kxecution sale se? aside—Civil Procedure Code 
(Act V of 1908), Or. ar R. g2-~Application for restitution and mesne 
profits—Court’s order granting restitution and mesne profits—Inherent 
fower—Civil Procedure Code (Act V of 1908), Secs. 151, 144 and 47~ Order, 
if appealable—Questions avising tn such proceedings, if came within the 
purview of section 47— Tuo different views ona legal point—Matter to be 
governed by practice, 


Where a Court acting under section 151 of the Civil Procedure Code exercises 
the same jurisdiction which section 144 of that Code gives it, the order of resti- 
tution made under section 151 is appealable. 

Gnanada Sundari Majumdar vw. Chandra Kumar Dey (1) followed. 


In execution of a rent decree a jote was purchased by the appellant on the roth 
February 1923 and possession was delivered to him on the r4th June 1923. On 
the respondents’ application the sale was set aside on the groynd of material irre- 
gularity on the 318t July 1924. The respondents then applied for restitution for 
possession of the jote with mesne profits for the period of 13 months from Sraban 
1330 to Sraban 1331, Thetrial Court (Munsiff) granted restitution and mesne 
profits in exercise of its inherent power under section 151, Civil Procedure Code, 
section 144 of that Code being inapplicable to such a case’: 

Held, that the order was appealable. 


Held further, that the questions that arise in such proceedings come within 
the purview of section 47, Civil Procedure Code. 


When there are two different views on a legal point, the matter should be left 
to be governed by practice. 


Appeal by the Decree-holder, Opposite Party, 
Proceedings for restitution of property after the setting aside of 
execution sale. 
The material facts will appear from the judgment. 
Messrs, Jogesh Chandra Ray and Sachindra Kumar Ray for 
the Appellant. J 
Mr. Prafulla Chandrz Nag for the Respondents. 
The judgment of the Court was as follows :— . 
® Appeal from Appellate Order No. 297 of 1929, against the order of J. W. 
Nelson Esq., District Judge of Mymensingh, dated the 9th February, 1929, affirming 
the order of Babu Satis Chandra Chakravarty, Munsiff, ist Court, Mymensingh, 


dated the 11th July, 1928. 
(1) (1926) 31 C, W. N, 290. 
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-The appellant obtained a decree for rent against the respondents 
in respect of a jote held by the latter and in execution thereof pur- 
chased the jote at an execution sale onthe x9th February 1923. 
He took delivery of possession from the Court onthe r4th June 
1923. The respondents applied for setting the sale aside on the 
ground of material irregularity and the sale was set aside on the 31st 
July, 1924. The respondents applied for restitution for possession 
of the jote with mesne profits for a peziod of 13 months from Sravan 
1330 to Sravan 1331. 

The Munsiff held that the respondents were entitled to R3, 675 
as mesne profits. The appellant then preferred an appeal to the 
Diatrict Judge and the respondents a cross appeal. The District 
Judge dismissed the appeal, and allowing the cross-appeal enhanced 
the mesne profits to Rs, 1620. Hence the present appeal, 

It has been urged in the first place that the learned District 
Judge had no jurisdiction to deal with the matter because the resti- 
tution that was ordered by the Munsiff was not within the purview 
of section 144 of the Code of Civil Procedure bub was ordered by- 
him under section 151 in the exercise of the inherent powers of the 
Court, Now, in this case no ‘decree’ having been varied or reversed 
but the sale having been set aside under order 2r rule ga by the 
Court, section 144 has no application, but the Court of the Munsiff 
granted restitution in the exercise of its inherent power under sec- 
tion 151. On the question as to whether an appeal would lie from 
such an order passed by the Munsiff, however, there must always 
be two points, One view is that an appeal being alwaysa creature 
of the statute, itis only when an order has been expressly made 
appealable by the Code that an appeal would lie, The other view 
is that when an order, though not strictly justified by the statutory 
provisions relating to such an order appealable under the Code, 
purports to have been made under such provisions, an appeal is 
competent, Acting on this view this Court has often treated orders 
of remand, not strictly justified by the Code, as being open to 
appeal, The appellant himself appears to have acted on this view 
in preferring an appeal tothe District Judge,—an appeal which 
opened the venue for the respondents’ cross appeal to which excep- 
tion is now taken, I may observein passing that it may be a question 
to consider whether the appellant is entitled to approbate and repro- 
bate in the way he desires to do, having regard to the decisions in 
such cases as Bindeswari v, Lakfat (1) and Raghubar Doyal v, 
Jadunandan (2); but I do not feel called upon to go into this 


{1) (1910) 15 C. W, N. 725. (2) (1911)16 C. W. N, 336 (739). 
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question or express any opinion on it as it has not been argued at 
the bar, Ithink the view enunciated above is the one which 
found favour with this Courtin the case of Gnasada Sundari 
Mojumdar v. Chandra Kumar De (1) in which it was held that 
where a Court, acting under section 151 of the Civil Procedure Code, 
exercises the same jurisdiction which section 144 of that Code gives 
it, the order of restitution made under section 151 is appealable. 
It was observed in that case :—“ It certainly seems a curious posi- 
tion that if the Court deals with the matter under section 144 Civil 
Procedure Code an appeal lies whereas if the Court under sec- 
tion 151 exercises the same jurisdiction which section 144 gives him, 
but exercises that jurisdiction undersection 151, because section 144 
is not strictly applicable, no appeal lies, ” ` This decision is directly 
in point and no authority of this Court has been shown to us ia 
which a different view has been taken. In my opinion, a matter of 
this description, in which two views are always possible, should be 
left to be governed by practice. 

An appeal from an order of restitution passed by a Court 
under section 151 in the exercise of its inherent power may, 
in my opinion, be held to be competent from another point 
of view. According to the decisions of this Court, an applica- 
tion for restitution is not an application for execution to be 
governed by Art. 182 of Schedutile I of the Limitation Act, but is an 
independent application governed by the residuary Art, 181. [See 
Hari Mohan Dalal v. Parameshwar Shau (2)|. But I hardly see any 
reason to hold that the questions that arise in such proceedings are 
not questions which came within the purview of section 47, An 
appeal, itis true, lies from an order under order 21 rule 92 as an 
appeal from an order [Order 43 R, 1, Cl. (i)| and not as an appeal 
from a decree which is defined as including an order under sec- 
tion 47 [section 2 Cl. (2)]; so that an order confirming or setting- 
aside a sale is not a decree within the definition, and is not appeal- 
able as a decree, Under section 583 of the Code of 1882 proceedings 
for restitution had to be commenced by an application for execution 
of the appellate decree, which, in the words of that segtion, had 
to be executed according to the rules for execution of decrees pres- 
cribed by the Code. Under the Code of 1882, when on the reversal 
of a sale, application for restitution was made, such an order of 
reversal falling within section 244 and so amounting to a decree 
could be executed in the manner laid down by section 583. Ina 
caso of this description under the Old Code the Judicial Committee 


(1) (1926) 31 C. W. N. 290. {2 (1928) 32 C. W. N. 971. 
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observed “The claim to have the questions determined in the 
execution proceedings is justiffed by “ Sections 244 and 583 Civil 
Procedure Code." Parag Narayan v. Kamakhia Singh (1), Sec- 
tion 144 of the present Code has omitted all reference to execution, 
so that when an application is to be made under that section it has 
to be made to the Court of first instance and that Court has to pasa 
an order ; such an order is covered by the definition of ‘decree’ and 
it is this order that is to be executed as a decree. When, however, 
on the reversal of a sale by an appellate Court, application for 
restitution has to be made to the Court of first instance, that Court 
must necessarily bean executing Court which held the sale, the 
proceedings of which will be required to be undone, That executing 
Court will have to act in the exercise of its inherent power. It will 
act in connection with the execution proceedings and the questions 
that it will determine will be questions arising under section 47 in 
respect of execution of the decree which has been or is basing exe- 
cuted by that Court and in which exscution the sale was held. It 
is true that in the definition of the decree as given in section 2 
cl. (2), section 47 bas been kept separate from section 144 ; but the 
fact that in an artificial definition intended only for purposes of 
laying down provisions of appeals, those sections have been enu- 
merated separately should not be taken to mean that questions 
which arise under section 144 may not be questions falling within 
section 47. The questions that arise are essentially questions of the 
character specified in section 47 and the fact that the auction- 
purchaser is sometimes a stranger to the suit does not stand in the 
way of their being so regarded, in view of the wide construction that 
their Lordships of the Judicial Committee were in favour of putting 
upon the language of section 244 (now section 47) in the cases of 
Prosunno Kumar v, Kali Das (2) and Ganapathy v. Krishnama 
Chariar (3). Applications for restitution, which are not by way of 
execution of the decree varying or reversing an original decree but 
are independent applications in connection with execution proceed- 
ings taken under the original decree, have been regarded as giving 
rise to matters under sectio 47 of the Codein such cases as 
Bindeshri Prasad Tiwari v. Badal Singh (4) (case of an auction- 
purchaser agatmst whom the judgment-debtor had obtained a decla- 
ration that the auction sale was not binding on him, and who there- 
upon applied for refund of the purchase money which he had paid), 
(1) (1909) 1. L. R. 31 All. 55: ; L. R. 36 l. A. 1975 10C. L. J. 257. 
(a) (1892) L, R. 19 I. A, 166; I. L. R. 19 Calc, 683. 


(3) (1917) L. R. 45 L A. 54 ; 27 C. L. J. 367, 
(4) (1923) 1. L, R. 45 All. 399 F. B, 
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Shiodai v. Yesoo (1) (case of a judgment-debtor who having _ 
succeeded in getting an exparte decree passed against him set aside, 19397 


applied to set aside the sale which had in the meantime taken place Maharaja. haa 
under the exparte decree) and Swamirao v. Valentins (2), (a case on 

somewhat similar facts as the last mentioned case), These cases Jalil Baksh ksh Munshi, 
are no doubt cases of reversal of decrees ; but the point is that in 

all of them the learned Judges thought that if the applications did 

not some under section 144, there was no objection to their being 

regarded as coming under section 47 in connection with the execu- 

tion of the original decree that was subsequently set aside. 

Turning now to the merits of the case, it seems to me that the 
learned District Judge was not right in accepting the highest figures 
given by a witness for the appellant without coming to a finding as 
to whether in respect of the lands concerned, such figures were, in 
fact, attained. The Munsiff had proceeded upon no rational basis 
and had taken a figure at random and the learned Judge, therefore, 
was right in varying it. But I think the figures on which the learned 
Judge proceeded are themselves too high. It would, in my judg- 
ment, be fair to take the average of the figures given by the appel- 
lant’s witness. Taking the said average figures, the calculations 
would be as follows :— 

Jute 5 x 12 X ro X a= Rs, 1200 
Paddy ro x 13 x 3%=Rs, 455 
Rs. 1655 

Deducting 25% for the cost of cultivation as the learned Judge 
has done, the amount comes up to Rs, 1241, which I would allow as 
mesne profits, instead of Rs, 1620 awarded by the learned Judge, 

The appeal is. allowed as indicated above. There will be no 
order as to costs in this appeal, but the order as to costa passed by 
the Court below will stand. ' 


D, E, B. ) Appeal allowed. 


(1) (1918) I. L. R. 43 Bom. 235. (2) (1919) I. L. R. 44 Bom. 702. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Jack and Mr. Justice Panckridge. 


SHEIK NABAB ALI AND OTHERS 
Ve 
KING-EMPEROR.,* 


Misdirection—Ormission of substantial dircctio to jury as to inference to be 
drawn—Absexce of material witness ~Axplanation not satis/actory—Charges 
concerned with different incidents —One transaction. 

The omission of the trial Judge to direct the jury as to the inference they were 
entitled to draw if they were not satisfied with the explanation suggested for the 
absence of materia] witnesses is a non-direction amounting to a misdirection and 
is a good reason for setting aside the conviction of the accused person. 

Tenaram Mondal v, The King-Emperor (1) followed, 

Flachuni Khan v. King-Emperor (2) distinguished. 

Although the charges are concerned with different incidents, if all the 
incidents are parts of one transaction, if the jury under a proper direc- 
tion of the trial Judge were not disposed to accept the prosecution evidence 
with regard to the commencement of the transaction they would probably 


have been equally loath to accept the prosecution story with regard to the subse- 
quent transactions, 


Appeal under sectioa 408 (b) of the Criminal Procedure Code 
by the Accused. : 


The material facts appear from the judgment, 

Mr, Sures Chandra Talugdar for the Accused, 

Mr. B. M, Sen for the Crown, 

The following judgments were delivered : 

Panckridge, J :—This is an appsal on behalf of three accused 
persons, Nababali, Biswanath Das and Rameswar who have been 
convicted by the Assistant Sessions Judge of Mymensigh and 
sentenced to various terms of imprisonment under sections 221, 
388 and 342 of the Indian Penal Code. The jury returned a unani- 
mous Verdict of guilty against all the accused in respect of the 
charge under section 342, a tinanimous verdict of guilty against 
Rameswarin the case of the charge under section 22r and a 
majority verditt of 3 to 2, guilty in the case of the charge under 
section 388 Indian Penal Code against all the accused. The Judge 


* Admitted Criminal Appeal No. 30 of 1930, against the decision of Kunja 
Behari Ghosh Esq., Sessions Judge of Mymensingh, dated the 16th Decemb ` 
19396 

(1) (1920) 25 C. W. N. 142. ` {2) (1930) 34 C. W. N. 390. 
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accepted the verdict of the majority of the jury and sentenced the 
accused to various terms of imprisonment. 


A preliminary technical point is taken on behalf of the accused 
persons, namely that the convictions are ‘bad because the jury have 
returned a verdict of guilty against Rameswar under section 342 and 
section 221 whereas the charge was framed in the alternative. No 
one could suppose from reading the charge of the learned Judge 
that the charges had been framed in this way, and indeed the only 
fact that supports this is the word ‘or’ appearing at the beginning 
of the charge under section 342 against Rameswar, Logically, there 
was no justification for charging Rameswar in the alternative as will 
appear from the facts of the case when wecome to deal with him, 
We think that the form of the charge was a mere slip and that none 
of the accused was in any way prejudiced by the fact that in form 
the charge was in the alternative whereasin substance two quite 
distinct offences were charged, and, in the view of the jury, proved 
against the accused. There is, however, another point which we 
consider is of Some importance, The story for the prosecution was 
that the complainant Jogendra met the first two accused Nababali 
and Biswanath, in a certain bazar where it is the practice of persons 
so disposed to gamble. A dispute arose owing, according to the 
prosecution, to the fact that Nababali tendered to the complainant 
Jogendra a counterfeit currency note in payment of gambling loss, 
Thereupon, Jogendra according to the prosecution case called on the 
third accused Rameswar to take Nababali and Biswanath into 
custody. This Rameswar refused to do and at the instigation of the 
first two accused proceeded to apprehend Jogendra. Thereafter, 
Jogendra was removed to a place which has been referred to as dari 
of one Santosh where by threats of violence a sum of Rs, 103 was 
extorted from him, and he was not successful in obtaining his release 
until this sum had been made over. This is the story of the prose- 
cution in respect of which the charges were brought and the accused 
persons were convicted, 

Now the passage in the learned Judge’s charge to which excep- 
tion is taken is that which deals withthe stage when thegambling 
was going on. Itis evident that the place where the occurrence is 
alleged to have happened, is, as one would expect, not unfrequented 
and it is also evident that some of the prosecution witnesses spoke 
to the presence of other persons atthe scene of the occurrence in 
addition to those who were directly concerned. Prosecution witness 
No. §, for example, said that 10 or 12 elderly men were present at 


the time of the occurrence, and with reference to the witnesses 
e 
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named in the complaint Jogendra said that of them, Dwijeadra, 
Gurudayal, Phanindra and Narendra Sukha Das saw the occurrence, 
None of these witnesses was called in support of the prosecution case. 
This aspect of the matter is dealt with as follows, The learned Judge 
says that Jogendra said that Gurudayal belonged to the party of 
gamblers and that another prosecution witness said that Dwijendra 
and Phanindra are cousins of Biswanath, that is to say, the second 
accused and he adds that as it was not likely that they would depose 
against their uncle the prosecution did not call them, He goes on 
as follows “ Itis for you to consider if you will accept this expla- 
nation for the non-production of those witnesses.” Then he pro- 
ceeds to observe that the occurrence admittedly took place near the 
shop of one Kunja Saba and he alludes to the fact that Kunja Saha 
has not been called nor any other person frequenting the dagar, 
Then he proceeds to make some general observation as to the like- 
lihood of the persons engaged in the gambling being desirous of 
assisting the prosecution. With regard to Kuoj: and the witnesses 
who are described as “ the dasar people ” we do not think that any 
harm has been done by the omission of the learned Judge to carry 
the matter further, But wado consider that the learned Judge 
failed to direct the jury properly as regards the absence of those 
persons who according to the complainant’s case were witnesses to 
the occurrence. He does, itis true, with regard to 3 out of the 
4 draw the attention to the explanation which is suggested by the 
prosecution for their absence and he says that itis for the jury to 
accept or reject it. But what he does not say is that the jury would 
be at liberty to draw an inference adverse to the prosecution story 
if the explanation suggested by the advocate for the prosecution is 
not acceptable to them. 

With regard to the 4th witness apparently no explanation was 
offered but the learned Judge does not call the attention of the jury 
specifically to this fact. Our attention has been directed to the case 
of Zenaram Mondal v. The King-E-mperor (1) where in circumstances 
which we do not feel justified in distinguishing from the present the 
omission of the trial Judge to direct the jury as tothe inference 
they were’entitled to draw if they were not satisfied with the expla- 
nation suggested for the absence of material witnesses was held to be 
a non-direction amounting to a misdirection and to be a good reason 
for setting aside the conviction of the accused persons, A previous 
decision of this Court was referred tointhat case, the case of 
Fanindra Nath Banerjee v, Emperor (2), in which it was said that it 


(1) (1920) 25 C. W. N. 142. 
(2) (1908) 1, L. R. 36 Calc, 28r 39 C. L, J. 199. 
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is not necessary that the actual word “ presumption ” should be 
used, But the two cases taken together seem to indicate that it is 
necessary that there should be a substantive direction on the part of 
the learned Judge as to the view of the prosecution which the jury 
is entitled to adopt if they are not satisfied with the explanation 
offered for the absencs of a witness who is material. We have also 
been referred to the case of Machuni Khan v. King- Emperor (1), 
_ But this in our opinion merely shows that there may be a case 
where this omission in the particular circumstances is unimportant, 
‘In that case it does not seem that it was clearly established that the 
witness who, itis alleged, should have been called was really a 
material witness at all. That case differs from the present case, 
As I have pointed out, from the evidence of the complainant him- 
self there were at least 4 eye-witnesses to the beginning of the tran- 
saction in respect of which prosecution was eventually launched who 
were not called. It has been urged that this omission only affects 
the case in so far as some of the charges are concerned and that with 
regard to the charge of extortion the convictions can stand, inasmuch 
as it cannot be suggested that the witnesses could haye testified as 
to the subject matter of that charge. Wedo not agree. Although 
the charges are concerned with different incidents yet all the inci- 
dents are parts of one transaction and we think that it is quite 
possible that if the jury under a proper direction of the learned 
Judge were not disposed to accept the prosecution evidence with 
regard to the commencement of the transaction they would probably 
have been equally loath to accept the prosecution story with regard 
to the subsequent transactions, 

In the circumstances we direct that the convictions and sentences 
of the appellants be set aside and that the case be retried. 

Pending the retrial the appellants will be released on bail to the 
satisfaction of the District Magistrate, 

Jack, J. :—I agree. 
A, T, M. Convictions set aside: Retrial ordered, 


(1) (1939) 34 C, W. N. 390. 
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MONOHAR MANDAL AND ANOTHER 
v. 
KING-EMPEROR.* 


Judge, duty of~Charge couched in high flown language—Fudge expressing 
opinion on the facts—Presumption—Absence of material witness—Corrodera- 
tion of apprever’s story, 

It is the duty of the Judge to help the jury to arrive at a proper verdict on the 
facts and with that object in view it is far better to use the plainest and simplest 
language. 


If the Judge expresses his opinion on the facts he should doit in such a way 
as to make it quite clear to the jurors that he is not in any way seeking to usurp 
their functions or to interfere in matters the decision of which is exclusively 
within the competence of the jury itself. 

The Judge should refer in his charge to the jury to the presumption that the 
jury might draw if witnesses were not called who ought to have been called. 


As in this case the corroborations of the approver’s story taken along with 
other facts and circumstances could not be relied upon as bringing home the 
guilt, the accused were acquitted. 

Reference under section 374 Criminal Procedure Code and 
Appeal by the Accused. 


The material facts appear from the judgment, 


Messrs, Sures Chandra Talugdar and Nakuleswar Shome for the 
Appellants, ; 


Afr. Khundhar (Deputy Legal Remembrancer) and Mr. Axil 
Chandra Roy Chowdhuri for the Crown, 
l C.A, V. 
The following judgment was delivered : 


This is a Reference under section 374 of the Code of Criminal 
Procedure in the case of two accused, Monohar Mandal and Kali- 
Charan Mandal ; the former was charged with the offence of murder 
of one Ratikanta Biswas under section 302 Indian Penal Code 
and Kali Charan under section 303-114, Indian Penal Code. The 
jury found unanimously that both Monohar and Kali Charan, insti- 
gated the murder, and were present at the place of occurrence: a 
majority of 5 found that Monohar actually shot at and committed 
the murder of Ratikanta, while the minority of 4 gave him the © 


*Reference in Capital Sentence Case No. 6 of 1§29 with Criminal Appeal No, 
918 of 1929 by, and against the decision ‘of, E. S. Simpson Esq, Additional 
Sessions Judge of Khulna, dated the roth December, 1929. 
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benefit of the doubt as to whether he actually fired the shot 
which caused the death, 

The occurrence took place after nightfall somewhere about 8 
or 8-30 P.M, on the rrth May, 1929. For the details the prosecu- 
tion must needs depend on the statement of the approver, one 
Santosh Bain, who was present, 

According to Santosh, Monohar had approached him in Magh 
with information that Kali Charan was offering Rs, 60 for obtaining 
a gun and Rs, r40 for the murder of Ratikanta, Accordingly one 
Harekrista of Bhalua was approached but he declined to 
make over his gun anda similar attempt from one Sukhlal came 
to nothing, 


Then the approver goes on to say that in Falgun he accom- 
panied Monohar to the house of one Ram of Barakhalsi, and from 
him stole a gua which they proceeded to conceal in’ a hay stack of 
one Hiralal Bairagi, Monohar then gave Santosh Rs, 6, Thereafter 
powder was purchased and three lead bullets prepared by Monohar, 
Then one day they-set off to effect their purpose, but on the way 
Monohar thought the gun was overloaded, and the heal of the 
ramrod broke off in the barrel, so it had to bs fired off to clear it, 
and the result was a crack in the stock, Nothing was done on that 
occasion, and the gun was hidden in the old place, Then Monohar 
made two more bullets and put a new head on the ramrod, Ona 
two other occasions they set out with the gunpowder and bullets 
but nothing came of it, 


Then on Saturday the day of the occurrence Santosh says he 
was summoned by Monohar and found Kali Charan there. A little 
after sunset they two went to Hiralal’s dart, got the gun and set 
out, They crossed the A4a/ by a bamboo bridge and met Kali Charan 
near the house of one Nimchand, Monohar loaded the gun, while 
Santosh spent 3 or 4 matches trying to light a cigarette. Then 
the three of them went to Ratikanta’s dar near by. Ratikanta was at 
the time busying himself about the needs of his guest ia the outer 
house, Then Ratikanta.returned and sat on the floor of his hut 
with his feet on the verandah, He began to smoke and a lamp was 
near by, Then the three advanced to the cover of a fuined hut 
with a mat screen, distant only 5 or 6 cubits from where Ratikanta 
was, Then Monohar fired the gun and shot Ratikanta who died 
practically at once. The three then fled. Kali Charan going off 
towards bis house, while Monohar ard Santosh taking the gun 
swam over the &4a/ and hid the gun in the stack of one Haribola, 
and also buried the powder flask in Santosh’s gari, The neigh- 
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bours collected on the spot and the first information was given 
at the thana, 2 miles away, at ro p,m, that evening by a man named 
Mandar Tarafdar, 

The case against the accused depends on the view taken as to 
the corroboration of the approver’s story in material particulars, 
and whether it is such, taken along with the other facts and cir- 
cumstances, that it can be relied upon as bringing home the guilt 
for the crime to the two accused persons. : 

_ As regards some particulars there is undoubtedly corroboration, 
The gun and powder flask were produced following the statement 
of Santosh. There is a crackin the stock which had become 
larger, according to the owner, since the gun left his possession. 
There was the new ramrod head. The bullets were recovered in 
and just outside the hut, and the gun expert says they must have 
been fired from a close range of about 6 yards from a single 
barrelled gun. We have also the First Information Report 
dated sth March, 1929, given by Ram Charan Mandal about the 
theft of his gun: some pieces of lead discovered in Monohar’s 
house $ and some matches picked up where Santosh ad he had 
lighted a cigarette. 

It is upon the question of the identity of: the accused persons 


‘as participators in the occurrence that the corroboration of the 


approver’s story requires most careful investigation, In one matter 
regarding dates there are certain inconsistencies or contradictions 
in his statements. Santosh says that Monohar approached him 
and made to him the suggestion .that Ratikanta was to. be murdered 
and it was in pursuance of that suggestion that the gun was stolen 
from the žari of Ram Chandra, According to this story 
the theft of the gun must have. taken place after Monohar had 
approached Santosh. The gun was stolen from the ġar of Ram 
Chandra on the 2oth of Falgun, It is- true Santosh in the Court 
of Sessions said that Monohar had approached him in the month 
of Magh, which of course was before Falgun, But. his statement 
both before the Daroga and the Committing Magistrate was that 
it.was in the month of Chaitra that Monohar had come to him and 
made the’ suggestion to him. If Monohar had come to him in 
Chaitra, the theft of the gun which was in Falgun could not have 
taken place in pursuance of the suggestion made by Monohar, . 

. Then again, Santosh states definitely.: “I did not tell the 
Darogathat after crossing the bamboo bridge and arriving at 
Nimchand’s dari we met Kali Charan and Dhiren Paramanik 
and: that ‘all’ of. us then went to Ratikanta’s dan” whereas 


Vou, LIIL] HIGH COURT, 


the Sub-Inspector in his evidence makes it quite clear that Santosh 
did make such a statement, Santosh further denies having told the 
Daroga that Dhiren was present at the time of firing, which again is 
contradicted by the Sub-Inspector. Mandar Tarafdar who gave the 
first information in the case is a labourer of one of the neighbours 
Shyam Mandal, He gave the information at the request of Nil- 
kanta Biswas brother of the murdered man, In it he said that he 
could not say who had done the murder and that Nilkanta had told 
him nothing. He mentions however that litigation has been going 
on between the deceased and various Puramaaiks of whom Dhiren 
Param nik is one, Neither of the accusei is mentioned in the F. I. 
R. Santosh made his statement to the S-I. on the rsth May, the 
.Wednesday after the occurrence while in his confession to the 
Magistrate on the 18th May no mention is made of Dhiren, and 
Dhiren does not come into the story at all in his evidence before 
the Sessions Court. Also according to the statement tothe S, I. 
(afterwards denied) the gun was concealed in several places includ- 
ing the hay stack of Dhiren Paramanik. Dhiren was aciually sent 
up by the Police and remanded by the Magistrate on the 16th 
May. 

The main evidence in corroboration as against Kali Charan is 
that of P. W. 9 Jogeswar Mandal. He says that on hearing the 
shot he crossed the bridge over the 4al and proceeded towards 
the scene of the occurrence when he met Kali Charan running in the 
opposite direction, “ He cime within 2 or 3 cubits of where I 
was, I asked him what had happened but he descended into the 
field to the south and did not reply.” All that need bs observed 
as to-this is that it cannot be said that Kali Charan’s action on that 
occasion was natural or not calculated to arouse suspicion, Then 
there is some evidence that -the witness Jogeswar when he got to 
the scene of the occurrence did inform Nilkanta Daffadar that he 
had seen Kali Charan running away : and if this was before Mandar 
Tarafdar was sent to the Thana by Nilkanta, one would expect 
Kali Charan’s nama to have been disclosed. Kali Charan gays he 
does not remember if Mandar Tarafdar was there at the time he 
informed Nilkanta, Nilkanta himself however admits that it was 
after the arrival of Jogeswar Mandal and the villagers that Mandar 
Tarafdar. was despatched to the Thana, ‘There is also eviderce 
that Jogeswar is not on friendly terms with Kali Charan, but that 
there was a criminal case between them, Next there is the evi- 
dence of Harekristo Mandal who says that Monohar asked him 
where a gun could be. obtaiaej, and that Kali Charan was offering 
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Rs, 60 for one. The story does not seem altogether probable, 
and is difficult to test, while in so far as he says the interview was 
a secret one, he differs from ths approver, whose evidence is that he 
also was present, Further, he must be wrong when he says that 
the conversation was at the end of Chaitra, Then there is a 
witness, Panchanan Roy, who says that on the Saturday morning 
he saw Kali Charan at Monohar’s drt, as against which another wit- 
ness Bishtoo Mandal says he saw Kali Charan at his daré up to 
midday on that day. Finally there is the fact that Kali Charan 
was absconding. Thsn as to corroboration of the approver in the 
case of the iljentity of Monohar : there is the statement of Harekristo 
as to the conversation about the gun, already referred to, Also the 
finding of the gun, and the fact that he was suspected of the theft, 
There is a statement by a witness Ruku Dassi that Monohar asked 
her where Ramcharan kept his gun though he had never spoken 
to her before. There is Panchanan’s evidenc: of seeing Kali Charan 
and Monohar associated on the morning of the occurrence, and 
evidence of Panchanan and Basanta that Monohar did not attend 
a “Hariloot” party that evening, Panchanan says he happened 
to go to Monohar’s house that evening to get back Rs, 5 which he 
had lent to him a year ago, which is not altogether probable; and 
Basanta is a man who has on more than one occasion been convict- 
ed in paddy cutting or looting cases, 


As presented to us in the argument, the case against the 
accused really turas upon whether there should be considered to 
be sufficient corroboration of the approver upon the question of 
identity of the accused ; and upon a careful weighing of the matters 
abovementioned we are of opinion that the proof is not sufficient 
to exclude a reasonable doubt, Both the accused are acquitted 
and we direct that they be forthwith set at liberty. 


We cannot leave this case without pointing out to the learned 
Judge that in some particulars his charge has laid itself open to at- 
tack in this Court. It has been described to us as dogmatic, as couch- 
ed in high flown language and as calculated to prevent the jurors 
from performing their duty ag judges of fact. In certain passages 
it reads rhore like a judgment than a charge, and in others appears 
to be a downright imposing of the Judge’s opinion upon the miad 
of the jurors. For instance upon the question of the variations 
in the evidence as to the time when the attempt to bring in Hare- 
kristo was first made—a difference of two months—the learned 
Judge says “ It serves to demonstrate how confused persons of the 
yank and statys of Santosh and Harekrista may be in respect of 
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time.” Again, some point was made by the defence that the two 
mistresses of Monohar and Santosh were not called as witnesses: 
the learned Judge in dealing with this does not refer to the pre- 
sumption that the jury might draw if witnesses were not called 
who ought to have been called, but puts it to the jury in this way 
“Tf it is true that the former were the mistresses of Santosh and 
Monohar and that Hiralal tolerated the visitations at his house, 
the presumption surely is that they would be hostile to the prose- 
cution and not likely to support any case tending to cause a restric- 
tion of the liberty of the two persons,” Then again there are por- 
tions of the charge where the language is, to say the least, imagina- 
tive and fanciful, That applies to the opening portion of the 
charge, and in charging the jury as to the benefit of 
the doubt, the learned Judge concludes his remarks by 
saying “you will notice the incidence and use of the 
term ‘reasonable,’ It is possible, gentlemen, to doubt any- 
thing, the revolution of the earth around the sun or on its 
own axis, that life itself is nothing more than a vain chimera or 
that a deity exists, but the doubt contemplated in this principle of 
law is one that is reasonable, that is, where definite choice after 
due meditation is not possible, the doubt -which is akin to the 
conclusion arrived at in a syllogistic dilemma.” That is more 
likely to confuse the jury than to assist them, even if it was pro- 
perly translated to them, The learned Judge should bear in mind 
that his duty is to help the jury to arrive ata proper verdict on 
the facts, and that with that in view it is far better to use the 
plainest and simplest language ; also that if he does express his 
opinion on the facts he should doit in such a way as to make it 
quite clear to the jurors that he is not in any way seeking to 
usurp their functions or to interfere in matters the decision of 
which is exclusively within the competence of the jury itself, 


- The refe rence is, accordingly, rejected and the appeal allowed- 
A. T, M, Appeal allowed : Reference rejected, 
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CRIMINAL REVISION. 


aes Before Sir George Claus Rankin, Knight, Chief Justice. 
1929. 
x wt r 
E AA ASWINI KUMAR DHARA 
inti v, 
l KING-EMPEROR,* 


Burden of proof—Service of notice under section 144, Criminal Procedure Code, 
- (Act V of 1898). 


It is er tirely for the accuzcd to show that the warning given under section 144 
of the Code of Criminal Procedure, was never served upon him and that he had no 
reason to come to hear of the proceedings. 

Application for Revision uncer section 435 of the Code of Crimi- 
nal Procedure by the Accused, 


The accused was convicted under section 379 Indiari Penal Code 
and sentenced to pay a fine of Rs. 50, in default, to undergo 
6 weeks’ rigorous imprisonment, , 


Messrs Susesh Chandra Talugdar and Mohendra Kumar Ghose 
for the Petitioner. 


Messrs. Kirityunjoy Chatterjee end Bhola Nath Hy.’ for the 


Opposite Party. 
C a, VY 
7 `- The following judgment was delivered by 
December, 10. NRA a ae r : 
— Rankin, C. J.:—This isan application in revision against a 


conviction under section 379 Indian Penal Code and the sentence 
of fine of Rs, ṣo in a paddy cutting case. Originally, the case was 
dismissed ; but an order of the Sessions Judge directed a further 
enquiry and, as a result, the trying Magistrate and also the appellate 
Magistrate have found that the land in question was in the posses- 
sion of the complainant and also that the accused did cut the paddy. 
The evidence that the accused took part in'the cutting of the paddy 
has been specially considered’ by both- the Courts’ below’ and no 
question arises-in revision upon that branch of the case. The: appli- 
cation in this Court is based upon the fact that the appellate Court 
bas paid ° great attention to the certified copy of a petition under 
‘section 144 Criminal Procedure Code made by the complainant 
against the accused. The accused after a certain compromise ina 
partition proceeding appears tobe the landlord of the land in 


© Criminal Revision No. 1258 of 1929, against the decision of B. Bagchi Esq., 
1st class Magistrate of Howrah, dated the and September, 1929, affirming that of 
Babu Birendra Lal Gupta, Magistrate, znd class, at Ulaberia, dated the 13th 
August, 1929. è 
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question and the petition under section 144 was put in to show that CRININAL. 

the complainant was at that time going to take steps to prevent this 1929. 
landlord from coming upon the land and taking the paddy. The Aswin omar Dhara 
order made is said to be exfarte, It was au order directing a v 


King-Emperor. 


warning to the accused and the complaint before me is that, as that 
order is not shown to have been served on the accused, it may be Rankin, C. F. 
that the whole proceedings were behind the back of the accused, a 

I have considered the judgments of both the Courts below and I am 

not of opinion that that objection ought to succeed. It was entirely 

for the accused to show, if he could, that this warning was never 

served upon him and that he had no reason to come to hear of these 

proceedings, Ifa person takes the trouble to go toa Magistrate 

and gets an order upon. another person restraining him from doing 

something, prima facie itis very unlikely for him not to take steps 

so that the other person may know of the restraint imposed upon 

him; and, having regard to the opportunities,which the defence had, 

to make this matter entirely clear to the Magistrate, I do not think 

on reflection that there is anything in this point. In my judgment, 

the question is one of fact and there is ample evidence to justify the 

concurrent findings of both the Courts below. The Rule must, 

therefore, be discharged. 


ALT. M, Rule discharged, 


Before Mr. Justice Cuming, 


NANDA LAL ROY AND ANOTHER CRIMINAL, 
v, 1930. 
THE CORPORATION OF CALCUTTA,* March, aq. 


Landlord, if guilty— Landlord not taking out Neense-—~Tenani kezping, cows and 
selling silk— Tenant allowing effensive malier to accumulote in his remi 
ses—Calcuita Municipal Act (II B. C. of £923), Secs. $86 (1) (e), 478 
(29-5). ‘ 

A landlord is not guilty under section 386 (1) (c) of the Calcutta Municipal 

Act for not taking out a license from the Chief Executive Officer of Calcutta 


*Criminal Revision Nos. 172 and 173 of 1930, against the orders of N. N, 
Gupta Esq, Municipal Magistrate, Calcutta, dated the 16th December, 1929. 
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Municipality for the use by his tenant of the premises for ‘keeping cows and for 
selling milk in the absence of any proof that the letting out was for that purpose 
and that he could prevent the tenant from using the premises for that purpose. 


A landlord is not guilty under section 478 (29-5) of the: Calcutta Municipal 
Act for the tenant’s action in allowing offensive matter to accumulate in the 


p mises let out. 
A person cannot be said to haveallowed a thing to be done which is not 


in his power to prevent, 

Applications for Revision under section 435 of the Code of 
Criminal Procedure by the Landlords Accused, i 

The material facts appear from the judgment. 

Mr. Hira Lal Ganguli for the Petitioners, 

Mr. Probodk Chandra Chatterji for the Opposite pak 

The following judgments were delivered by 


Cuming, J: 
No. 172. 


In the case out of which this Rule has arisen the two 
petitioners Nandı La! Rəy and Pulin Krishna Riy were fined 
Rs, so each under section 386 (1) (c) of the Calcutta Munici- 
pal Act for permitting certain premises namely, No. 37 Chittaran- 
jan Avenue South to be used for the purpose. of keeping cattle and. 
horses for hire, for sale and for the. sale of the produce 
thereof without a license from the Chief Executive Officer, 
The two petitioners contend that they are not in actual 
occupation of the premises, that they are the landlords of the 
premises and that the premises have been let by them to one 
Pradumna Misser and that in such circumstances they can- 
not be heli liable if the premises are used for the purpose 
of keeping horses for hire and milch cows for selling milk without a 
license. It would appear that the, premises have been let by these 
two petitioners to one Pradumna Misser, It would also appear and 
it is not denied that Pradumna Misser has been fined Rs, 25 in res- 
pect of the same premises and for the same offence for which the 
two petitioners have also been fined; The learned advocate who 
appears for the petitioners contends that the landlords cannot 
be said to have permitted the premises to be used for 
the purposes in contravention of section 386 of the Calcutta 
Municipal Act, As far as I can see this contention is well 
founded. The facts were that the premises have been let 
to Pradumna -Misser and he has used them for certain ` 
purposes which require a license. to be taken, It has not been. 
shown to me that the landlords when letting the land to him per- 
mitted himto use it for those purposes, It has not been also 
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shown that the landlords could have pervented him from using 
the premises for these purposes. I do not think that in the cir- 
cumstances of the present case the landlords could be held to 
have permitted the premises to be used for the purposes alleged 
by the prosecution, 


The convictions and sentences are therefore set aside and the 
two petitioners are acquitted. The fines, if paid, will be refunded, 
No. 173. 

In the case out of which this Rule arises three persons Nunda 
Lal Roy, Pulin Krishna Roy and Pradumna Misser were prosecuted 
under a bye law made under section 478 of the Calcutta Municipal 
Act for allowing offensive matter to accumulate on a certain pre- 
mises, namely, 37 Chittaranjan Avenue South, Nanda Lal Roy and 
Pulin Krishna Roy were found guilty by the Magistrate and fined 
each Rs, 25. What happened to Pradumna Misser is not apparent 
from the record, ` 


. The two petitioners contend that they cannot be found guilty 
under section 478 (29-5) of permitting the offensive matter to 
accumulate on the land. Their case is that they are the owners 
and under them there is a tenant one-Pradumna Misser and that he 
is the person, if any, who is liable for any offensive matter having 
been accumulated there, It seems to me that the conviction of the 

two petitioners is bad in law. The land is let to a third person one 
Produmna Misser and he is the person who has allowed the offen- 
sive matter to accumulate on the land. A person cannot be said to 
have allowed a thing to be done which is not in his power to pre- 
vent, The two petitioners could not have prevented Pradumna 


from allowing these offensive matters to accumulate on the land. 


It was not open to this two petitioners to go on the land or to 
insist that Pradumna should clean the land. The conviction 
therefore of the two petitioners is bad in law and must be set 
aside. The conviction and sentences are therefore set aside and 
the petitioners acquitted. The fines, if paid, must be refunded. 

A, T. M, , Rules made absolute, 
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PRAFULLA RANJAN DAS 


PC. 

22 v. 

1939. THE CHIEF JUSTICE AND THE JUDGES OF THE 
December, 2. HIGH COURT OF JUDICATURE AT PATNA. 


[ON APPEAL FROM THE Higa COURT OF JUDICATURE AT Patna. ] 
Advecatsa—Parmanent Fudge after retirement, if can practise as advecata— 

Bar Councils A ct, (XXXVIII of 1926), Seca. 2, 8 (2) (c), 14. 

The appellant, who was a permanent Judge, after retirement on pension, 
applied before the High Court to have his name entered in the roll of advocates, 
It was first refused, but ona renewed application it was ordered onthe agth 
March, 1930, “ That although in the opinion of majority of the Judges Mr. 
P. R. Das is entitled to be enrolled as an Advocate under section 8(2) (a) of 
the Indian Bar Council Act, yet in view of the fact that he was a perma. 
nent Judge of this Court Judges refuse to allow him to appear in the Courts ot 
this Province.” On the Sth April, his name was enrolled on the roll of advocates, 
and on the same day the High Court issued tothe appellant a formal certificate 
under the Bar Councils Act, certifying that the appellant, Barrister-at-Law, “ has 
this day been enrolled as an advocate of this Court under sect!on S (2) (a) of the 
Bar Councils Act, 1926”: 

Held, that the appellant was ontitled ag of right to practise in the Courts of the 
Province under section 14 of the Indian Bar Councils Act, 1926. 

Privy Council Appeal No. 77 of 1930 by special leave of His 
Majesty in Council against so much of the order of the High Court 
of Judicature at Patna, dated the 29th March, 1930, as refuses to 
allow the Appellant, an Advocate of the said High Court, to appear 
in the Courts of Bihar and Orissa, over which the said High Court 

` has jurisdiction. 

The Appellant lodged the following case in the Privy Council, 

“The question for determination is, whether, having regard to 
the provisions of the Indlan Bar Councils Act No. 38 of 1926, the 
High Court had power to make such an order. 

“On the 17th November, 1905, the Appellant was called to the 
Bar by the Middle Temple. « 

“The Appellant being duly qualified was admitted as an Advo- 
cate of the High Court of Judicature at Fort William in Bengal, 
He paid, as required by Article 30 of Schedule I of the Indian 
Stamp Act No.2 of 1899, the stamp duty of Rs, soo and was 
enrolled on the Roll of Advocates of that High Court on the 16th 
January, 1906. 

* On the establishment of the High Court of Judicature at Patna 
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for the Province of Bihar and Orissa, and under sections 7 and 8 of 
the Letters Patent thereof and Rule 1 of Chapter 17 of the Rules of 
that High Court, with all the provisions of which the Appellant 
complied, he started practice in the said High Court in March, 1916 
caused his name to/be removed before the Long Vacation of 1917 
from the Roll of Advocates of the High Court of Judicature at Fort 
William in Bengal and was enrolled on the 2rst August, 1917, as an 
Advocate of the High Court of Judicature at Patna, and thereafter 
became entitled to practise and did practise as an Advocate of the 
said High Court. His name is still on that roll. 

“In February, 1919, the Appellant was appointed a Judge of the 
High Court of Judicature at Patna, which position he retained until 
he retired on medical grounds as from the and February, 1930, on 
a pension. 

“The following provisions of the Indian Bar Councils Act 
No. 38 of 1926, are relevant to the subject-matter of this 
appeal :—Sections 1, 2, 3 (1), 8 and t4 (1) (a). 

“The Appellant being desirous to practise at the Bar of the said 
_ High Court and the Courts subordinite thereto, and having com- 
plied with the conditions mentioned in the proviso to Section 8, Sub- 
section (2), applied to be enrolled in the Roll of Advocates 
maintained under the Bar Council: Act by the said High Court. 

“On the zoth March, 1930, the Registrar of the said High 
Court sent to your petitioner a notification in the following 
terms :— 

“In the mitter of your application to be enrolled as an Adyocate 
of the Court, I am desired to say that the Hon’ble the Chief 
Justice and Judges have made the following order on the 
application :— 

‘That although in the opinion of a majority of the Judges Mr. 
P. R. Das is entitled to be enrolled as an Advocate under sec- 
tion 8-(2) (a) of the Indian Bar Councils Act, yet in view of 
the fact that he was a permanent Judge of this Court, the 
Judges.refuse to allow him to appear in the Courts of this 
Province ’ è 

“ Pursuant to the said order on the sth day of April, "930, the 
Appellant’s name, was enrolled in the Roll of Advocates of the said 
High Court under section 8, sub-section (2) of the Indian Bar 
Councils Act, and under sub-section (3) thereof the High Court 
issued to your petitioner a certificate of enrolment as follows :— 

‘ Certificate under section 8 (3) of the Indian Bar Councils Act, 
1926 (Act XXXVIII of 1926), 
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In the High Court of Judicature at Patna, 

This is to certify that Mr, Prafulla Ranjan Das, Bar-at-Law, has 
this day been enrolled as an Advocate of this Court under sec- 
tion 8 (2) (a) of the Indian Bar Councils Act, 1926. 

Dated this 5th day of April, 1930. ` 

(L, S.) J. A. Saunders, 
Registrar, 
: 574-300 

“The Appellant respectfully submits that he ia an Advocate of 
the High Court at Patna within the meaning of section 2 of the 
Indian Bar Councils Act No. 38 of 1926, that under sections 8 and 
14 thereof he is entitled as of right to practise in that High Court 
and in the Courts subordinate thereto, that the said High Court has 
no power to refuse to allow him to appear in such Courts, and that 
so much of the order set out in paragraph g hereof as purports so 
to refuse is in excess of the jurisdiction of the Judges and a griev- 
ous injury to the Appellant and ought to be set aside. 

“Tt is quite a usual practice in India for Judges of a High Court 
to practise at the Bar of :that High Court after they have left 
the Bench, 

“ The following are irstancesin which permanent Judges of a 
High Court, after withdrawing from the Bench, have practised or 
are practising as mentioned in the preceding paragraph :— 

(1) Sir Ali Imim, who was at one time a permanent Judge of the 
High Court at Putna is now practising before that High Court, 


(2) Mr. Hassan Imam, who was a permanent Judge of the High 
Court of Judicature at Fort William in Bengal at the time when the 
territories under the jurisdiction of the High Court at Patna were 
under the jurisdiction of the former High Court, is now practising 
before the Patna High Court. 

(3) The late Sir Bhashyam Aiyangar after his retirement from 
office as a permanent Judge of the High Court at Madras practised 
before that High Court. 

(4) The late Mr. Syed Mahmood after his retirement: from 
the Bench of the Allahabad Haigh Court practised before that High 
Court. 

(5) The late Mr. Sarada Charan Mitter after his retirement from 
the Bench of the Calcutta High Court practised -before that High 
Court.* © 

(6) The late Sir Ashutosh Chaudhuri after his retirement from 


* It may be noted that, he never practised before the High Court byt prac- 
tised in Courts subordinate to the High Court.—Ed. 
e 
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the Bench of the Calcutta High Court practised before that High 
Court. 

“There are also cases in which members of the English Bar 
who, having become permanent Judges of a High Court in India, 
have, after withdrawing from the Bench, resumed their practice at 
the Bar in England. Instances are :— 


(1) Sir Arthur Collins, who was called to the English Bar by 
Gray's Inn, in 1860, became one of Her late Majesty’s Counsel in 
1877, and was appointed Chief Justice of the High Court of Madras 
in 1885, retired from that position in 1899, and subsequently 
resumed his practice as one of Her late Majesty’s Counsel at the 
English Bar, 

(2) Sir Walter Schwabe, who was called to the English Bar by 
the Inner Temple in 1893, became one of His Majesty’s Counsel in 
1913, was appointed Chief Justice of the High Court of Madras in 
1921, resigned that position in 1924, and resumed his practice at 
the English Bar, where he is still prectising as one of His Majesty’s 
Counsel. 

“There are also cases of members of the English Bar who, 
having been appointed Judges of a County Court in Jingland, 
have resigned that position and resumed their practice at the 
English Bar. 

“An instance is the late Sir David Brynmor Jones, who was called 
to the English Bar by the Middle Temple in 1876, was appoiuted a 
Judge of Country Courts ia 1885, resigaed that position in 1892 and 
resumed his practice at the English Bar. He was appointed one of 
His Majesty’s Counsel in 1893, and practised asa K, C. until he 
was appointed to the office of Master in Lunacy in 1914, which he 
held until his death. 

“The Appellant has not been able to find any record of any 
objection being made, or question raised, adversely to the right of 
a retired Judge to practise before the Bench of which he was previ- 
ously a member, but it is stated (see Law Times, Journal portion, 
p. 546, 16th April, 1904) that Sir B. Aiyangar (instance No. 3 in 
a previous paragragh) after his retirement from office as a Judge of 
the High Court of Madras, and before resuming practice a$ a Vakil 
betore that High Court, in or about the year 1904 put a statement 
of the facts before the late Earl of Oxford and Asquith, when 
practising atthe Baras Mr. H. H. Asquith, K. C, to obtain his 
opinion upon the point, which opinion was given in the following 
words: ‘I know of no law or usago which can prevent a retired 
Judge, permanent or otherwise, from resuming practice after his 
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1930. was previously a Judge.’ The Appellant believes that this opi- 


Prafulla Ranjan Das nion represents the view universally held by the profession of 


The Chief Justice the Bar. 
an hoes ot the “ Before the independence of Judges of the Superior Courts in 
Judicature at Patna. England was secured by the statute r2 and 13 Will. HI, C. 2, it 
I was not uncommon for a Judge of a superior Court, whose tenure of 
office had been terminated by the Crown, to resume his practice at 
the Bar, The best known, and indeed historical, instance of this 
practica is that of Sir Francis Pemberton, particulars of whose career 
will be found in Foss’ Judges of England at pages 507 to 5cg. Sir 
Francis Pemberton. was called to the Bar in November 1654, and on 
the last of May, 1679, was appointed a Judge of the King’s Bench ; 
but within a year, namely on the 16th of February, 1680, his office 
was terminated. Heatonce returned to his practice at the Bar, 
and on the 11th of April, 1681, he was appointed Chief Justice of 
the King’s Bench, and on the zznd of January, 1683, he was 
removed to the position of Chief Justice of the Common Bench. He 
was again dismissed from his office of Judge on the 7th of Septem- 
ber, 1683. He then, a second time, returned to the Bar and practised 
with great success as a Sergeant-at-Law forthe next fourteen years, 
till his death in the ninth year of Will, III. He was a leading 
Counsel, and in 1688 defended and obtained the acquittal of the 
Seven Bishops, Thus, Sir Francis Pemberton was twice raised to 
the Bench, twice dismissed by the King, and twice resumed his 
practice at the Bar, and at his death enjoyed a large practice as a 
Serjeant-at-Law. 
“The Appellant has been granted special leave to appeal to His 
Majesty in Council against so much of the order of the High Court, 
dated the 29th March, 1930, as refuses to allow him to appear in the 
Courts of the Province of Bihar and Orissa, and it is respectfully 
submitted on his behalf that his appeal should be allowed and the 
order so far as complained of set aside for, among other, the 
following reasons, 
x. Because the order is in contravention of the Appellant’s 
statutory rights under the Indian Bar Councils Act, 


2. Because the High Court had no power to make the order 
under appeal, 

3. Because the order under appeal is in excess of the 
jurisdiction of the High Court and a grievous injury to the 
Appellant,” e : 
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On behalf of the Respnnodents the following case was lodged in 
the Privy Council, 
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“ The following provisions are relevant for a consideration Of Prafulla Ranjan Das 


this appeal : 

Indian Bar Councils Act (Act No. XXXVIII of 1926), sections 
8, 9 (1) and 14 ; Clause 7 of the Letters Patent of the Patpa High 
Court, 

“ The Patna Bar Council has under section 9 of the Bar Coun- 
cils Act adopted the rules of the High Court to regulate the admis- 
sion of persons to be Advocates of the said High Court. 

“The Appellant is a member of the English Bar, He was 
enrolled on the arat August 1917 as an Advocate ofthe High 
Court of Judicature at Patna and practised as an Advocate in that 
Court until February 1919, when he was appointed a Judge of the 
said High Court, He remained a Judge of the Court until he 
retired on pension on the 2nd February 1930. 

“ After the Appellant had retired from his post as a Judge of 
the High Court at Patna he applied in February 1930 tothe High 
Court to be entered in the Roll of Advocates maintained by the 
said High Court under the Bar Councils Act, and on the toth 
February 1930 his application was rejected by the High Court, 

“ On the date on which the Indian Bar Councils Act came into 
force in Bibar and Orissa the Appellant wasa Judge of the High 
Court of Judicature at Patna and was not entitled as of right to 
practise in the said High Court immediately before the date on 
which the said Act came into force in the said Province, and was 
not entitled to be entered on the Roll of Advocates of the said 
Court under section 8 (2) (a) of the said Act. 

“ On a fresh application of the Appellant to be enrolled as an 
Advocate, based on section 8 (2) (a) of the said Act, the learned 
Judges of the High Court on the zçth March 1930 passed the 
following Order :— : 

‘t That althcugh in the opinion of a majority of the Judges Mr. 
P, R. Das is entitled to be enrolled as an Advocate under section 
8 (2) (a) of the Indian Bar Councilse Act, yet in view, of the 
fact that he was a permanent Judge of this Court, the Judges refuse 
to allow him to appear in the Courts of this Province.’ 

“ Pursuant to the said Order the Appellant’s name was enter- 
ed in the Roll of Advocates and he received a certificate in the 
usual form signed by the Registrar of the Court. 

“In the year 1921, in consequence of a Despatch by the 
Governor-General of India in Council to the Secretary of State for 
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FAG India, it was decided that when an offer of a permanent Judgeship 
1930. to a High Court in India is made toa Barrister or Pleader, one of 
the conditions should be that after retirement he should not prac- 
v. és tise in the High Court to which he was appointed, or in any of the 
The Chief Justice A : ; 
and the Judges of the Courts subordinate thereto, [Copies of the Despatches relating to 
High Court of this matter are printed in the Schedule to this Case. ] 

Judicature at Patna. ; ; ` r : 
— “ That learned Judges of the High Court in their discretion 
were of opinion and accordingly decided that in the best interests 
of the administration of justice in the Province over which their 
jurisdiction extends, the Appellant as a former permanent Judge 
of that Court should not be admitted to practise in the Courts of 
the Province (Afr. Justice Ross dissenting), lt is submitted that 
the Order of the Court on the Appellant’s application must be 
treated, as it was intended to be, as a whole, so as to give effect to 
the obvious intention of the Court, and that it should not be 

treated as if it consisted of two separate and divisible parts. 


“From the said Order of the High Court of Judicature at 
Patna, dated the 29th March 1930, the Appellant has now preferr- 
ed this appeal to His Majesty in Council, and the Respondents 
humbly submit that the Appellant’s appeal should be dismissed 
for the following among other reasons: 

“i. Because the subject-matter of this appealis not one in 
which the prerogative of the Crown should be exercised. 


“9, Because the Judges of the High Court at Patna had 
jurisdiction under the Bar Councils Act and under the Rules of the 
High Court to order that the Appellant should not be admitted to 
practise in that Court and in the Courts subordinate to it, 


“3, Because the Judges of tho High Court had discretion to 


make the enrolment conditional on his not practising in g Courts 
of the Provinces of Bihar and Orissa, 


ww 
Prafulla Ranjan Das 


4. Because the Appellant was notand is not entitled to be 
enrolled under the provisions of section 8 (2) (a) of the Bar Council 
Act, and the Order in so far as it refused to allow him to practise 
in the Courts of Bihar and Orissa should not be set aside without 
the concéllation of the whole Order dated the 29th March 1930, 


“s, Becguse if it be held that enrolment as an advocate under 
the Bar Councils Act deprives the High Court of its discretionary 
power to refuse to admit such an advocate to” practise ia the 
Courts of the Province, it is submitted that! the whole question of 
the right of the Appellant to be enrolled at all should be left open 

7 to be reconsidered by the Judges of the High Court.” 
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SCHEDULE, 


Government of India (Homs Department), Judicial Despatch, 
f No. 15 of r927, 
‘To the Right Honourable Edwin Montagu, His Majesty’s 
Secretary of State for India, 
Simla, 
7th July 1927. 

Sir, : 

- Subject :—Question.of taking steps to prevent the resumption of 
the practice of their profession by barrister and pleader Judges of 
High and Chief Courts after retirement from the Bench, 


We have the honour to forward for your consideration a copy of 
the papers entered in the annexed list relating to the objections to 
the resumption of the practice of their profession by barrister and 
pleader Judges of High and’ Chief Courts after retirement from 
the Bench. l i 

a. It will be observed from para, 7 of Mr, Chamberlain’s Public 
Despatch No. 40, dated the 3rd March 1916, that the introduction 
of a graduated scale of pensions for High and Chief Court Judges 
was intended, among other things, to lessen the likelihood of a 
barrister or pleader Judge reverting to practice owing to absence or 
insufficiency of pension. Specific instances of the resumption of 

“practice by certain retired Judges of High Courts having recently 
occurred, we considered it desirable to examine, without delay, the 
possibility of introducing any preventive measures, Accordingly, 
in our Home Department letter No. 1626, dated the zoth September 
1920, we invited the opinions of Local Governments (except Assam, 
Central Provinces, North- West Frontier Province, Coorg and Delhi), 
and of the Calcutta High Court, as to the extent of the objection to 
such action being taken by retired Judges and the possibility of 
combating the evil if it were admitted to. be one, At the 
same time we asked for their views on the following specific 
suggestions, viz. :— : 

(i) That the names of persons appointed as Judges should be 
removed from the rolls of the Bar asa condition precedent to their 
appointment ; and + . 

(ii) That the existing pension rules of High Court and Chief 
Court Judges should be altered sgo as to pravide that the resumption 
of practice by retired High .or-Chief Court Judges will entail for- 
feiture of pension. t t 

3. Tt will be observed that there is a general concensus of opi- 
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P.G: nion that the resumption of practice by retired Judges of High or 
1930. Chief Courts is objectionable for the following main reasons :—~ 


Prafulla Ranjan Das (a) That it tends toimpair the reputation of the Courts for 


The Chist Justice impartiality with the litigant public in cases where a retired Judge 
and the Judges of the A 
High Court of ŝPPEATS ; , l 
Judicature at Patna. (b) That a retired Judge tends to overawe the subordinate 


TT a judiciary in cases in which he appsars before them ; 

(c) That undue advantage is given to a retired Judge in com- 
petition with other members of the profession partly on account 
of the experience which he has gained asa Judge and partly as a 
result of the point mentioned in (a) above ; 

(d) That the judicial independence or the reputation for judicial 
independence of Judges who may be expected to resume practice 
after retirement may possibly be impaired ; and 

(e) That it is derogatory to the dignity of the Bench. 

We observe also from the extract from the issue of the Zimes, 
dated the 17th December 1920, which is enclosed with the Calcutta 
High Court's letter of the 22nd February rgar, that a similar 
question has arisen in England and that the Lord Chancellor is of 
opinion that, if Judgesin England retired from the Bench to 
practise at the Bar, it would be a grave reflection upon the prestige 
of the Bench and a serious blow would be struck at the whole 
system of judicature, : 

4. We apprehend that there is no doubt that the resumption of 
practice by these Judges after retirement is objectionable. The 
objection is, of course, to forensic practice and not to practice in 
chambers, and in the particular circumstances of India we consider 
that the reason (b) givenin the previous paragraph is a very real 
danger. After careful consideration of the views expressed on the 
subject we therefore consider that steps should be taken to prevent 
such resumption of practics if possible. We are not dispgsed, how- 
ever, to pursue either of thetwo particular preventive measures 
suggested in our Home Department letter of the 2oth September 
1920, as it will be observed that both suggestions have met with 
opposition from the authoritjes consulted. We may add, with 
reference to suggestions to that end made by several authorities, 
that we have separately considered that question of whether any 
increase is necessary eitherin the salaries or psnsionsof High 
Court and Chief Court Judges, and have decided that it is not. 

3, It seems to us that the object which we have in view would 
best be attained by the adoption of the alternative suggested, either 
definitely or by inference, by some Local Goveramenty and High 
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Courts, Viz., that, when an offer of a permanent appointment as a PG: 
Judge is made to a barrister or pleader, one of the conditions which 1930. 

_ should be included in the written offer of the appointment should Prafulla Ranjan Das 
be that he will not resume, after retirement, forensic practice in the The Chint Justice 
High Court to which he is appointed or to which he may be trans- and the Judges of the 
ferred, or in any of the Courts subordinate thereto. The barrister Pr ieee ae 
or pleader would thus, ia writing, accept the appointment subject —_— 
to the conditions specified inthe written offer, We recommend 
this proposal for your sanction. The obligation to ‘retire at the age 
of 6o (vide Lord George Hamilton’s Judicial Despatch No, 18, 
dated the 27th April 1899) will similarly be included as a condition 
of appointment in the written offer, If you accept the proposal, 
we trust that you will take this action inthe case of High Court 
Judges recruited in England in future, and we shall take similar 
action in the case of Chief Court Judges and High Court Judges 
appointed in India, 

We have the honour to be, 
i Sir, 
Your most obedient humble servants, 
Reading. W., M. Hailey. 
Rawlinson. T. H. Holland, 
W. H, Vincent. B., N. Sarma. 
i Muhammad Shafi, T, B Sapra. 
Public, India Office, London, 
No, 74¢. 29th September 1921r. 
To His Excellency the Right Honourable the Governor-General 
of India in Council, 
My Lord, 
I hava considered in Council ths question, referred to in the 


Prevention of barrister Despatch of Your Excellency’s Government, 
and pleader Judges of tat 

High and aah Courts Nə. 15 (Judicial), of the 7th. July 1921, 
in India resuming the of the steps to be taken to prevent barrister 
ractice of their profese . : 
Ce aiter patieaient and pleader Judges of High and Chief 
from the Bench, Courts in India resuming the practice of 


their profession after retirement from the Bench, 


2. I agree inthe decision which you have reached, and will 
take the necessary action in future in the case of High,Court Judges 
appointed in this country. 
I have the honour to be, 
My Lord, 
Your Lordship’s most obedient humble servant, 
(Sd.) Edwin S, Montagu.” i 
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Upjohn, K. C. (with Parikk and Dubz) for the Appellant : 
The order appealed against is in contravention of the appellant’s 
statutory rights under the Indian Bar Councils Act, and . 
High Court had no power and jurisdiction to pass such order. 

Dunne, R, C, (with Wallach) for the Respondents: The High 
Court made the order in the exercise of their discretion, 

[Zord Atkin ; You have somehow to set aside the enrolment.] 

It is a compound order; you cannot treat one part of the 
order as correct and the other as incorrect, 

[Zord Atkin : It would be very remarkable that in India a man 
when he became a Judge ceased to be a barrister-at-law. It would 
be a very difficult position if we were driven to that conclusion.] 

[Zord Atkin: It seems that ths order putting the appellant 
on the Rolls stands.| 

[Upjokn K. C. refers to section rgo of the Bar Councils Act, 
and particularly to sub-section (2), ] 

Before you canbe on the Rolls, you have got to go ee 
the formality of being admitted, 

[Sir John Wallis: Where does the Act provide for admission ?] 


The Bar Council adopted the then existing rules of the Patna 
High Court. The High Court have unfettered discretion to refuse 
admission to any person ; see the proviso to section 9g (r), 

[Zord Russell; The appellant claims to come in under section 
8, sub-section (2) (a).] i 

The order made by the High Court is in a matter where the 
whole question of discretion is vested in them. They would never 
have ‘enrolled him except upon condition that he was not to 
practise there, The High Court should have the power of refusal 
of enrolment, It may be that the conditional order of enrolment 
was wrong and may have to be set aside, ‘but we submit that it 
ought not to be set aside without the cancellation of the whole 
order, dated the agth March 1930, 

[Zord Atkin; It is a pure question of law, not of discretion,] 

[Zord Russell; Are there any means of rectifying the Register ?] 

His name could be struck’ off, 

[Upjohn, K. C.: Only for misconduct] 


The High ‘Court may hold that his name was not properly on 


„the Roll and may strike off, 


[Zord Atkin: They have no power, once they have put him 
on the Roll, to take it off] 
Once a man is properly on the . Rol, you may not be ah to 
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take off his name except possibly for misconduct, But where the 
name is improperly on the Roll, the High Court may strike it off, 

_ Although there is no cross-appeal, we are not precluded from 
submitting that the appellant was not entitled to be enrolled. On 
the true construction of the Rules, he was not entitled to be put on 
the Roll of Advocates, His enrolment under the particular sub- 
clause [section 8 (2) (a) ] was wrong. 

Upjohn K. C. replied: The appellant’s name ison the Roll, 
Where is the power to alter the Roll, except under section 12, sub- 
section (7) for professional misconduct? There is no jurisdiction 
in the High Court to alter the Roll, 

[Zord Atkin: If there was some plain mistake of fact, by 
reason of which his name was put on the Roll, there must be an 
inherent power in the Court to remove the name from the Roll]. 

Refers to section 19 (2), and sections ro tor3, We submit 
that the order is severable, and our appeal is from that part which 
deprives the appellant of the right to practise, Learned Counsel 
for the respondents conceded before your Lordships, that there 
was no power to impose such condition on enrolment, The High 
Court have no right to im pose the prohibition against practise, 

This Lordships judgment was delivered by 


Lord Atkin :—This is an appeal from so much of an order 
of the High Court of Judicature at Patna as refused to allow the 
appellant as advocate to appear in the Courts of the province of 
Bibar aod Orissa, The appellant in 1905 was called to the English 
Bar by the Hon. Society of the Middle Temple. In 1906 he 
was admitted as an advocate of the High Court at Fort William 
in Bengal, Onthe establishment of the High Court at Patna 
he caused his name to be removed from the roll of advocates of 
the High Court in Calcutta, and was enrolled as an advocate of the 
High Court at Patna, He practised as an advocate, and in 
February, 1919, was appointed a Judge of that High Court. His 
name remained on the roll of advocates, In February, 1930, 
he retired from his office as Judge on medical grounds, on a pen- 
sion, Meantime, in 1926, had been passed the Indjan Bar 
Councils Act, which provides that the High Court shall prepare 
and maintain a roll of advocates of the High Court, eand that no 
person shall be entitled as of right to practise in any High Court 
unless his name was entered in such roll, Immediately after his 
retirement the appellant applied to the High Court to have his 
name entered on the roll of advocates. It was at first refused, 
but ona renewed application in which the appellant was represent- 
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P.G. ed by counsel the Judges on the 29th March made the following 
ae E 9 
1930. order :— 
—w! i 

Prafulla Ranjan Das “ That although in the opinion of a majority of the Judges Mr. 
y P. R. Das is entitled to be enrolled as an sdvccate under section 


The Chief Justi Sty 
and the aih ofthe 8 (2) (a) of the Indian Bar Councils Act, yet in view of the fact 


a oes, that he was a Permanent Judge of this Court the Judges 
poea refuse to allow him to appear in the Courts of this Province,” 

eae ‘i On the sth April the name of the appellant was enrolled on the 
roll of advocates, and onthe same day the High Court issued 
to the appellant a formal certificate under this Act, certifying that 
Mr, P. R. Das, barrister-at-law, has this day been enrolled as an 
advocate of tbis Court under section 8 (2) (a) of the Indian Bar 

Councils Act, 1926, 

In the circumstances the appellant contends that he is entitled 
by statutory right to practise in the Courts of the province under 
the provisions of the Indian Bar Councils Act, 1926. By section 
2 “ Advocate means an advocate entered in the Roll of Advocates 
of a High Court under the provision; ofthis Act.” By section 
14 ' An Advocate shall be entitled as of right to practise (a) sub- 
ject to the provisions of sub-section 4 of section 9” (which are 
irrelevant for this purpose) “in the High Court of which he is an 
Advocate.” The appellant is undoubtedly entered on the roll of 
advocates ; he is therefore he contends an advocate who has the 
right given under section 14. This reasoning appears to their 
Lordships irresistible. 

The only method of meeting the argument which could be 
suggested by counsel for the respondents was the contention that 
the High Court was wrong in deciding that the appellant was entitl- 
ed to be enrolled under section 8 (2) (a) of the Act. By section 8, 
sub-section 2 : 

“ The High Court shall prepare and maintain a Roll of Advo- 
cates of the High Court in which shall be entered the names of: 

(a) All persons who were as Advocates, Vakils or Pleaders 
entitled as of right to practise in the High Court immediately 
before the date on which thie section comes into force in respect 
thereof, and 

(b) All ether persons who have been admitted to be Advocates 
of the High Court under this Act,” 

It was not suggested that the appellant came under (b), and the 
contention is that as immediately before the Act came into force 
he was a Judge he was not a person who as advocate was entitled 
as of right to practise in the High Court at that date, Their Lord 
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ships do not propose to pronounce any opinion upon this conten- 
tion, forin the present proceedings it does not appear to be open 
to the respondents. The contention obviously raises questions of 
importance as to the position of advocate and Judge in India, 
whether a Judge on appointment ceases to hold the qualification of 
advocate, and if so how, if at all, on ceasing to be a Judge he may 
resume the position of an advocate. The High Court at Patna 
resolved the question in favour of the appellant ; their reasons are 
not before the Board ; no cross-appeal is brought from this decision, 
and their Lordships in the circumstances feel bound to accept the 
enrolment as an accomplished fact*on the basis of which the rights 
of the appellant must be determined. No question arises in this 
case as to the exercise of any discretion by the High Court, for the 
appellant relies upon, and in their Lordships’ view has established, 
astatutory right to practise. Their Lordships therefore refrain 
from expressing any opinion upon the important question as to the 
propriety of an ex-Judge practising in the Courts .of the province 
where he has exercised judicial functions, Their Lordsbips at the 
hearing intimated that they would humbly advise His Majesty to 
set aside so much of the order of the 29th March, 1930, as refused 
to allow the appellant to appear in the Courts of the Province, and ` 
that they would thereafter set out their reasons as they have now 
done, There will be no order as to the costs of this appeal, 


Wathins and Hunter: Solicitors for the Appellant. 


Solicitor, India Office: Solicitor for the Respondents. 


K. J. R. Appeal allowed, 


Present: Lord Atkin, Lord MacMillan and Sir John Wailis, 
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Limitation Act (IX of 1908), Sch. 1, Articles 142, 144—Dispossession of the 
plaintif—Adverse possession—Onus of proof—Censtructive possession of 
trespasser —Mines—Possession of one pit, when tantamount to adverse posses- 
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P.C In the case of a grant of a village on Jamabrit tenure, it is well-settled that 
1930. nothing short of express words will convey the mineral rights in the village to the 
-~ grantee, 


geshwar Bux R F tx, 
Nace SA A suit to recover possession of immoveable property of which the plaintiff 


v. 

The-Bengal Coal while in possession has been dispossessed, falis tobe decided under Art. 142 of 

‘Company, Ltä. the Indian Limitation Act, 1908, and does not, therefore, raise an issue of 
adverse possession (as under Art. 144), but advers: possession by the defendant 
may, nevertheless, in a proper case, imply dispossession of the plaintiff for the 
purpose of and within the meaning of Art. 142, Where the plaintifi’s title is 
admitted or proved, the onus is on the defendant to establish dispossession of 
the plaintiff for a period of 12 years preceding the date of the suite 


Held, onthe evidence, that the burden had been discharged by the defendant 
showing that he had for such period been in possession to the exclusion of and or 
adverse to the plaintiff. 


In the case of mines there is no presumption in law that the possession of a 
part of a seam infers possession of the whole seam, mach less of all the seams 
in the mineral field in which part of a seam has been worked, the general 
rule being that where title is founded on an adverse possession the title acquired 
by the trespasser will be strictly limited to that area of which he has enjoyed 
actual possession : tantem prescriptum quantum possessum, But the application 
of this general rule depends upon the nature of the subject and the possession of 
which it is susceptible. Thus, it is not possible to take actual physical possession 
at once of a whole mineral field ; possession is a question of fact and the real 
question, in such a case, is what in fact has been possessed by the trespasser, 


Held, accordingly, that where a mineral field comprised three pits, and the 
defendants’ actual physical possession for 12 years extended over only one cf 
them, hut they were so in possession in epen assertion of a title to the whole, and 
their actings and workings were throughout consistent only with their being in 
possession of the mincrals under the whole village, that they had thereby acquired 
aright by prescription tothe whale mineral field underlying the village. The 
defendants having for 12 years carried on mining operations in various parts of 
the mineral field their possession of the whole area was established and it was, 
consequently, immaterial that they may not have worked any one pit for 12 years 
continuously. 

Glyn v. Howel? (1) distinguished. 

Low Mior Company v. Stanley Coal Company, Lid. (2); McDonnell v. 
McRinty (3), and Ashton v, Stock (4), referred to. 

Appeal No. rox of 1926 from a decree of the High Court, Patna, 
dated the 11th June 1925, rgversing a decree of the Special Sub- 
ordinate ‘Judge at Daltongunj, dated the 3oth July 1921, in favour 
of the Appelignt’s father, Babu Bhagwat Bux Roy, deceased, (now 
represented by the appellant), ina suit which he brought against 
the rst respondent company (hereinafter called “‘ the company ”) 
and others, 


tt) [1909] 1 Ch, 666. (2) (1876) 34 L. T., N. S. 186. 
(3) (1847) Io Ir. Lẹ R, 514. (4) (1877) 6 Ch. D. 719, 
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The plaintiff, who was the proprietor of the Bisrampur estate in 


the District of Palamau, claimed against the defendants a declara- 
tion of his title to the coal under the village of Rajhara in that 
qatate with an injunction restraining the company from working and 
removing the coal, payment for coal already removed by the com- 
pany, and other incidental relief. 

By a Sanad, dated the 2zst February 1789, the predecessor-in- 
title of the plaintiff granted certain tenancy rights over Mouza 
Rajhara to Pande Shiva Ram and Pande Shankar Ram subject to 
the payment of an annual rent of Rs, 41. By a Mukarrari Patta, 
dated the 7th July 1855, some of the descendants of the said 
Pandes assigned their rights in the said Mouza in consideration of 
an annual rent of Rs, 69 to the then secretary of the company. 
The plaintiff relied in his plaint upon the said Sanad and claimed 
_ that by the terms thereof only the agricultural rights passed to the 
lessees, and that no right to the minerals was granted thereby. By 
their written statement of defence the company, who were the prin- 
cipal respondents in the present appeal, claimed in effect that by 
virtue of their Sanad and Patta, they and the other defendants were 
“the full proprietors of Mauza Rajhara both surface and under- 
ground ”, the plaintiff being “ only entitled to the annual quit rent 
of Rs, 41.” They also pleaded adverse possession and that the 
plaintiff having “ always treated and admitted these defendants as 
lawful and legal owners to the minerals of the said village”, was 
estopped from denying their title thereto. 

At the trial of the suit several issues were framed, of which only 
the following are material for purposes of the presént report :— 

6. ‘Whether the defendants have been in adverse possession of 
the underground rights of Mauza Rajhara for more than r2 years? 

4. Whether the incidents of a Jamabrit tenure include 
minerals : If so, are the defendants full owners of Mouza Rajhara, 
including the. underground rights ? 

.8, Whether the plaintiff is the legal owner of the minerals of 
Mauza Rajhara as alleged, and is he entitled to the injunction as 
prayed for? ° 


g. Whether the plaintiff or his predecessors-in-interest have 
ever treated and admitted the defendants or their prefecessors-in- 
interest as lawful and legal owners of Mauza Rajhara, and whether 
his claim is barred by estoppel and acquiescence ? 


The Subordinate Judge held on issue 7 that the Sanad passed 
no right to the minerals, and this contention was not pressed by the 
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held that there was no adverse possession and no estoppel, and he 
passed a decree in the plaintiff's favour and awarded him a sum of 
Rs. 3696 as damages. 

On appeal by the defendant-Company to the High Court, Patna, 
both the learned Judges (Adami and Dass JJ.) agreed that no title 
to the minerals passed under the Sanad of 1789, but they held that 
down to 1895 the plaintiff and his predecessors were not owners of 
the minerals, which belonged, first, to the Maharaja of Palamau, and 
then to the Government, who had by acquiescence forfeited their 
rights to the defendant-company. They were also of opinion that 
if the plaintiff and his predecessors were owners of the minerals 
prior to 1895, the company had acquired a title thereto by adverse 
possession They accordingly allowed the appeal and dismissed the 
suit. The plaintiff thereupon preferred the present appeal to His 
Majesty in Council. , 

: Upjohn, K. C., (with Raikes, K. C. and Jardine) for the Plaintiff- 
Appellant: We concede that the respondents had worked one pit 
for over 12 years before suit, and that as to that particular pit they 
had a good title by adverse possession, Other pits had also been 
worked, but not for 12 years continuously, and by reason of such 
workings there was no adverse possession of the whole of the land in 
suit: Glyn v. Howell (1); Thompson v. Hickman (2); Ashton vw. 
Stock (3); Low Moor Company v. Stanley Coal Company (4) ; 
McDonnell w, McKinty (5). This view of the English law was 
adopted by the Patna High Court in Promatha Nath Malia v. A, 
J. Meik (6) and Lodna Colliery Company v, Bepin Behari (7). The 
workings by the defendants were not-a constructive possession of 
the underground rights in the whole land in suit, even though the 
defendants believed that they had title to the underground rights in 
the entire village. Article 144 of the Limitation Act contemplates 
actual physical possession adverse to the owner, 

On the construction of the Sanad of 1789, the Courts in India 
decided in our favour that it did not transfer the right to the 
minerals, There is abundant authority of this Board for that view : 
Hari Narayan Singh Deo y. Sriram (8); Soski Bhusan v. Raja 
Jyoti Prosad (9) ; Bejoy Singh v. Surendra (10). 


(1) [1909] » Ch. 666. (2) [1907] 1 Ch. 550. 
(3) (1877) 6 Ch. D. 719. (4) (1876) 34 L. Tes N. S. 186. 
(5) (1847) 10 fr. L. R. 514, (6) (1920) § Pat. L. J. 273. 


(7) 1 Pat, L, T. 84. 
. (8) (igte) I. L, R. 37 Cale, 723 ; L. R: 37 I. A. 136 5 II C. L. J. 653. 
. (9) (1916) I. L. R. 44 Calc. 585; L. R. 44 Ty As 4G ;25 C, L, J. 265 


- ı (10) (1938) I, L, R. 56 Calc, 1, 


Vou, LIII] PRIVY COUNCIL. 85 


Dunne, R. C. (with D. McNair) for the Respondent-Defen- P.G 
dants; The question in this case is not whether intermittent and 1930. 
sporadic workings would secure to the defendants the entire subsoil Nageshwar Bux Roy 
rights in the village. The defendants were not in the position of Thi T Cod 
tres passers clandestinely encroaching on to the property of another; Company, Ltd. 
they obtained a lease from the Jama Britdars, and under that lease, are 
since 1853 they have openly and without opposition occupied the 
surface lands and worked the minerals under the dona fide belief of 
title. Until the decision of the Board in Hari Narayan v, Sriram (1) 
in the year rg10 it was supposed that an istimari mokarrari lease 
carried the underground rights. The defendants opened various 
pits in the belief that they had those rights, Although a pit is not 
being continuously worked there is possession of it, Having regard 
to all the facta here, the defendants by reason of the pits they sank 
had adverse possession of the underground rights in the whole of 
the land. The defendants were not mere squatters or trespassers, 
but had good title to suppose, and until the decision in Hari 
Narayan v. Sriram (1) they were to be regarded as having 
underground rights, 

Upjohn, K. C. replied. 

During the argument reference was also made to Lord Advocate 
V. Blantyre (2) and Lord Advocate v. IVemyss (3), 

Their Lordships’ judgment was delivered by 

Lord Macmillan :—The subject matter of dispute in this 
appeal is the right to the minerals and particularly the coal 
lying under the village of Rajhara, The plaintiff, now the appel- 
lant, claims that these minerals belong to him in virtue of his 
proprietorship of the Bisrampur Estate, within which the village 
of Rajhara lies, and in his plaint prays for a declaration to that 
effect. 

It appears that by sanad dated the 21st February, 1789, an an- 
cestor and predecessor in title of the plaintiff granted the village 
on Jamabrit tenure to Pande Shiva Ram and Pande Shankar Ram, 
' The succesors of the latter in turn granted in 1855 mukarvari 
patta or lease of the village to the secretary of the Bengal Coal 
Company, Limited, on behalf of that company with ar express 
right to work the underlying coal, The suit is directed against the 
Coal Company and the present representatives of thé grantees un- 
der the sasad of 1789 who are also the representatives of the grav- 
tors of the lease of 1855 in the company’s favour, 


November, 24. 


(1) 1910) L. L. R. Zo 723 ; L. R, 37 1. A. 136; 11 C. L. J. 6 
(2) (1879) 4 A pp. Cas. 770. (3) [1900] App. Cas, 48 én 
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So far as the lease of 1855 is concerned, its validity asa title to 
the mineral rights in question depends upon the title of the lessors 
to grant these rights, The sole title of the lessors consisted of 
the Jamabrit grant of 1789. Now it is well settled that in the 
case of such a grant nothing short of express words will convey the 
mineral rights, and the sasad of 1789 contains no express grant of 
the minerals, It therefore conferred no mineral rights on the 
grantees, and this, indeed, appears to have been conceded by the 
defendants in the High Court. It follows that the grantors of the 
lease of 1855, having themselves no title tothe mineral rights in 
the village, were vot in “¢u/o to let them to the Bengal Coal Com- 
pany. Both the Subordinute Judge and on appeal the High Court 
of Judicature at Patna have accordingly held that the defence fails, 
so far as founded on the icase of 1855 taken by itself—that lease, 
as regards the mineral rights, having been granted a non dominis, 
With this conclusion their Lordships agree, 


But the defence contained a challenge of the title of the plain- 
tiff himself to the ownership of the minerals, and thus attacked the 
plaintifi’s title to sue for the declaration which he asked. The 
precise ground of this attack was not specified in the defeodants’ 
pleadings, but, despite the plaintiff’s protests, was developed in the 
course of the proceedings and the topic was fully investigated both 
by the Subordinate Judge and by the High Court, The former 
held that the attack failed while the latter held that it succeeded. 
As will appear, their Lordships do not find it necessary to examine 
this aspect of the case and need only mention that inthe view of 
the High Court the title to the mineral rights in question was at 
least till 1895, and probably still is, vested in the Government. Con- 
sequently when the present appeal was partly opened before their 
Lordships on the 26th February, 1 «29, attention was drawn to the 
fact that the Government was not a party to the case and 
was not represented although important questions possibly affecting 
the title of the Gove rnment to minerals in India generally were 
raised, The appeal was therefore directed to stand over in order 
that its dependence might be jntimated to the Secretary of State for 
India. In reply to their Lordships’ communication the Secretary 
of State has iptimated that the Government of India does not 
propose to intervene in the appeal and the case having again 
been set down for hearing their Lordships now proceed to dispose 


of it. 
Without expressing any opinion as to the soundness of the 
contrary view taken by the High Court their Lordships propose 


a 
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to assume that the plaintiff’s title embraced the mineral rights in hoe 
question to consider what has become the main issue in the case 1930. 
as argued before them, namely whether the plea of the Bengal Nageshwari Bux Roy 
Coal Company that they have acquired a title to the minerals under ce Bevg al Coal 
the Statute of Limitations is well-founded. The plea was rejected Company, Ltd- 
by the Subordinate Judge but sustained as an alternative ground Lord Macmitlan. 
of judgment by the High Court, It is plain that if this contention — 
_ of the Company is made out there is an end of the case. 


Under the Indian Limitation Act, 1908 (No. IX of 1go8 it is 
provided that every suit for possession of immoveable pro- 
perty of which the plaintiff while in possession of the property 
has been dispossessed or has discontinued possession shall be 
dismissed if instituted after a period of twelve years from the 
date of dispossession or discontinuance of possession (Sections 3 and 
28 and the First Schedule, No. 142), It is also provided that every 
suit for possession of immoveable property or “any interest therein 
not hereby otherwise specially provided for’ if instituted after a 
period of twelve years from the time when the possession of the 
defendant becomes adverse to the plaintiff shall be dismissed (Zid. 
No. 144). 

The Courts below appear to have treated the present case as 
raising an issue of adverse possession under No, 144 rather than 
of dispossession under No, 142. In the result the distinction is 
here probably not material as adverse possession by the defendant 
may and in the present instance does imply dispossession of the 
plaintiff. Their Lordships ‘however think it right to point out that 
the case in their view falls to be decided under No. 142. 

The present suit was instituted in 1919 and the question 
therefore is whether the defendant company have established 
dispossession of the plaintiff fora period of twelve years preceding 
1919. They will have established this if they can show that they 
have for such period been in possession to the exclusion of or 
adverse to the plaintiff, 

“ On the evidence” says Adami J., “I find that the defendant 
company were in possession of Rajlrara and were working the 
colliery by raising coal to a greater or less degree all through the 
years Igoi to 1912 and that it is not proved that any dime in 1912 
the work was stopped by a notice from the plaintiffs nor was the 
colliery abandoned. Therefore even if the plaintiffs had proprie- 
tary rights in the minerals during the period the defendants were 
in adverse possession for 12 years and would gain title,” 

The evidence as to the mining activities of the company in 
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Rajhara was subjected to a minute and critical examination by 
Mr, Upjohn on behalf of the appellant. He emphasised the 
absence of records of continuous working for twelve years of the 
three pits which were in existencs in Rajaara in rgo1, and finally 
maintained that in any event, if it should be held that as regards 
oae of the pits there had been adverse possession for twelve years, 
the company thereby acquired right only to the particular area 
of coal of which it was in actual physical possession for the requi- 
site period and no more, ani this at most was the small area 
worked by No, 3 pit. Such possession, he contended, could not be 
held to confera right to the minerals uader the whole village 
which comprised some 1,342 acres, 

Now there is undoubted authority for the proposition that 
where a person without any colour of right wrongfully takes 
possession as a trespasser of the property of another any title 
which he may acquire by adverse possession will be strictly 
limited to what he has actually so possessed. The maxim fastum 


l prescriptum quantum possessum is rigorously applied to him, And 


it has been held io the case of mines that there is no presumption 
in law that the possession of a part of a ssam infers possession of the 
whole seam, much less of all the seams in the mineral field in which 
part of a seam has been worked. Ou the other hand, possession is a 
question of fact and the extent of the possession may be an inference 
of fact. [Lom Moer Company v. Stanley Coal Company Lid, (1) 
McDonnell v, McKinty (2) and see Ashton v, Stock (3)]. 

In considering the character and ,effect of acts of possession 
in the case of a mineral field, it is necessary to bear in mind the 
nature of the subject and the possession of which itis susceptible, 
Owing to the inaccessibility of minerals in the earth, it is not pos- 
sible to take actual physical possession at once of a whole mineral 
field: it can be occupied only by extracting the minerals and- 
until the whole minerals are exhausted tne physical occupation 
must necessarily be partial, The real question is what in fact 
has been possessed. 

In the present case the village of Rajhara has always been 
treated $s a unit of property and the minerals underlying it 
constitute a defined unit as much as the surface overlying them, 
The existence of coal uader tae villaga haz long been known as 
the granting of the invalid lease of ths minerals ia 2855 to a coal 
company itself evidences, and workings have been intermittently 


(1) (1876) 34 L. T. N. S 186. (2) (1847) 10 Ir. L, R. 514. 
(3) (1877) 6 Ch. D. 719. 
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carried on in the area for a very long period. The Revenue PG 
Survey map of 1865-66 shows two shafts in Rajhara, According 1930. 
to the District Gazetteer systematic operations were begun by the Nageshwar Bux Roy 
company at Rajhara in 19or, and although it appears that these ans Ba gal Coal 
systematic operations referred also to workings in an adjoining Company, Ltd. 
colliery the Subordinate Judge is satisfied that they included two | ord Macmillan. 
pits in Rajhara itself, The workings have been commonly des- — 
cribed as a colliery, a comprehensive term which includes both the 

worked and the as yet unworked minerals within a defined area. It 

was of the colliery in this sense that the company claim to have 

been in possession, The actings of the coal company have through- 

out, indeed, been consistent only with the assertion of a right to 

the minerals under the whole village to which they thought 

they had right, They openly sank at least three pits at 

different points, two of them being half a rrile,distant from the 

third. They selected the places at their own discretion, brought 

the requisite plant on to the ground and erected bungalows for 

their mining employees, Mr. Evans who was resident assistant 

manager of the colliery at Rajhara from 1907-03 to 1913 himself 

made bores in the mineral field during his time, It is nothing to 

the purpose that the company may not have worked any one pit 

for twelve years continuously if for twelve years they have carried on 
operations in various parts of the mineral field, The fact that one 

pit in a mineral field is discontinued and another opened in a 

different part of the field and that bores are sunk in likely places is 

excellent proof of possessién of the whole area, There was no 
concealment on the part of the company ; they behaved openly as 

persons in possession not of one pit, but of the mineral field under- 

lying the village as a whole, and as entitled to sink pits anywhere in 

the village they chose. All this they did without any challenge 
` from the plaintiff or his predecessors, and in the dona fide belief 

that their lease entitled them to work the minerals anywhere in 

the area let, 

The case of Glyn v. Howell (1) is distinguishable, There the 

operations of the trespasser had beem confined to a siggle area 

of two acres and he had made no attempt to work any other part of 

the field. Here the operations of the company were only consis- 

tent with their being, as they conceived, in possession of the whole 

minerals under the village as they were in law in legitimate posses- 

sion of the whole surface. The plaintiff received rent from the 

company for the village as a whole and the receipt of this rent 

(1) [t009] 1 Ch. 666. 
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from a company with so significant a name as the Bengal Coal 
Company, which was actually carrying on mizing operations at 
various points in the village, is indicative of recognition of their 
possession of the underlying minerals as well as of the surface, 


Their Lordships are not at all dispesed to negative or to weaken 
the principle that as a general rule where title is founded onan 
adverse possession the title will ba limited to that area of which 
actual possession has been enjoyed. But the application of this 
general rule must depend upon the facts of the particular case and 
in the present instance their Lordship3 having regard to the whole 
_circumstances and without pursuing further the details of the 
evidence so closely analysed both ia the High Court and again 
at their Lordships bar find themsslvas in agreement with the view 
expressed by Adami J., in the passage above quoted, and are of 
opinion that the. possession had by the company for a period of 
at least twelve years during their occupation was effective possession 
not only of the surface of tha village but of the whole mineral 
field underlying it, and that for such pariod the plaintiff has been 
dispossessed of the whole mineral field. Their Lordships will there- 
fore humbly advise His Majesty that the appeal be dismissed with 
costs, 


Watkins and Hunter; Solicitors for the Appellant, a 
Sanderson, Lee & Co,: Solicitors for the Respondents, 
K. J.R 3 Appeal dismissed, 


[ Note :—With reference to their Lordships’ observations that in a case 
-arising under art. 142 of the Indian Limitation Act, the defendant has to 
establish dispossession of the plaintiff for a period of 12 years preceding the 
institution of the suit, attention is drawn to the: previous decisions 
of the Board that where the case is one under art. 142, the onus is upon the. 
plaintiff to prove that he was ia possession and was disporg:ssed within 12 
years, (see Rustomji’s Law of Limitation, 4th edition, pages 796 et seq). 

Their lordships’ present judgme must not be waderstood as having 
disturbed the well-settled cule as to onus wader art. 143,—K. J. R. ] 
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Before Sir George Clans Rankin, Knight Chief Justice and 
Mfr, Justice M, N, Mukerji. 


ABERJAN BIRI AND ANOTHER 
v. 
SAL DABDUL ALIM AHED AND OTHERS,* 


Suit, maisiaina ty of—Suit for declaration—Wak/, validity of Suit brought 
by one of theg Mutwallis against another and other future appointed Blut- 
wallis, for declaration of invalidity of wakf/—Defendant, minor, not properly 
represented —Suit, collusive—Decrea declaring Wakfnama to be inwalid— 

, Decree, if can be impeachei—Suit declaring invalidity of decree—Couri- Fees 
Act (VII of 1870), Sch. I Art, 17.~-Second suit for declaration of validity 
of wakf—Suit, dismissal of-~—Dacree declaring no fraud or collusion tn the 
first suit—Swit against transferees of wakf property and the plaintiff in the 
first suit Jor declaration of valizity of wakf and for declaration of validity of 
wak/—Specific Relie? Act (Lof 1877), Sec. ga—Consequential relief— Civil 
Procedure Code (Act V of 1908), See. ga—Amennt of couri-jes payable, 
doubl/ul—Procedure—Res judicata~Decision between condefendanti— 
Appoint ment of Mutwa'li by Mufwalli. 


In 1876, J, by a registered Towliataama, made wakf of certain properties. 
The maiin object of the wakf was the miintenance and preservation of the mos- 
que and burial ground and the income to arise from the dedicated properties 
was estimated at Rs. 1360 per annum. The deed contained provisions for an 
annual expenditure upon certain specified objects directly charitable of sum of 
Rs. 285 apart from the allowances givea to the Mutwallig of the wakf. By this 
deed J appolated himself and his wife to be first Mutwallis and an allowance 
was provided for himself of Rs. 3a per month and for his wife of Rs. 40 per 
month. The deed -further provided that after }’s death his son U was not to 
be Mutwalli but was to get a monthly allowance of Rs, 30 per month for life 
from the wakf property. In or about 1879 the wife died. 


In 1880 J, executed a second deed or Towliatnama, whith purported to 
annul and get aside those provisions of the deed of 1876 contained in para- 
graphs 5 to rı thereof, By the terms of this deed, he rededicated the properties 
mentioned in the previous deed upon the same terms as before, save that he now 
declared that upon his death, his son, U, was to bs Mutwalliand to receive a 
salary of Rs. 60 per month. He provided alse, as to U, that ‘ when he will 
be unable to carry on the work, he will, according to his discretion, appoint a 
trustworthy, plous and wise person as Mutwalli.” J died ia 1884, 


In 1908, U, by a registered deed purported himself to dedicate the same 
properties all over again, One property had been sold, and substituted by 
another. 

#Appeals from Original Decres No. 137 and 196 of 1927, against the decree 
of Babu Hom Chandra Das Gupta, Subordinate Judge, 3rd Court, a4-Perganas, 
dated the a7th June, 1927. 


gt 


CIVIL. 


1930. 
Noy 
May, IQ, 20, al, 
22, 26, 27. 
Sune, 12. 


92 


CIVIL. 


1930, 
ww 
Aberjac Bibi 
v. 
Sayed Abdul Alim 
Ahed. : 


—_— 


THE CALCUTTA LAW JOURNAL, (Von, LIII, 


z 


Two new properties were however brought in by U. U purported to make these 
two properties ‘ part of the wakf estate dedicated by my father.” He provided 
that after his death his sister A and his nepbew’s son S were to be Mutwallis, 
He further provided that on the death of either of these two, his daughters 
son (the plaintiff in the present suit) would be appointed Mutwalli in his, 
or her, place. The deed further proceeded to declare that Mutwallis were after 
his death to make various substantial payments. U went on to provide that certain 
family expenses of his own were to be paid by the wakf, that certain family and 
ceremonial presents were to be given to relatives aod that various allowances 
were to be given to various relations. U, died in t91t leaving as his heirs his 
sister A and one K, a grandson of J’s brother. 


In 1912 A brought a sult against S, whom U had appointed to be joint 
Mutwalll with her, K and various other members of the family including the 
plaintiff in the present suit, who was then a minor, for a declaration that the 
wakfs created by J and U were all invalid and for partition of all proper: 
ties comprised in the Towllatnaamas made by them on the footing that U 
succeeded to a two-thirds share of J’s property, and that she on U’s death had 
succeeded toa half share of the properties left by him. S was impleaded by 
reason that he had been appointed by U to be Mutwalli of the wakf. The 
other defendants {including the present plaintiff) were impleaded “in the view 
that they may claim any rights to the said shares.” An order was obtained from 
the Court appointlog K to be guardian-ad-litem of the present plaintiff and also 
of three other persons who were minors on the strength of a petition of A to the 
effect that K was their guardian, that he was malotainiog and looking after 
them and that the interests of the minors and the interest of K were not adverse 
to each other. S, K and another defendant, by their written statement refused 
to admit as true cartain portions of the plaint and contended that, even although 
the wakfnamas be set aside, the approximate annual expenditure for the mosque 
should be declared a charge upon the properties comprised in the wakfnamas, 
They admitted that A and K were the heirs of U and stated that they-had no 
objection to a partition being made of the properties other than those which tke 
Court would assign for meeting the expenses of the mosque and the festival and 
other lawful expenses. K, on behalf of the minors, filed a defence, stating that 
the minors were prepated to accept whatever decision the Court would come to 
as to whether the wakfs were valid or not aad claiming that if the wakfs were 
invalid they should nevertheless get the allowances given to them by the deeds 
and that there shonld be a charge on some one of the properties therefor. At 
the hearing A withdrew her claim for partition. A Solenama was filed: on the 
sth October, 1912 and by the decree of that date the Court declared that the 
wakfnamas,were invalid and thatethe sums spsnt for religious purposes were 
to be a charge on the properties. It went on to declare that the parties having 
come to an agrecpent as to the partition of the properties in suit and for a schems 
for the maintenance of the mosque, certain premises were set apart for the main- 
tenance of the mosque and to meet the charge above-mentioned. It further ordered 
that certain properties were to go to A and certain other properties to K 
as an agreed partition of their shares ia the estate of U. 


In 1935 a salt was brought by S, by an Imam of J’s mosque and by three 
other persons claiming tọ be members of the congregation, against A, K and 
` 3 
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the present plaintiff, who was still minor, ad another person. The present plain- 

tiff was described as ‘‘ gre forma defendant for the purpose of decision in his 

presence.” This suit was for the purpose of obtaioing a declaration of the 

validity of the wakfs and that the properties of the schedules of the plaint be- 
longed to the wakfs ; that S and A were the Mutwallis and that the decree of 
1912 was not binding. It also asked for possession of the properties to be given 
to S as Mutwalli jointly with A and for incideatal reliefs. The present plaintiff 
asked the Court to appoint an officer of the Court to be guardian on his behalf and 
Sherisiadar of the Court was s0 appointed. A written statement was filed on his 
behalf alleging that the suit of 1912 was fraudulent and collusive, that the wakf- 
namas were valid aud operative and that A should be removed from the post of 
Mutwalli. A case was made that the present plaintiff was not properly represented 
and that he was not bound by the decree. ln other respects he supported S. 
The suit was contested by A and two other defendants who had been impleaded 
as transferees from her of some of the wakf properties, It was held that the 
prayer for recovery of possession of the propertles and vesting the same in trustees 
was incompetent and not maintainable by any of the plaintiffs by reason that the 
suit had not been brought with the consent of the Advocate-General under section 
92 of the Code of Civil Procedure. The prayer to set aside the previous decree 
of 1912 was however held to be Competent to plaintiffs 1 to 4 who had been 
parties to the previous suit. On the merits, the wakfnamas were held to bein- 
valid. It was held that S’s minor sons impleaded in the suit of 1912 were proper- 
ly represented by K and that in the suit of 1912 no fraud or collusion had taken 

place. Accordingly the suit was dismissed. An appeal was preferred against 
the decree but was withdrawn, the appellate Court certifying that the withdrawal 

of the appeal was for the benefit of the minors concerned. 


In 1921, the present plaintiff, claiming to have attained majority on the goth 
May, 1918, brought the present suit impleading 22 defendants A, S, K and other 
members of the family, Defendants 17, 18, 29,21 and 22 were transferees of 
properties from A. ‘She plaint mentioned the deed of 1876 but stated that before 
it was acted on or was in operation, the deed of 1880 was executed by J. It 
concluded with three prayers : (a) fora declaration that the second and third 
wakfnamas were valid and operative ; (b) that the decree of the sth October, 


1912, might be declared to be nullity ; and (c) that, if necessary, the said decree 


be set aside. This last prayer was however deleted s 


Held, that the plaintiff was entitled to obtain a declaration that the decree 
of the sth October, 1912 was a nullity as against him notwithstanding that he 
asked for no other relief in respect of this decree, as he was not properly represen- 


ted in that suit and the suit was a collusive one. 
* . 


That as he was only one of the parties to the decree complained of, “relief in 
the from of a declaration that the decree was a nullity as against him, was proper 
and sufficient. 


That it could not be contended that the binding character of the decree of 
1912 to far as regards the plaintiff was an issue in the suit of 1915 ; nor could it 
be contended that the transferee defendants in the present suit were not persons 
in whose presence the binding character of the decree of 1913 could be 

jaye stigated as they were privics having taken title from A. 
e 
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That so far as regards the decrea of 1912, the present suit was not governed 
1930. by section 42 of the Specific Relief Act, 


Aberjan Bibi Robert Fischer v. Secretary ef State (1) followed, 


i Sa ed Abd l Alm" That as tho decree of 1912 was not binding upon the plaintiff was in itself 
y ‘Abed, a substantial relief, it came within article !7 of the second schedule of the Court- 
-— ` fees Act. 


Bagala Sundari Debi v. Prosanna Nath Mukherjee (2); Shrimant Sagajirae 
v. S. Smith (3) and Zinnatunnessa v. Girindra (4) followed. 


Assuming that the question of the amount of court-fee payable was a matter 
of any doubt, it was improper that the plaintiff's claim to relief in this suit should, 
in the circumstances, fail. 


The Court-Fees Act is a taxing statute. It should be construed strictly, The 
Act was passed not to arm a litigant with weapon of technicality against his 
opponent but to secure revenue for the benefit of the S‘ate. 


Rachappa v. Shidappa (5) and Faisulla v. Mauladad (6) referred to. 


In doubtful case, such as the present, it is reasonable to refuse to pay 
ad valorem court-fee until it is decide that the fee is payable. 

That in the present suit the plaintiff was not entitled to a declaration 
both against A and transferees that the Towallatnamas of 1880 and 1908 were 
valid and operative and created a valid wakf of the properties, Such a suit 
was bad and it would be a bad exercise of the discretion vested in the Court 
under section 42 of the specific Rellef Act, if the Court upheld against the 
transferees of A the declaration as to Towliatnamas. 


Abdur Rakim v. Mihomed Barkat Ali (7) referred to. 


The plaintiff's suit failed as against the transferees, it being quite unneces- 
sary to discuss in their presence the validity or otherwise of the deeds of 1876, 
1880 and 1908, or any of them. 


A suit for mere declaration that the wakfs were valid wakfs against A, who 
still retained some portion of the dedicated properties, brought upon a fixed 
court-fee payable under article 17 of the stcond schedule to the Court-fees 
Act was incompetent under proviso to sectlon 42 of the Specific Relief Act , as 
the suit claimed reliefs of the kind mentioned in section g2 of the Code of 
Civil Procedure. Such a suit was to be brought with the sanctlon of the 
Advocate-General and in a particalar Court, 


The plaintiff had three courses open to him in such a case as the present. 
He might distegard the decree of 1912 without taking gä Y Proceeding to set 
it aside, relying upon general principles of law and section 44 of the Evidence 
Act. Again he might bring a Suit merely for a declaration that the deeree 


(1) (1898) J. L. R. 22 Mad. 270; L. R. 26 1, A. 16. 

(a) (1916) a1 CG. W. N. 375. ‘ 

(3) (1895) I. L. R. 20 Bom. 736 (742). 

(4) (1923) I. L. R. 30 Cale. 788, 

(5) (1918) I, L. R, 43 Bom. 507 ; 29 C. L. J. 452 

(6) (1929) 50C. L. J, 39. 

(7) (igaz) 1. L. R. 55 Cale. 519; L, R. 551 A, 96; 48C. L. J, 55. 
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was not binding upon him and that he was remitted to his rights as they stood 
before the decree of r912 was pronounced. In the third place, he might attack 
the decree of 1912, seek to re-open the matters therein dealt with claiming 
such order from the Court as were necessary to undo whatever was wrongly 
done by that decree and to give him such relief with reference to the subject 
matter of the suit as he was entitled to. The plaintiff in the prexent suit, 
without in any way contravening the provisions of section 92 of the Code of 
Civil Procedure might ask for directions, which would undo the effect of the 
decree of 1912 and put bim in enjoyment of such rights as he claimed whether 
personally or asa member of the Mahomedan community. The plaintiff in the 
present suit was not content with a decree which would merely cancel the decree 
of 1912 s0 far as it purported to bind himself; he wanted in addition a mere 
declaration of the validity of the wakf deed. 

Held, that the deed of 1876 was a valid one and that the deed of 1880 was 
in essence a mere affirmation of the previous deed and good as such, 

As to the decision as to invalidity of wakf, the plaintiff vas not bound by it 
as being a decision between co-defendants. ` 


That the decree of 1915 did not estop the plaintiff from bringing the present 
suit with reference to wakfaa mas. 


The apppojament by U of the plaintiff as Mutwalliin succession to A or S 
was altogether bad. U had no power under the Mahomedan Law or under his 
father’s deed to-appoint any one asa remote Mutwalli. 


As to J’s wakf the plaintiff's cage must stand or fall as a suit on behalf of the 
Mahomedan public, Hindu Debutters and Mahomedan wakfs are not on the 
same footing, and it is doubtful whether the fact that the plaintiff was a member 
of the family of the founder has, in the case of a Mahomedan, any bearing upon 
his right to bring such a suit as the present. 


Appeal No, 187 by Defendant Nos. 17, 18, 20,21 and 32 and 


Appeal No, 196 of 1927 by Defendant Nos, 1 and 8, 
Suit for declaration, 


The material facts appear above. 


Messrs, N, N. Sircar (Advocate-General), S. C, Roy, N, C. 
Chatterji, and Rufendra Coomar Mitter, Dr. Bijan Coomar 
Mukerji, Messrs, Promotha Nath Mitter and Manindra Kumar Bose 
for the Appellants, 

Messrs. Brojo Lal Chakravarty, Rrokash Chandra Pakrashi, 
Apurba, Charan Mukherji, Surendra Nath Bose (TI), Nurud- 
din Ahmed, A, S. M, Ahram, Amiruddin Ahmed, A, Quasam, Jan- 
habi Charan! Das Gupta and Satindra Nath Roy Chowdhury for 
Respondents, 

CAV 

The following judgments were delivered ; 


`- Rankin, C. J.—In 1876 Shaikh Jummon Mistry, by a regis- 
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Civit. tered deed, or zowliałnama, made wakf of certain properties 


1930, specified in the schedule thereto and laid down the rules and 
Aberjan Bibi. objects of the wakf. He stated that he had built a mosque on 
certain land and he dedicated other land for the purpose of a 
public burial ground. The main object of the wakf was the 
bake & ¢. ‘maintenance and preservation of the mosque and burial ground 

eee and the income to arise from the dedicated properties was esti- 
mated at Rs. 1,350 per annum. The deed contains provisions 
for an annual expenditure upon certain specified objects directly 
charitable of sum of Rs, 285 apart from the allowances given to 
the muzwalis of the wakf. By the deed Jummon Mistry appoioted 
himself and his second wife Sm, Sundin Bibi to be the first 
mutwalis and an allowance was provided for himself of Rs. 30 
per month and for his wife of Rs. 40 per month, The deed 
further provided that after Jummo.’s death his son Umar Ali 
was not to be muf.ii but was to get a monthly allowance of 
Rs. 30 per month for life from the wakf property. It seems 
that Sm. Sundan Bibi was much younger than her husband and 
the deed contained elaborate provisions with respect to the office 
of mutwali to take effect in the event of Jummon Mistry’s prede- 
ceasing Sundan Bibi, No provision was made for the event of 
Jummon Mistry surviving his wife save that it was declared as 
regards Umar Ali, the son: ‘‘ He is not fit to be Mutwali of 
the properties hereby made wakf of during my life-time or after my 
death, and he shall not be so, and I will not make him so, nor 
shall any Court make-him s0,” ` 

In or about 1879 Sundan Bibi died and in 1880 Jummon 
Mistry executed a second deed or ¢owliiatnama, By this he 
purported to annul and set aside those pfovisions of the deed of 
1876 contained in paragraphs 5 to 11 thereof. In effect, however, 
by the terms of this deed, he rededicated the properties mentioned 
in the previous deed upon the same term; as before, save that 
he now declared that upon his death his son, Umar Ali, was to 
be sutwalt and to receive a salary of Rs. 60 per month, He 
provided also, as fo Umar Ali, that “ when he will be unable to 
carry ‘on the work, he will, according to his discretion, appoint 
a trustworthly, pious and wise person as mutwali 

Jummon Mistry died in 1884. In 1908 Umar Ali, the son, 
by a registered deed purported himself to dedicate the same 
properties all over again one property had been sold and substi- 
tuted by another but this fact may be disregarded. Two new 
properties were however brought in by Umar Ali~those marked 
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Una and Chha in the schedule—the one being the family dwelling 
house and the other a piece of land upon which a building was 
in course of erection. By this deed Umir Ali purported to make 
these two properties “ part of the wakf estate dedicated by my 
father.” He provided that after his death his sister Aberjan 
Bibi and his nephew’s son Samiruddin were to be mutwalis, He 
further provided that on the death of either of these two, bis 
daughter's son Abdul Alim Ahed (the plaintiff in the present 
case) would be appointed mufwa/i in his, or ber place, The 
deed further proceeded to declare that the mufwafis were after 
his death to make various substantial payments. Thus, they were 
to spend Rs, soo every year on charities and distribute Rs, 500 
annually to the poor on the occasion of Bukr-Id, On Umar Ali's 
death they were directed to give feasts at an expenditure of 
Rs, 1,000 and to spend Rs. 250 every year in giving feasts to 
the poorin his and his father’s names. Not content with this, 
Umar Ali went on to provide that certain family expenses of his 
own were to be paid by the wakf, that certain family and cere- 
monial presents were to be given to relatives and that various 
allowances were to be given to various relations, 


In 191x Umar Ali died leaving as his heirs his sister Aberjan 
Bibi and one Karim Bux, a grandson of Jummon Mistry’s brother. 


In 1912 Aberjan Bibi brought a suit (No, 36 of 1912) in the 
Court of the Subordinate Judge at Alipore against Samiruddin, 
whom Umar Ali had appointed to be joint swfwafr with her, Karim 
Bux and various other members of the family including the plain- 
tiff, who was then a minor, This suit was for a declaration that 
the wakfs created by Jummon and Umar Ali were all invalid and 
for partition of all the properties comprised in the sowdtatnamas 
made by them on the footing that Umar Ali had succeeded to a 
two-thirds share and she to a one-third share of Jummoi’s property, 
and that she on Umar Ali’, death had succeeded to a half share 
of the properties left by him, Samiruddin was impleadei by 
reason that he had been appointed by Umar Alı to bə a Mutwah of 
the wakf. The other defendants (1ncluiung tne present plaintiff) 
were impleaded “in the View that they may claim any rights to the 
said shares,” An order was obtained from the Coure appointing 
Karim Bux to be guardian-ad-ittem of the present plaintiff and also 
of three other persons who were minors on the strength of a petition 
of Aberjan Bibi tothe effect that Karim Bux was their guardian, 
that he was maintaining and looking after them and that the 
interests of the minors and the interest pf Karim Bux were not 
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Civit. adverse to each other, Samituddin, Karim Bux and Aminuddin 
1939, filed a joint written statement on their own account, By this they 
ned 


refused to admit as true certain -portions of the plaint and contend- 
ed that, even although the wak/uamas be set aside, the approxi- 
mate annual expenditure for the mosque should be declared a 
Rankin, C. 5. charge upon the properties comprised in the wah/nawas, They 

—— admitted that Aberjan and Karim Bux were the heirs of Umar Ali 
and stated that they bad no objection to a partition being made 
of the properties other than those which the Court would assign 
for meeting the expenses of the mosque and the festival and other 
lawful expenses, Karim Bux, on behalf of the minors, filed an 
equally flabby defence, stating that the minors: were prepared to 
accept whatever decision the Court would come to as to whether 
the wakfs were valid or not and claiming that if the wakfs were 
invalid they should, nevertheless, get the allowances given. to them 
by the deeds and that there should be a charge on some oye of 
the properties therefor, 


At the hearing the plaintiff withdrew her claim for partition and 
the suit proceeded only as a suit for a declaration that the wakfs 
were invalid, Aberjan was examined on commission and cross- 
examined by the pleader who acted for all the defendants, In 
Court two witnesses were called for the plaintiff and two for the 
defendants, The learned Subordinate Judge found by his 
judgment dated the 6th September 1912, that the wak/namas were 
not meant to be acted on and that, with the exception of a small 
part of the income which they spent for religious purp2ses, Jum- 
mon and Umar Ali had spent the income for their own purposes, 
He held further that all the three deeds were invalid. He refused 
to give any effect to the provisions contained therein for the main- 
tenance of the defendants but, finding that certain small sums 
amounting to Rs, 212 per annum had been regularly spent for 
religious purposes he declared this sum to be a charge on the pro- 
gerties, Upon this Aberjan immediately filed a petition for 
review asking that the charge should be confined to a portion of the 
estate atlequate in value to bear it and suggesting a certain property 
as suitable for the purpose, By, this petition she also stated thata 
scheme for partition of the estate had been amicably arrived at by all 
the parties interested. A solenama was filed on the sth of October 
1912 and by the decree of that date the Court declared that the 
wak/namas were invalid and that the sums spent for religious pur- 

e poses were to be a charge on the properties; It- went on- to declare 
that the. Court having admitted a reyiew of its original- judgment 
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and the patties having come to an agreement.as to the -partition of 
the properties in suit and for a scheme for the maintenance of the 
mosque, Certain premises were set apart for the maintenance of the 
mosque “and to meet the „charge above-mentioned, It further 
ordered. that certain properties were to go to Aberjan Bibi and cer- 
tain, other properties to Karim Bux as an agreed partition of their 
shares i in the estate of Umar Ali, 


In r915, another suit (No- 199 of 1915) was Doni in the 
same Court by Samiruddin who, it may be noticed, was the son of 
Karim Bux and the person appointed by Umar Ali to be joint 
mutwali with Aberjan Bibi of ths wakfs. Associated with him as 
plaintiffs were, inter alia, one Hormat Ali, the Imam ‘of Jammon 
Mistry’s mosque, and three other persons claiming to be members 
of the congregation, Aberjan, Karim Bux, Aminuddin and the 
present plaintiff, Abdul Alim Abed, were among the defendants, 
Abdul Alim Ahed being still a minor and being described as “Pro- 
forma defendant for the purpose of decision in his presence,” 
This suit was for the purpose of obtaining a declaration of the 
validity of the wakfs and that the properties of the schedules to the 
plaint belonged to the wakfs ; that Samiruddin and Aberjan Bibi 
were-the muswalis and that the decree of 1912 was not binding. 
It also asked for possession of the properties to be given to Sami- 
ruddin as mutwali jointly with Aberjan and for incidental reliefs, 
Abdul Alim Abed (the present plaintiff) objected to the guardian 
proposed for him and asked the Court to appoint an officer of the 
Court to be guardian on his behalf. The Court appointed the 
Sheristadar as such guardian. A written statement was filed on his 
behalf alleging that the suit of 1972 was fraudulent and collusive, 
that the wakaf/namas were valid and operative and that. Aberjan 
should be removed from the post of mufmwal, A case was made 
that in the suit of r912 Abdul Alim Ahed was not properly repre- 
sented and that he was not bound by the decree. In other res- 
pects Abdul Alim Ahed supported the plaintiff Samiruddin. The 
. suit was contested by Aberjan and two other defendants who had 
been impleaded as transferees from her of some of.the wakf pro- 
perties, , No less than 21 issues were framed by the Court and in 
the judgment dated the 27th November 1916 oS were dealt with 
at length, . 
`” The main case of the plaintif Simie was that atthe time 
of the suit of 1912 he had been insane and this defence.was reject- 
ed on the evidence. As regards the suit of Samiruddin and the 
plaintiffs who sued ag members of the ‘congregation, it was held that 
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the prayer for recovery of possession of the properties and vesting 
the same in trustees was incompetent ard not maintairh:bte by any 
of the plainuffs by reason that the suit had not been brought with 
the consent of the Advyocaie-General urder section 92 of the Code, 
The prayer to set aside the previous decree of 1912 was however 
held to be competent to plaintiffs 1 to 4 who had been parties to 
the previous suit, On the merits, the wak/namas were held to be 
invalid. It was held that Samiruddin’s minor sons impleaded in 
the suit of 1912 were properly represented by Karim Bux and that 
in the suit of 1912 no fraud or collusion had taken place, Accord- 
ingly the suit was dismissed, From this decree an appeal was on 
the rath January 1917 preferred to the High Court by Samiruddin 
and his minor sons, This appeal they withdrew, it being certified 
by the Court that the withdrawal of the appeal was for the benefit 
of the minors concerned, 

In 1921 Abdul Alim Ahed, claiming to have attained majority 
on the 30th May r918, brought the present suit impleading 22° 
defendants, Aberjan Bibi, Samiruddin, Karim Bux and other 
members of the family are among the defendants, Defendants 
17, 18, 20, 21 and 23 are transferees of properties from Aberjan 
and in Appeal No. 187 of 1927 they are the appellants before us. 
The appellants in Appeal No. 196 of 1927 are Aberjan defendant 
No, r and Badruddin Ahmed a transferee from her, who had also 
been a defendant in the suit of 1915. 


The plaint does not purport to be brought by the plaintiff on 
behalf of any persons other than himself, It mentions the deed of 
1876 but states that before it was acted on or was in operation, the 
deed of 1880 was executed by Jummon Mistry, It refers to the 
deed of 1908 and to the direction given by Umar Ali that on the 
death of either Aberjan or Samiruddin, the plaintiff was to become 
mutwals, It states, uotruly, that on the death of Umar Ali, Aber- 
jan was his only heir and that Karim Bux was no relation of 
Jummon and Umar Ali. It alleges that the suit of 1912 was fraudu- 
lent and collusive and that Karim Bux was appointed to be guar- 
dian-ad-ltem with a view preventing any real contest, As 
originally drawn it concluded with three prayers : (1) for a declara- 
tion that the Second and third (not the first) wak/samas were valid 
and operativet; (2) that the decree of the sth October, rgr2, may 
be declared to be a nullity ; (3) that if necessary the said decree 
be set aside, This last prayer was, however, deleted, it having been 
held by the Subordinate Judge that the inclusion of this prayer 


‘gendered the plaint liable to be stamped asa plaint claiming a 
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declaration with consequential relief, that is with a fee calcula- 
ted ad valorem on the value put by the plaintiff on the relief sought 
by him. The plaintiff’s object in stmking out the third prayer was 
to get the benefit of Article 17 of Schedule a of the Court-Fees 
Act wder which a fixed fee of ten rupees was then payabie upon a 
plaint to obtain a declaratory cecree where no cor sequential relief is 
claimed, 


I will not endeavour to set out the effect of the numerous 
written slatements or the purport of the 21 issues framed by the tnal 
Judge. It will be sufficient to explain thut the cefendants contend 
(1) that all the three wak/namas were invalid according to the law 
obtaining prior to the Mu.salmao Wakf Validating Act (VI of 1913); 
(2) that the plainuff was properly represented in the suit of 1912, 
that no fraud or collusion existed in that suit ; and that the decree is 
binding upon him ; (3) that the suit of r9r5 concludes the plaintiff 
upon the question of the validity of the wakt not only because he 
was a party thereto but also (a) because both the mutwalis were 
parties thereto so that the wakt estate was completely represented 
and (b) because it was a suit brought by certain members of the 
congregation on behalf of themselves and the Muhammadan public 
entitled to frequent the mosque ; (4) that whether the wakfs were 
valid or invalid,the transferee defendants have got a good title to the 
properues both as purchasers for valus without notice and by reason 
of possession adverse to the wakf estate for more than 12 years, 
These are the main defences, but it is also contended that the 
plaintiff has not so framed his suit as to enable him in any event to 
get a declaration of the invalidity of the decree of rg12 and also 
that a mere declaration to the effect that the second and third 
towliatnamas were valid and operative and created a valid wakf of 
the properties therein mentioned should not be given to the plain- 
tiff in the presences of the transferees, or even as against Aberjan 
Bibi. 

The learned Subordinate Judge, by his judgment of the 27th 
June 1927, has dealt elaborately with all the issues, The effect of 
his judgment is to hold first that all thé three fowliatnamac were 
valid and effective deeds ; that the plaintiff was validly appointed 
by Umar Ali to succeed to the office of mutwa/i upon*the death of 
Aberjan or Samiruddin ; that in the suit of 1912 the plaintiff was 
not properly represented as the interest of Karim Bux’ was 
adverse and as no real contest was made on his behalf and the suit 
was a collusive suit ; that the decision in the suit of rgrg does 
not, eatop the plaintiff from asserting the validity of the 
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Civi. wakf deeds andthe invalidity of the decree of 1912. In these. cir- 
1939. cumstances the learned Judge has held that the plaintiff is entitled. 
Abejan Bibi to obtain a declara tion that the decree:of rg12 is a nullity. as against 


the plaintiff notwit hstanding that he has asked for no other relief 
in respect of this decree. He has held also that the plaintiff is enti-. 
naar: x tled to a declaration that the Zow/iainamas of 1880.and 1908 were 

“~~ valid and operative and created a valid wakf of the properties there- 
in. mentioned notwithstanding that he has not asked. for a declaration 
that the transferee defendants’ purchases are null and void or. 
that they have no title to the properties purchased by them, 
and notwithstanding that he has asked for no consequential 
relief, 


v, 
Sayed Abdul Alim 
Ahed. 


First as to the decree of rọr2. It appears to me reasonably 
plain that the plaintif is entitled to relief in respect of this 
decree and that it is not binding upon him, For some 
reason of his own (probably with a view to exaggerate 
the fraud committed in the course of that suit), the plaintiff 
attempted to dispute that Karim Bux was an heir of Umar Ali, 
Oa that footing the application for review and tbe agreed partition 
between Aberjan and Karim Bux of Umar Ali’s estate embodied 
in consent in the decree of the sth October 1912, would amount 
to a very obvious fraud. But in truth Karim Bux was the one 
person who, with Aberjan, stood to gain by a declaration that the 
wakfnamas were invalid. The Court was induced by a false 
statement that he had no adverse interest to appoint as guardian- 
ad-litem a person who could be relied upon to make no real defence. 
of the wakfs, Again that he did in fact make no real defence 
of the wakfs is evident; and when the wakfs were out of the way 

` he took prompt steps to secure for himself the advantage of a 
share in the wakf property. LIagree with the learned Subordinate 
Judge in finding that the present plaintiff was not properly repre-- 
sented in that suit and that the suit was a collusive suit, As he 
was only one of the parties to the decree complained of, relief 
in the form of a declaration that the decree is a nullity as against 
him is, I think, proper and sufficient. It cannot be contended 
that the binding character of the decree of rgt2 so far as regards 
the plaintiff was an issue in the suit of 1915, though the binding 
chactraer of the decree upon the minor sons of Samiruddin was in, 
issue. Nor can it be contended that the transferee defendants in the 
present suit are not persons in whose presence the binding character 
of the decree of 1912 can be investigated. Though. ngt parties 
to that decree they are privies, having taken title from Aberjan 

5 e 
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and they would be prima facie entitled to rely upon that decree 
on any question as between the plaintiff. and themselves with 
reference to that title, 

Tt is contended, however, for the appellants that the plaintiff 
having brought this suit merely for a declaration and having 
struck out his otiginal prayer that the decree may be set aside, 
paid court-fee under Article 17 of the second schedule to the 
Court Fees Act, and refused to pay court-fee under section 7, 
clause 4 (c) of that enactment, his suit is not in order, It is 
said that the declaration given to him offends against the provi- 
sions of section 42 of the. Specific Relief Act which provides 
that no Court shall give any mere declaratory relief where the 
plaintiff, being able to seek further relief than a mere declaration 
of title, omits todo so. The argument is that the setting aside 
of a decree is itself substantial relief, that it may be prefaced by 
a declaration, but that the plaintiff cannot ask in such a case 
for a mere dcclaration that the decree is not binding upon 
` him, e : 
Upon this argument I would observe that there is both principal 
and authority for saying that so far as regards the decree of 1912, 
the present suit is not governed by section 42 of the Specific 
Relief Act. In Robert Fischer v, The Secretary of State for 
India in Council (1) Lord Macnaghten said of this sec’ion “There 
can be no doubt as to the origin and purpose of that section, It 
was intended to introduce the provisions of section 50 of the 
Chancery Procedure Act of 1852, 15 and 16 Vict, Cap. 86 as 
interpreted by judicial decision. Before the Act of 1852 it was 
net the practice of. the Court in ordinary suits to make a declara- 
tion of right except as introductory to relief which it proceeded 
to administer. But the present suit is one to which no objection 
could have been taken before the Act of 1852. It is, in substance, 
a suit to have the true construction of a statute declared and to 
have an act done in contravention of the statute, rightly understood, 
pronounced void and of no effect. That is not the sort of 
declaratory decree which the framers of the Act had .in their 
mind.” In Pasrtad Singh v. Bhabuli Singh (2) the appellants sued 
for a declaration that a compromise of certain pre-emption suits 
and decrees passed thereunder made on their behalf when 
they were minors were vot binding on them, having been obtained 
by the fraud of the respondents and in proceedings in which they 


(2). (1398) Ix L. R. ag Mad, 270 (282)3 L. R 26 L A, 16.. 
(2) (1913) 1. L. R. 35 All. 487; L. R. gol. A. 182318 C, L. J. 384. 
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were practically unrepresented, The Subordinate Judge having . 
decreed the suit on appeal the members of the Court of the Judicial 
Commissioner differed upon the question whether the declaration 
sought should be refused as a matter of discretion under section 42 
of the Specific Relief Act. Before the Judicial Committee it was 
contended for the respondent that the suit having been filed for 
the purpose of obtainting a declaratory ddcree only was bad in 
form inasmuch as it did not pray that the decree should be set 
aside ; but that, assuming that it was rightly framed in asking only 
for a declaratory decree, the Court hada discretion as to the grant- 
ting orrefusing such a declaration, The Judicial Committee 
observed that section 42 of the Specific Relief Act did not apply 
to the case and that it was not a question of exercising a discretion 
under that section ; and they gave to the appellant a decree setting 
aside the decree complained of and declaring that the agreement 
of compromise and the decree ccmplained of were not binding 
upon the appellants or either of them and that they were entitled 
to such tights as they had before the suit was dismissed on the 
rsth December 1899. 

It appears to me that a decree of the character which has been 
given by the Subordinate Judge in the present case is not 
one as to which the additional powers conferred by the Act 
of 1852 were required by the Court of Chancery, The injury 
complained of is that the Court has, as against the plain- 
tiff, declared that the wakfnamas ware invalid. If this decla- 
tation be rescinded by the Court, so far as he is concerned, the 
plaintiff obtains that measure of relief which he asks, He is not 
obliged to investiga te the position as between the other parties to 
the suit; nor is he, as one person against whom the decree was 
made, obliged either to remain bound by the decree or to rip up 
the transactions bad between the other parties to the suit. Though 
a declaration that the decree is not binding upon him is in itself 
substantial relief in a case such as the present the question whether 
it comes within Article 17 of the Second Schedule of the Court- 
Fees Agt is a question upone which there are several decisions in 
favour of the plaintiff. [Bagala Sundari Debi v. Prosanna Nath 
Mukherjes (€) ; Shrimant Sagajirao v, S, Smith (2).j- °° 

Thus in Zianatumnessa v, Girindra (3) the plaintiffs sued to 
haye it declared that a certain decree was inoperative against 


them, The Subordinate Judge had refused to allow them to sue 


G) (1916) a1 C, W. N. 375. (4) (395) LL. Re 30 Bom: 736 (742). 
(3) (1903) IL L. R. 30 Caje, 738. 
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upon payment of a fixed court-fee prescribed by Article 17. 
The High Court decided that the suit was fora declaratory decree 
without consequential relief and that the court-fee paid was 
sufficient, Assuming, however, that the question of tha amount 
of court-fee payable is a matter of any doubt, it seems to me to 
be quite improper that the plaintifs claim to relief in this suit 
should, in the,circumstances, fail, The Court Fees Act is a taxing 
statute, Not only has it to be construed with strictness but as 
Sir Lawrence Jenkins pointed out in Rachappa Subrao v, Shidappa 
Venkat Rao (1) the Court-Fees Act was passed not to arm a 
litigant with a weapon of technicality against his opponent but 
to secure revenue for the benefit of the state; and in Faizul/a vy. 
Manladad (2) P, C, Appeal No. 19 of 1928, where a question 
of the sufficiency of the court-fees came before the Privy 
Council, Lord Shaw made these observations: “But upon 
the second point—an important point of procedure—their Lord- 
ships think it right to add the following; Granted that a fee had 
been paid which was insufficient in amount what was the duty 
of the Court? Insuch a case as the present it appears to be 
pre-eminently one for the exercise by the judicial authority of 
the discretion for giving an opportunity to add to the amount 
lodged the extra Rs, go or Rs, 80 required ...,,...... Even accord- 
ingly if the mistake insisted on had been made, this, in the 
opinion of the Board, was a plain case for rectifying that situation 
if it could be done, and the Courts are fortunately furnished with 
an easy method of doing so (section 149 C, P, C)” 

I do not think it necessary to utilize the provisions of sec- 
tion r49 on the present case ; were it necessary, I should have had 
no hesitation in so doing, In the trial Court the plaintiff succeeded 
in obtaining the relief desired upon the court-fee which he 
had in fact paid, It appears to me that the view taken by the 
plaintiff was at least reasonable and that the plaintiff has not been 
unreasonable merely because he has resisted the attempts of the 
defendants to utilize the provisions of the Court-Fees Act as an 
obstruction to his prayer. In doubtful case such as the present 
it is reasonable to refuse to pay ad valorem court fee until it is 
decided that the fee is payable, , 

The second declaration made by the decree under appeal is 
that the fozwéiatnamas dated the arst June 1880 and r1th Novem- 
ber 1908 were valid and operative and created valid wakf of the 
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properties therein mentioned, It will be observed that the 
plaintif did not ask for or obtain a declaration of the validity of 
the zowliatnama of 1876. It will also be observed that while 
transferees from Aberjan have been impleaded, the plaintiff bas 
not asked for a declaration that their title was bad or that the 
properly in their hands is the property of the wakf. By their 
written statements, the transferee defendants set up questions of 
limitation and claim to be entitled to protection as purchasers 
for value without notice. These defences are ‘reflected in the 
issues which were settled, particularly in issues Nos. 14 and 17. 
The learned Subordinate Judge has held upon these issues as 
follows :—‘‘These issues do not really arise in the case, The 
plaintiff, as I have said, cannot atk for possession, and has not 
asked forit, There is no prayer even for any declaration that 
the transfers were incperative or created no title, I therefore 
decline to try them in this suit,” On behalf of the plaintif- 
respondent notice of cross-objections was given in these appeals, 
contending that the Subordinate Judge ought to have decided 
the question regardirg the validity of the transfers and come toa 
definite finding in favour of the plaintiff. At the hearing of these 
appeals, however, Mr. Brojolal Chakravarty, for the plaintiff-respon- 
dent, expressly disclaimed this contention and the cross-objections 
were withdrawn, His argument was that if he got a declaration that 
the wakfnamas were valid instruments, he would be able to get pro-, 
per muiwalis appointed thereunder and that it would be for them 
to recover possession of the properties from the transferees or 
from Aberjan. In my opinion it would be indefensible to give to 
the plaintiff, in the presence of the transferees, any declaration 
which would be in its nature a mere first instalment of an attack 
upon their title. 1f ‘a Mahammadan, anxious to protect a wakf 
estate, is prepared, as against third parties to establish that 
they have wakf property in their hands, a declaration to this effect 
may certainly be given upon the terms set forth in section 42 of the 
Specific Relief Act, Thus, in what is now the leading authority 
upon this question [the casa of Adur Rahim v, Mahomed Barkat 
Ali (1)}, the declaration given was that the property in suit was 
wakf properly and not the personal property of the defendants, 
lf, however, the plaintiff does not profess to establish that he has 
any grievance against the defendants, it is difficult to see how he 
can be entitled fo ask that a declaration that certain trusts for the 
benefit of the Muhammadan community—in which the transferees 
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may not be in the least interested—were validly created should be 
given at all. Still less is it reasonable to give such a declaration 
on the basis that the plaintiff wants relief piecemeal. It is as though, 
without claiming any title to certain property, the plaintiff were 
to sue a purchaser thereof for a declaration that document No. 
6 mentioned in his abstract of title was not a valid conveyance, 
I have no doubt that such a suit is bad and that it would be a bad 
exercise of the discretion vested in the Court under section 42 of 
the Specific Relief Act, were we to uphold against the transferees 
of Aberjan the declaration which has been given as to the /ow/iat- 
namas, So far as this part of the case is concerned, I am of 
opinion that the plaintifl’s suit fails as against the transferees, it 
being quite unnecessary, in my opinion, to discuss in their presence 
the validity or otherwise of the deeds of 1876, 1880 and 1908 or any 
of them, This disposes of Appeal No. 187 where the appellants are 
all transferees from Aberjan. The appeal must be allowed and the 
decree of the Subordinate Judge varied by deleting the first of the 
two declarations which it contains—namely that the sow/iainamas of 
the 21st June 1880 and the 11th November 1908 were valid and ope- 
rative and created a valid wakf of the properties therein mentioned, 

In appeal No. 196 the appellants are Aberjan and Shaik Badrud- 
din, Itis necessary to consider whether the declaration as to 
the fowliainamas being valid can be maintained against Aberjan 
who, it appears, still retains soms portion of the dedicated proper- 
ties. The question is whether or not the plaintiff ia able to seek 
further relet than a mere declaration of title, If he is, the proviso 
to section 42 makes the suit bad under section 92 of the Code of 
Civil Procedure a suit claiming reliefs of the kind therein specified 
has to be brought with the sanction of the Advocate-General and 
in a particular Court. The plaintiff in the present suit is not able 
to seek such relief, at all events according to his case, which is 
that Aberjan is a mutwali of the wakf. In Jamaluddin v. Mujtaba 
Husain (1) where the suit was against certain defendants two of 
whom were alleged to be mutwalis to have it declared that the 
property was wakf, the case of the defendants was that the prOperty 
was their individual property. It was held of section 539 of the 
Code of 1882 that the section presupposes the existence of a trust, 
that a plaintiff applying to the Advocate-General for liberty to ins- 
titute a suit has to satisfy him of the existence of a trust; accord- 
ingly that a suit instituted solely for having it declared by the 
Court that certain property is wakf is not a suit within this section, 
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being in no way a suit for the ‘administration of the wakf property 
or for the removal of the trustees of that property or for any of the 
other purposes referred toin this section, This case has been fol- 
lowed in Khursaidi Begum v, Secretary of State (1) and Miran Bux 
v. Alla Bux (2). It isin consonance with Abdur Rahim’s case (3) 
(supra) and may be taken as correct, None of these cases, however, 
purport to dispense with the necessity of compliance with the pro- 
viso to section 42 of the Specific Relief Act. 

In Maulasi Muhammad v. Jagat Ballan Ghosh (4) a Division 
Bench of the Patna High Court in a case on all fours with the 
present case, decided that the plaintiff being entitled to conse- 
quential relief, was not entitled to sue fora mere declaration. Now 
it is clear that the plaintiff, as a member of the Muhammadan 
community or otherwise, was not entitled to ask at the date of the 
suit that possession of the wakf. proper'y be made over to himself. 
But I think that in the present case itis idle to contend that the 
plaintiff was unable to claim any consequential relief independently 
of the reliefs mentioned in section 92 of the Coie. According to 
his case Aberjan had for many years been treating the wakf pro- 
perty as her own and she was insisting upon her right so to do, 
An injunction to restrain her from diverting the wakf property to 
her own use, an order that she should make over joint possession 
with herself of what remained in her hands to her co-murwali Sami- 
ruddin—these may be given as instances of reliefs which -the 
plaintiff upon his own case was not unable to seek. A suit, -for 
mere declaration that the wakfs were valid wakfs brought upon a 
fixed court-fee payable under Article 17 of the Second Schedule to 
the Court-Fees Act, is, in my opinion, incompetent. 

_ It seems to me that the plaintiff bas three courses open to him 
in such a case as the present. He may disregard the decree of 
1912 without taking any proceeding to setit aside, relying upon 
general principles of law and section 44 of the Evidence Act, 
Again, he may bring a suit merely for a declaration that the decree 
isnot binding upon him and that he is remitted to his rights as 
they stood before the de&ree of 1912 was pronounced, In the 
third place, he may attack the decree of 1912, seek to re-open the 
matters therein dealt with claiming such order from the Court as 
are necessary to undo whatever was wrongly done by that decree 
and to give him such relief with reference to the subject matter 


(1) (1926) I, L. R. 5 Pat. 539. (2) (1927) 1. L. R. 8 Lah. rrt. 
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of the suit as he is entitled to, Such a suit, for example, was that 
of Carew v. Johson (1). Thus in the present case, the decree of the 
sth October rgr2 gave certain properties to Aberjan and certain 
properties to Karim Bux; it gave certain rights of management 
in the mosque to Aberjan alone and gave her the right to pres- 
cribe arrangements to take effect after her death. The tplaintiff in 
the present ruit, without in any way contravening the provisions of 
section 92 of the Code, might ask for directions which would undo 
the effect of the decree of 1912 and put him in enjoyment of such 
tights as he claims whether personally or as a member of the 
Mahammadan community. In the present suit, however, he seeks to 
adopt a course different from any one of the three courses which 
I have mentioned. He is not content with a decree. which would 
merely carcel the decree of rgt2 so far as it purports to bind 
himself ; he wants in addition a mere declaration of the validity 
of the wakf deed. This is not, in my judgment, the proper way of 
dealing with the matter and this additional declaration must be 
refused, 

In Appeal No. 196, therefore, I reach the same result as in 
appeal No, 187, The appeal succeeds so far as regards the first of 
the two declarations given by the Subordinate Judge, 

It remains to consider how far it is desirable or proper to deal 
with the other questions which arise inthe case, In the suit of 
1915 the Subordinate Judge, though he held the suit to be in- 
competent as regards the prayer for recovery of possession of the 
wakf properties, proceeded to deal with all the issues framed, with 
the result that grave questions arise as to how far this decision 
operates as ves judicata in subsequent litigation, Ifa plaintiff asks 
fora bare declaration when consequential relief can be claimed, 
and if, after holding that the suit is iccompetent upon this ground, 
the Court proceeds to decide the questions propounded to it by 
the plaintiff, it is apt to find that it has given to the plaintiff with 
one hand what it has refused to give him with the other, In 
Tarakant Banerjre v, Pudumont Dassi (2) and Muhammad 
Suleman v. Birendra (3) the Judicial Committee express the opinion 
that in appealable cases the Court should, as far as may be practi- 
cable, pronounce its opinion on all the importawt points. In 
appeal 166, therefore, I think it right to indicate my 
opinion upon certain of the questions discussed before us 
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but I desire to make it clear that these observations are made 
solely out of deference to the learned Subordinate Judge 
who has dealt so fully with the case and out of deference to the 
opinion of the Judicial Committee to which I have referred. They 
are not intended as decisions operating as estoppel between the 
parties, , 

In the first place I am of opinion that the deed of 1876 
was a Valid one and thatthe deed of 1880 was in essence a mere 
affirmation of the previous deed and good as such, Both as to 
Jummo:’s Wakf and Umar Ali’. Wakf of igo8 I accept the conclu- 
sion of the Subordinate Jauge as to their validity. They satisfy 
the test laid down in Balla Mal v, Ata Ullah Khan (1). 

Secondly upon the question of the validity of the wakf, Iam 
of opinion that the plaintiff was not bound by it as being a decision 
between co-defendants, J am further of opinion that the position of 
Samiruddin was that having been one of the colluding parties to 
the 1912 litigation he, in 1915, set up a false story about his lunacy 
because he wanted to reverse his previous course of conduct, The 
Subordinate Judge did not think that this part of the case was com- 
petent to any plaintiff in view of section 92 of the Code, It does 
not seem to me that he was litigating Jonafide in the interests of 
the trust. So far as regards the four plaintiffs who sued as members 


. of the congregation, in view of the fact that no order was obtained 


making them representative under Order r Rule 8 and of the fact 
that the Court held that no one of the plaintiffs could on this 
part of the case maintain the suit by reason of section g2 of the 
Code, it cannot, in my opinion, be contended that the 
Court treated these plaintiffs as in fact representative plaintiffs 
or informally sanctioned their conduct in claiming to represent 
other people. I am not, therefore, prepared to hold that the decree 
of 1915 estops the plaintiff from bringing the present suit with 
reference to the wakfnamas. 

In the third place, it seems to me reasonably plain that ty3 
appointment by Omar Ali of the plaintiff as mutwali in succession 
to Aberjap or Samiruddin wag altogether bad. Umar Ali had no 
power under the Mohammedan Law or under his father’s deed to 
appoint any ome as a remote mutwa/i, As regards Jummon Mistri’s 
wakf the plaintiff’s case must stand or fall as a suit on behalf of the 
Mohammedan public. Hindu Debutters and Mohammedan wakfs 
are not, I am inclined to think, on the same footing and I doubt 
whether the fact that the plaintiff is a member of the family of the 
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founder has, in the case of a Mohammedan, any bearing upon his 
right to bring such a suit as the present, 


With these explanations, I would allow these appeals so far- 


only as regards the declaration that the /owaliainamas dated the 
arst June, 1880 and the rth November, r90g, were valid and 


operative and created a valid wakf of the property therein men- 


tioned. This declaration must be set aside as against the appel- 
lants, I think there should be no order as to the costs of these 


appeals, 
Mukerji, J: I entirely agree, 
A. T. Me Appeals allowed, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chie? Justice, Mr. Justice 
f C, C, Ghose, and Mr, Justice Lort- Williams, 
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Damages, suit for—-Contraci—Payment to be in cask in exchange fer mate's 
receipt—Shipping Company issuing bills of lading in the absence of mate’s 
receipt—Claim for conversion of gosds—Endersee of a bill sof lading, if can 
have a better title to geeds than his cndorser—Seltting up title in third party 
—Contract Act (IX of 1872), Sec. 178. 


The plaintiffs were gunny brokers. The first defendant, the Internationa] 
Export Company, was a company which carried on the business of dealers and 
exporters of guonies and the second defendant company was a Japanese Steam- 
ship Company by which the first defendant Company used to ship their goods, 
The plaintifs bought from certain Mills, namely, from Kensington Jute Mills 
Company Limited, 75 bales, from the Dalhousie Jute Mills Co. Ltd’, 75 bales 
and from the Auckland Jute Co. Ltd. toa bales, which were to be shipped by 
two steamers, the Moji Maru and Hakata Maru. They resold fo the first defen- 
dant by contracts which contained clauses to the effect that payments were to be 
made in cash in exchange for mate’s receipts to be handed by the ship's officer 
to the seller’s representatives and that so long as such mate’s receipts whether in 


*Appeal from Original Decree No. 2 of 1930, against the decree of Mr. Justice 
Buckland, dated the 16th July, 929, in Suit No. 1283 of 1926. A 
. 


tit 


Civit. 





1930. 
wet 


Aberjan Bibi 
: ve a 
Sayed Abdul Alim 
Ahed. 
Rankin, C. F. 


— 


1 


itz 


CrviLs. 


1930. 

—w 
Ramjiban Serowgee 
AE ` 
Nippon Yusen 
Kaisha. 


— 


THE CALCUTTA LAW JOURNAL, [Vou, LIIL 


sellers’ or buyers’ name were in the possession of the sellers the lien of the sellers 
as unpaid vendors should subsist both in such mate’s receipts aud the goods 
they represented until payments in full, The Export Company duly sent to 
the plaintiffs shipping instructions accordingly, and the plaintiffs passed them on 


` to their sellers.. 


After the goods had’ been shipped, and while the mate’s receipts were still 
in the hands of the Mills, the Export Company under an arrangement obtained 
the bills of lading from the Shipping Company, giving them at the same time 
letters of indemnity or guarantee. The plaintiffs after paying the Mills and 
receiving the mate’s receipts from them, demanded! payment from the Export 
Company. Meanwhile the steamer had sailed and the plaintiffs purporting to 
exercise their right on tho contract, on the 27th May, 1926, gave the Shipping 
Company notice of lien. On the 28th May, the Shipping Company informed the 
plaintifs that bills of lading had already been issued and referred them to the 
Export Company. On the 29th, ‘the plaintiffs’ solicitors claimed to hold it liable 
for the price of the goods, Onthe 31st the Shipping Company refused to accept 
any responsibility aad on the Sth and roth June farther letters were ` exchanged 
to the same effect. The suit was filed on the 12th June claiming that the gdods 
were still the plaintiffs’ property, and alternatively that the plaintiffs had a lien 
thereon, alleging that the goods were on the high seas. The plaint asked for a 
declaration that the goods belonged to the plaintiffs, for ‘an injunction, and 
alternatively for Rs. 54000 being the price of the goods. Application was made 
for an interlocutory injunction to restrain the Shipping Company from deliver- 
ing to the endorsees of the Export Company. The plaintiffs contended that the 
Shipping Company, well kaowiag the course of business, was liable to them in 
damages for having delivered the bills of lading to the Export Company in the 
absence of the mate’s receipts ata time when the bayers had not paid for the 
goods, setting up title in the Bank of Taiwan, to whom the Export Company had 
‘endorsed the bill of lading when-the plaintiffs demanded that the goods be deli- 
yered to their order and refusing to recognise the plaintiffs’ claim. 


Held, that in the circumstances of the case, the Shipping Company were not 
guilty of any wrongful act in issuing the bills of lading to the Export Company 
which was named as shipper ia the mate’s receipts. 


Hathesing v. Laing (1) followed. 


Per Lort-Williams, 7: That as the respondents knew or ought to have 
known, when they delivered bills of ladiog to the Export Company without pro- 
duction of the mate’s receipts, that there was a very strong probability that the 
Export Company were not then entitled to the bills and might never become so 
entitled, they were not justified in so doing, and as against the plaintiffs’ claim 
they could got be allowed to set up*a title in a third party which was created, if 
at all, as a result of their own wrong doing. 


Held, that notice of lien and the correspondence and events which followed it, 
evidenced a demand and refusal of the goods before action brought, so as to 
ground a claim for conversion of the goods. 


As an endorses of a bill of lading cannot make a better title to the goods than 


(1) (1873) L. R- 17 Eq, 92. 


Vor. LIII] HIGH COURT, 


his endorser had upon the principle of purchaser for value without notice, the Ship- 
ping Company’s action in giving the bills of lading to the Export Company, being 
not wrongful, would have no defence to the claim for damages unless it could be 
shown that the Bank of Tiwan or other endorsee could rest its title upon the 
provisions of section 178 of the Indian Contract Act. 


Appeal by the Plaintiffs, 


The material facts appear from the following judgment of 

Buekland, J.: The plaintiffs sue to recover Rs, 54,coo by 
way of damages and for other reliefs in the following circumstan- 
ces. The plaintiffs are gunny brokers, the first defendant 
company, to which I shall refer as the Export Company, is a 
company which carried on the business of dealers and exporters 
of gunnies, and the second defendant company is a Japanese 
Steamship Company by which the rst defendant company used 
to ship their goods, The 3rd, 4th and sth defendants are com- 
panies owning jute mills which produce the goods in which the 
plaintiffs and the first defendant company deal. They were added 
as defendants after the suit was filed but no relief was claimed 
against them and at the commencement of the hearing Mr. Banerji 
on behalf of the plaintiffs agreed that as against them the suit 
should be dismissed, which was accordingly done. These com- 
panies appear to have been added as ornamental parties, to 
borrow Vice-Chancellor Bacon’s picturesque expression, 


The early stages of the matter with which this suit is concerned 
have not been made as clear as I should have been glad to have 
‘had them made, ifonly for the purpose of a complete and accu- 
rate account of the whole matter, Generally however they 
followed the usual course of events in such dealings and when 
the point is reached where details become important nothing has 
been omitted. 


Early in the month of May 1926, the plaintiffs as’ brokers 
entered into contracts on behalf of themselves as undisclosed 
principals with the Export Company for the sale of a large 
quantity of gunnies. At the same time they entered into similar 
contracts with several Jute Mill Companies for the purchase of 
goods with which to implement their contract with the Export 
Company. Among the latter were contracts wifh the three 
defendant Jute Mill Companies. I have not seen all the contracts 
and I am unaware of the total amount of each. These details 
are however of no account, and for the form of the contract, 
which it is common ground was the same in every case, both 
as regards the sale by the plaintifs to the Export Company and 
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the purchase by them from ths Jute Mill companies, there has 
been exhibited a sold note dated the 4th May 1926, expressing 
the terms on which the plaintiffs bought from the Kensington Jute 
Mill Co. Ltd., certain clauses in that note relating to payment 
and delivery will have to be considered, but othet details may 
be ignored. This suit relates to 75 bales bought from the 
Kensington Jute Mills Co, Ltd,, 75 bales bought from the Dal- 
housie Jute Co, Ltd,, and roo bales bought from the Auckland 
Jute Co. Ltd, which were to be shipped by two steamers, the 
Moji Maru and the Hakata Maru, The Export Company duly 
sent to the "plaintiffs shipping instructions accordingly, and the 
plaintiffs passed them on to their sellers. A complete record of 
subsequent events, as to which there is no dispute is to be found 
in an admitted statement, ia columnar form, which has been 
prepared and exhibited. To attempt to state such a record at 
length would sacrifice its lucidity, and I therefore reproduce it, 
though after discarding a few details which are not necessary for 
the purposes of this judgment, The essential dates appear from 
the following table :— 





a on of 
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While the details to be found in the foregoing table state with 
my introductory observations all the facts necessary for the 
purposes of ap ultimate decision there is another question of fact 
which has to be determined before a state of facts so limited is 
reached, and the nature of the suit has yet to be explained. 

After the goods had been shipped, and while the mates receipts 
were still in the hands of the Mills, the Export Company under an 
arrangement, which is not unysual jn the trade, obtained the Bills 
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of Lading from the Shipping Company giving them atthe same 
time Letters of Indemnity or guarantee, How they dealt with such 
Bills of Lading does not specifically appear, but the fact was that 
the Export Company closed its doors without paying the plaintiffs, 
who, after paying the Mills and receiving the mates’ receipts from 
them demanded payment by the Export Company. Meantime the 
steamer had sailed and recourse to the goods themselves, even if 
legally justifiable, was out of the question. 

The contract between the plaintiffs and their bu yers and sellers 
provides— 


Payments to be made in cash in exchange for Delivery Order on 
Sellers, or for Railway Receipt, or for Dock’s Receipts or for 
Mates’ Receipts (which Dock Receipts or Mates’ Receipts are to be 
handed by a Dock or Ship’s officer to the seller’s representative.) 

The Buyers hereby acknowledge, that so long as such Rail- 
way Receipt or Dock’s or Mate’s Receipts, (whether in Seller’s 
or Buyers name) are in the fossessionjof the sellers, the lien of 
the sellers, as unpaid vendors, subsists both on such Railway 
Receipts, or Dock’s or Mates Receipts and the goods they 
represent until payment in full, and purporting to exercise such 
rights as clause 4 may give them the plaintiffs on the 27th May give 
the Shipping Company notice of lien, to which the latter replied 
informing them of the position. That, asthe dates show, was well 
after the Bills of Lading had been handed overand the steamers 
had sailed and such notice could be of no avail to the plaintiffs, 

The plaintiffs’ suit against the Export Company is for the price 
of the goods. As regards the Shipping Company they contend 
that the Shipping Company is liable to them in damages for having 
delivered the Bills of Lading to the Export Company in the 
absence of the mate’s receipts, the grounds for which contention 
give rise to questions of law which will have to be considered, 
But, in order to strengthen their case, though it is contended on 


behalf of the Shipping Company that even if established it would: 
not help the plaintiffs, the plaintiffs at the hearing, though not in 


their plaint, have sought to make a cas® of express oral netice of 
their lien and of [the shipping instructions relative to these bales, 
having been given by them to the Shipping Company “on the i4th 
May 1926. Unless the learned Advocate-General’s contention on 
behalf of the Shipping Company is right, the date of this alleged 
notice makes thisa question of first importance to the plaintiffs’ 
case, and therefore it requires very full consideration and a careful 
scrutiny of the evidence. Before considering how the plaintiffs’ case 
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is founded in law I will dispose of this matter and thus determine 
the facta upon which judgment should proceed, for there is no other 
disputed question of fact in the case, 


The plaintiffs’ version of the interview of the r4th May 1926, 
when it is alleged that notice of lien was given to the Shipping Com- 
pany, depends upon the evidence of two witnesses, Gulzari Lal and 
Fulcband Serowjee. Their story is that on arrival at the office of 
Nippon Yusen Kaisha they were first met by a gentleman named 
Mr, Awoki who enquired their business, Gulzari Lal told him that 
they had sold goods to the Export Company and they wanted to know 
about the bills of lading. Mr. Awoki then took them to Mr. Kimura 
who was the sub-manager of the Company. Mr, Kimura asked what 
they wanted and Gulzari Lal asked whether bills of lading were 
issued without production of the mate’s receipt to which he received 
the reply that that was not done. Gulzari Lal then told Mr, Kimura 
that goods had been sold to the Export Company and he enquired 
whether the bills of lading would be issued by them to which Mr. 
Kimura replied in the negative and asked for particulars of the 
goods, Gulzari Lal gave him particulars of the goods showing him 
the shipping instructions and definitely told Mr. Kimura that they 
had a lien on the goods. The interview is not denied nor is it denied 
that enquiries were made as to the practice. Mr. Kimura states that 
he gave no assurance to Gulzari Lal or Fulchand that the Company 
never issued bills of lading without mate’s receipts, He explained 
to them the practice, that though bills of lading were generally 
issued against mate’s receipts, yet at times bills of lading were 
issued to shippers against letters of indemnity. Both Mr, Kimura 
and Mr. Awoki deny that any mention was made of the shipping 
instructions, or that, as stated by Gulzari Lal, Mr. Kimura made 
notes of them, which, Mr. Kimura says, in no case would he do but 
he would depute one of his subordinates to do it, or-that any notice 
of lien was given, That, substantially is all the evidence as to the 
interview and if the matter depended upon that alone the only 
question would be whether the statements of the two Marwari gentle- 
men as to what was said regarding shipping instructions and lien 
was to be believed or the denials of the two Japanese gentlemen, 
But for the purpose of determining which account of the interview is 
true, there is far more to be considered. It will be remembered 
that the mate’s receipts were of later date, likewise the bills of lading 
and the letters of guarantee, that the ships sailed on the roth May 
and 4th June respectively, that on the 24th and 29th days of May 
payment was made by the plaintifs when they received the mate’s 
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receipts, Meantime, Gulzari Lal had been making enquiries. He 
says he was concerned as a result of what be had heard with 
reference to a firm of the name of Osman Jamal, in connexion with 
which I gather that something agin to what has happened in this 
case had also occurred, 


Among other persons he appears to have made enquiries of a 
Mr, Nissim, of the firm of E. Meyer & Co. This gentleman has 
been called as a witness in the case and I shall refer to his evidence 
later after considering various matters to be taken into account in 
appraising the evidence of Gulzari Lal and Fulchand. The next 
incident was that on the 27th May a written notice of lien was sent 
by or on behalf of the plaintiffs to Nippon Yusen Kaisha giving 
them notice of an unsatisfied lien or claim on the goods in question 
for Rs, 1,62,000, The notice of course purports to cover all the 
goods to which the contracts related and is not limited to the 250 
bales in suit, This notice, I have no doubt, was the upshot of the 
enquiries which had been made a few days before and the evidence 
is that a form of notice of lien had to be obtained. It is to be 
observed that there is no reference in this letter to any earlier oral 
notice of lien. That is significant, but the omission is of less account 
in view of similar later omissions, 


On the 28th May the shipping Company replied by letter to the 
plaintiffs saying that bills of lading forthe goods in question has 
already been passed and signed under the shippers own letter of 
guarantee, Gulzari Lal thereupon went to Mr, Leslie of Messrs, 
Leslie and Hinds and informed him of as to the whole matter, told 
him of the interview of the 14th May, how he had then produced 
the shipping instructions and given Mr. Kimura notice of the lien, 
He says that Mr, Leslie was very angry. Though the expression 
may be figurative, so far as it expresses what Mr, Leslie said, it can 
only be based upon the conduct of the shipping company in issuing 
bills of lading without the mate’s receipts notwithstanding the notice 
ofthe r4th May. Mr. Leslie thereupon, on the instructions of 
Gulzari Lal, wrote a letter tothe shipping company. The letter 
makes no reference whatever to the allegéd notice of 14th May and 
is limited to protests against the action of the shipping company, 
and based entirely upon the omission of the company to* follow the 
usual and correct custom of issuing bills of lading only on produc- 
tion of mate’s receipt, and nothing is referred to which could have 
aroused Mr, Leslie’s indignation, On the 31st May a further letter 
was written by Mr. Kimura to Messrs, Leslie and Hinds acknow- 
ledging the latter’s letter of the agth and stating that they could 
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accept no responsiblity in the matter aad referring them to the ship- 
pers. If, at the interview of the rath notice of lien had been given 
and shipping instructions had been produced, it is inconceivable that 
Mr, Kimura should have limited himself to a reply in that form, 
His evidence is that he would have communicated with the shippers, 
a statement which the evidence supports. On the 3th June Messrs, 
Leslie and Hinds, again under the instructions of Gulzari Lal, wrote 
correcting their former letter which related only to 175 and not ago 
bales but again there was no mention of any notice given on the 
14th May, On the roth June the shipping company again wrote to 
Messrs. Leslie and Hinds stating definitely that ‘ the bills of lading 
were issued in the absence of ‘your client’s notice of lien, ” ” This 
advances the matter a stage further but no further letter was writter 
on behalf of the plaintiff; and no statement was made that in fact 
notice was given on the 14th May, though if ever the omission was 
to be repaired here was the opportunity to do so, For this omission 
Gulzari Lal is unable to give any explanation. The matter does not 
stop there. On the rrth June the plaint in this suit was filed. It 
was verified by Gulzari Lal and it contains no reference, however 
remote, toa notice of lien givan onthe 14th May. In fact, as 
admitted by Gulzari Lal in his evidence, his real complaint was that 
the steamship company was not entitled to issue bills of lading 
without mate’s receipt. Oa the 16th June an application was made 
for the appointment of a Receiver, Reading paragraph 2 of the 
petition it was based on fraud and conspiracy, No suggestion was 
made that the shipping company had notice of the lien on the r4th 
May. Then follows a succession of affidavits, one by Mr. Kimura 
affirmed on the 16th June 1926 in which he says that bills of lading 
were handed in good faith tothe shippers without notice of any 
claim. In reply to that an affidavit affirmed by Gulzari Lal on the 
arst June was filed in which he submits that the company acted 
negligently, and then goes on to give an account of the interview of 
the 14th May in which he says that he and Fulchand called on the 
shipping company and enquired of Mr, Kimura whether the ship- 
ping company would grant bills of lading without production of 
mate’s receipt and Kimura assured him that his Company would 
* never” grant bills of lading without production of the mate’s 
receipts. He then says that believing such assurance he took no 
further steps until the 27th May on which date the plaintiff firm 
informed the shipping company of their lien on such goods, That 
affidavit was replied to by another by Mr. Kimura on the a3rd June 
1926, Iwill not quote_the relevant passages at length but it is 
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practically to the same effect as that of Gulzari Lal except that 
Mr. Kimura says that he did not tell Gulzari Lal that the company 
would “ never ” issue bills of lading without production of mate’s 
receipt but he told him that though they generally did so on such 
production there were occasions when bills of lading were issued 
against a letter of indemnity. 


Now this id a very remarkable situation ; that notice, said to have 
been given on the 14th May, which has been put in the forefront of 
the plaintifPs case should still not be mentioned in Gulzari Lal’s 
affidavit of the arst June, but, on the contrary, that he should refer 
to the notice given onthe 27th May as though it were the first 
notice of lien, The next stage was that on the rrth August a peti- 
tion was filed asking for leave to amend the plaint. Among other 
paragraphs which the plaintiffs wished to add was that which has 
been numbered 5A inthe amended plaint, Here‘again no notice 
on the 14th May is alleged and it is clear that what was then sought 
to be done wasto submit the plaintiffs’ view of the meaning of 
clause 4 of the contract whereby in certain circumstances a lien is 
given to holders of mate’s receipts. ‘fhe first mention of the notice 
of lien said to have been given on the 14th May, 1926 was only three 
years later, in May, 1929, when tbe suit brought by Mahaliram 
Ramjidas was heard by my learned brother Costello, J. 


To consider other aspects of the interview of the r4th May 
I am satisfied that Gulzar} Lal and Fulchand went to make enquiries 
as to the practice, it may be to ascertain whether the practice was 
going to be changed. Gzulzari Lal says that Kimura told him that 
they “ never ” issued bills of lading without mate’s receipt. This 
is palpably impossible. Mr. Kimura could not have given this 
answer for even if he intended to be dishonest he would have 
been faced with the large number of occasions when it had been 
done and not only at the instance of the Export Company, 
Admittedly it is a common practice, That is agreed to by Mr. 
Nissim, If on the other hand Kimura, as Guizari Lal says, never 
issued bills of lading without mate’a receipts there was no neces- 
sity for him to take details of the shiBping instructions asd parti- 
culars of the gopds, If he wanted to assist the Export Company 
the details of this particular transaction would not Help him and 
there would be no need specially to make a note of the plaintiff's 
goods. Kimura himself says that if he had had notice of the Hien he 
would have referred to the shipper and that ifthe Export Company 
had been mentioned he would immediately have referred to that 
company. That is supported by the correspondence, because, 
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having received the notice of lien dated the 27th May, the evi- 
dence is that on the next day a letter was written by the shipping 
company to the Export Company drawing the latter’s attention to 
the notice of lien and asking the Export Company to settle up the 
matter with Ramjivan Serowgee and submit the mate’s receipts 
quickly. 

It is incredible that if the real object of the visit of the 14th 
May was to give notic> that Gulzari Lal should not have given 
written notice as well. Inthe course of his deposition he feigned 
ignorance of the practice. Fulchand was cross-examined about 
it and suggested that the lien notice would have given trouble 
with the shippers, He was asked to explain what he meant by 
that but be was incapable of giving any reasonable explanation, 
So far from being ignorant of the practice I have no doubt that 
these gentlemen were very familiar with it. That appears to have 
been in accordance with the instructions to learned counsel for 
the plaintiffs for in bis cross-examination of Mr. Kimura he put 
the significant questions, 

Q. You know now that tke plaintiffs have been in the gunny 
trade fora long time? Yes I know it now, 


Q. Knowing that does it strike you as curious that they had 
merely gone to enquire of your practice that you have mentioned ? 

These are not the questions of Counsel wLo has been instructed 
that bis clients are ignorant of these matters, Then it is suggested 
that there was anxiety as to the position of the Export Company 
but this suggestion, be ita value what it may, is not one which 
bears examination for Gulziri Lal has admitted that business was 
being done with the Export Company even on the 19th May, 
On the 28th May the Export Company wrote to the plaintiffs 
asking them to expedite despatch. On the 31st May they: wrote 
again because shipment was stopped, An arrangement was made 
between the Export Company’s baniana and the Bank of Taiwan 
and the creditors for the purpose of paying off the creditors, 
This arrangement went on until the 4th June when the second 
of the twg ships sailed. Them is no evidence of any panic or other 
sufficient reason for a notice on the 14th May. The real explana- 
tion of the wisit of the, 14th May came out in Gulzari Lal’s last 
answer though as a matter of fact it was not an answer to the 
question put. He was asked : 

What he had received the assurance which he says he had 
from the Shipping Company on the r4th May, altered his state of 
mind so, as to make enquiries and send written lien notice? His 
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answer was “that (which I take to be the lien notice) was not 
with reference to this case but with reference to something pre-, 
vious,” 
_ The question was then repeated and he replied 

“T had in my mind that I was to make enquiries regarding 
future transactions and other contracts not only with reference 
to this contract,” 

This answer shows that Gulzari Lil’s object was to acquire infor- 
mation and not to impart it, 


On the evidence, so far as I have considered it already, I 
should reject without hesitation the account of the interview of the 
14th May given by Gulzarilal and Fulchand so far as it differs 
from that of the two Japanese gentlemen, The only remaining 
question is whether, notwithstanding the masa of evidence there is 
which supports this view, the absence of any contemporaneous 
record which supports the two Marwari gentlemen, and the many 
reasons why their testimony should be disbelieved, their version 
should nevertheless be accepted by reasoa of the corroboration 
which it has been sought to give it by the evidence of Mr. Nissim. 

Before I examine the evidence of Mr, Nissim, I would first 
point out that it does not appear to have been intended to call 
Mr. Nissim in the first instance, Gulzarilal was asked in the 
course of cross-examination whether ne had ever told any body 
ahout the interview of the 14th May and he said that he had 
told Mr, Nissim among persons, He was asked whether he had 
seen him lately and he said he saw him constantly and about a 
week before the hearing. It appears that he went to Mr, Nissim 
and said “ you remember, Mr, Nissim, I told you about that time 
that N, & K. had assured me that they would not issue bills of 
lading without mate’s receipt? Mr, Nissim said he remembered. 
The word “ assured ” shows that what Gulzari Lal proposed to do 
was in the form of a reminder to put before Mr, Nissim what 
it would be of value to him for Mr. Nissim to say he had heard 
at ithe time. He was also asked, what, when he saw Mr. Nissim 
a few days after the interview in May 1926, he had told him, I 
need not refer to that in detail but he did not tell him’that he 
had informed Kimura that his firm hada lien on the goods nor 
did he tell Mr, Nissim that he had shown the shipping instructions 
to Mr. Kimura, Fulchand, however, did so inform Mr, Nissim 
according to that gentleman, not Very many days ago, a circums- 
tance’ which I only introduce by rewon of the light@it throws 
upon the plaintiffs and their ways, 
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Mr. Nissim’s evidence is that the conversation was that Gulzari 
, Lal had told him that he had sold the goods to the Export 


Ranjlban Serowgee Company, they had received shipping instructions and the goods 
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were being shipped, but they had not received the mate’s receipt 
and were rather anxious about the matter as to whether bills of 
lading would be given to the Export Company by the Steamer Com- 
pany without the mate’s receipts being tendered to the Steamer 
Company. He also told Mr. Nissim that he had been to the 
steamer agents and they told him that they would not giva bills of 
lading without receiving mate’s receipt, in short, what he had learned 
and that it was in conformity with the usual practice, Later, when 
I asked him about the conversation a week earlier when 
Gulzari Lal had been to him he said that he remembered it 
himself. He said that Gulzari Lal “started by saying, ‘do you 
remember I went to the Steamer Company and do you remember 
that I came to tell you aboutit,” Thatis how it started and 
I finished the sentence for him and said ‘‘so far as I remember, 
you said that they woulj not give bills of lading except against 
mate’s receipt” I then asked him whether that was what he 
remembered of the actual interview in May and he said that it 
was, So far as Mr, Nissim was questioned about what transpired 
when Galztri Lal went to him recently it is not necessary to pursue 
the subject as it would be irrelevant, 


I am somewhat sceptical as to Mr. Nissim’s independent 
recollection and his answers as to how he came to think of the 
matter about a year or two ago are to my mind both unintelligible 
and unconvincing. I do not think that Mr, Nissim’s own recollec- 
tion was ‘as clear as he himself thought. The matter has obvi- 
ously been the subject of discussion of late and a witness may be 
excused if he confuses what he has heard in the course of a 
recent discussion with his recollection of what happened three 
years ago. But nevertheless his evidence as to what he was 
told by Gulzari Lal shortly after the r4th May 1926 is inconsistent 
with the evidence of Mr. Kimura, and does not corroborate the 
case put forward on behalf of the plaintiffs as to oral notice of lien 
and communication of the shipping instructions, Indeed after 
Gulzari Lal, had said that he did not tell Mr. Nissim about the 
oral notice of lien and communication of the shipping instructions 
there was very little left in regard to these particular goods which 
‘Mr. Nissim could corroborate. I cannot conceive that if Gulzari Lal 
had told Mr. Nissim of any thing said by Mr. Kimura as to not 
issuing bills of lading for these particular goods, Galzwi- Lal would 
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‘not at the same time hays mentioned the oral notice and what 
had been done by Mr, Kimura about the shipping instructions. 


It is not difficult, when an interview is admitted, to introduce 
into an account of it a false statement as to something which it is 
important to prove was said. The trick has no novelty, but it is 
not always that the falsity is as patent as it is in this case. In 
my judgment the story told by Gulzari Lal and Fulchand in this 
respect is entirely false and I hold that no notice of lien was given 
on the t4th May nor were the shipping instructions shown to 
Mr, Kimura. 


I now therefore revert to the position shown by the tabular 
statement and the few facts which it discloses. 


On behalf of the plaintiffs Mr. S. N. Banerji has contended 
that by virtue of the clauses quoted the goods were either the 
plaintiffs’ or the plaintiffs had a special property in them and that 
the shipping company committed a breach of the ‘‘ duty imposed 
by the obligation of every individual not to destroy or deal with 
the goods of another.” These contentions appear to me to be 
founded on more than one fallacy for at the time when the bills 
of lading were issued the plaintiffs had not paid for the goods and 
‘thereby obtained possession of the mate’s receipts so as to 
acquire that special property to which they lay claim, though it 
has been faintly suggested that in relation to the Shipping Com- 
pany the Mills were their representatives, Further the Shipping 
Compary had no knowledge that the goods were the plaintiffs’ or 
that the plaintiffs had a special property in them, assuming that 
to have been the case. The Shipping Company had contracted 
with the Export Company to carry the goods and if the Shipping 


Company were prepared to forego the production of the mate’s ` 


receipt, which is an acknowledgment of the receipt of the goods 
on board (Abbott on Shipping 14 Ed. 46 S, so4. Halsbury’s Laws 
of England Vol. 26 p. 151) they were under no obligation to 
enquire as to the reason for such non-production, Nowhere has 


it been decided that a Shipping Company may not issue a bill of 


lading without production of the mate’s receipt and there’ was no 
duty cast upo the Shipping Company in the absence of notice 
to make enquiries of the Export Company as to the goods which 
had been shipped at their instance or whether ay other person 
or persons had any claim to them, 


It is unnecessary inmy] opinion for an authority applicable to 
the facteas I have found them to look beyond Hathesing v. 
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Laing (1) in which the facts in many respects resemble the facts 
of this case. Thatis an authority for the proposition that if the 
Master is satisfied that the goods are on board the vessel and he 
bas no notice that any one but the shipper claims any interest in 
them, he may properly sign bills of lading in favour of the shipper 
of the goods without production of the mate's receipts [Cf. 
Cowasjes v. Thompson (a)]. t 


The learned Advocate-General has argued that the special pro- 
perty claimed by the plaintiffs is a personal right only, which does 
not entitle the plaintiffs to any rights as against third parties, and in 
support of that contention he has cited Benjamin on Sale 6th Ed. 
P. 944: Halsbury’s Laws of England Vol. 25 pp. 245, 246; 
Dodsley v, Varley (3); Donald v. Suckling (4); Sewell v. Bud- 
dick (5) and Howes v. Bail (6). He has also contended that the 
suit being founded upon negligence the plaintifs must first estab- 
lish a duty on the part of the Shipping Company towards the plain- 
tiffs dnd that in the absence of fraud the plaintiffs cannot succeed, 
In support of this contention he has cited LeZicore v. Gould (7): 
Australian Steam Shipping Co. Lid. v. Devitt (8); Low v, Bon- 
verie (9) and Dickson v, Reuter’s Telegram Company (19), 

I have taken time to consider the authorities and though they, 
support the propositions in support of which they were cited, in my 
judgment, in the view which I take of the facts, no such considera- 
tions arise, however, important they might have been had I come to 
a different conclusion on the issue as to the oral notice of lien, in 
which connexion they were referred to, 


In Hathesing v. Laing (1) the learned Vice-Chancellor consi- 
dered the position from various aspects and dwelt upon the difi- 


. culties and questions which might arise if a view different from that 


which he took were to prevail, The learned Vice-Chancellor’s 
observations are most apposite to the case and no authority has 
been cited in support of the proposition that in the circumstances 
stated the goods were the plaintiffs’ or that, as an absolute rule, for 
it must amount to that, the Shipping Company may not issue bills 
of lading without pruductiof of the mate's receipts, On this point 
therefore the plaintiffs’ case must fail, i 


(1) (1873) Le R. 17 Eq. 92, (2° 11845) 5 Moo P. C. 165. 


(3) (1840) 12 A, & E. 632. (4) (186) L. R. 1 Q. B. 613. 
(5) (1884) 10 A. C. 74. (6) (1827) 7 B and Ca 481. 
(7) (1893) 1 Q. Be 491. (8)33 T. L. R. 178. 


(9) (1891) 3 Ch. 82. (x0) (1877) 3 C. P.D, x. 
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Mr, S, N. Banerjee bas based a further contention on Art, Ill, ginal 


3, 7, of the Indian Carriages of Goods by Sea Act, 1925. He sub- 19804 
mits that that to which Art, 3 refers as a bill of lading is really Ramjibas S Serowgee 
a mate’s receipt and therefore his clients were entitled by virtue 
of that Article toa bill of lading and subsequently under Article 
7 to a shipped bill of lading. This cannot in my opinion be the Buckland, Z. 
intended effect of this statute. The plaintiffs were not the shipper, — 
that was the Export Company. The Article does not exclude a 
mate’s receipt in addition to a dill of lading and the circums- 
tance thata bill of lading must be issued to the shipper does not 
exclude the delivery of a mate’s receipt as an acknowledgment 
of receipt of the goods. There is no indication that the usual 
course Of business was intended to be disturbed by the statute in 
this respect and if the argument were sound the practical result 
would be to entitle whoever put the goods on board to a bill of 
lading to the exclusion of the shipper as that term is generally 
understood, Whethera Mate’s Receipt may become a “ Shipped 
Bill of Lading” under Art. 7 is another matter [See Scrutton on 
Charter Parties, r2th Ed. p. 498 note (W)] but that does not affect 
the argument as presented to me, 
The suit will be dismissed as against the Shipping Company and 
as against the Export Company there will be a decree for the 
amount claimed, with costs in each case, including reserved costs, 
‘Against this decision, the plaintiffs appealed, 
Mr. S. N. Banerjee and Dr, S.C, Roy for the Appellants, 
-© Messrs, N, N. Sircar (Advocate-Gencral) and Ib, W, E. Page 
for the Respondents. 


The follo wing judgments were delivered : 

Rankin, C. J.—-The plaintiffs appeal from a decree dismissing Fuly, 32. 
their suit against Nippon Yusen Kaisha for damages laid at a 
Rs, 54000 as being the value of 250 bales of gunnies. The plain- 
tiffs bought from certain mills and resold to the International Export 
Co. by contracts which contained clauses to the effect that payment 
was to be made in cash in exchange for mate’s receipts to be banded 
by the ship’s officer to the seller's represefitative and that so dong as 
such mate’s recejpts whether in sellers’ or buyers’ name were in the 
possession of the sellers the lien of the sellers as unpdid vendors 
should subsist both in such mate’s receipts and the goods they 
represented until payment in full, Their case on appeal is that 
although the Shipping Company well knew of this course of business 
it issued bills of lading to the plaintiffs’ buyers at a time when the ° 
buyers had rot paid for the? goods and were not in possession of 
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the mate’a receipts and that when the plaintiffs demanded that the 
goods be delivered to their order the Shipping Company set up 
title in and delivered to the Bank of Taiwan to whom the Export 
Company had endorsed the bills of lading and refused to recognise 
the plaintiffs’ claim, The case so presented is exactly on all fours 
with the previous case of Mahaliram Ramjidas which was argued 
before us and in which we have just given judgment * but the 
state of the pleadirgs is very different. The learned Judge has 
set out all the facts in a convenient tabular statement incorporated 
in the judgment under appeal, He has found against the plaintiffs 
as regards their allegation that on the rath May 1926 they gave 
express verbal notice of their lien. This finding is in my judgment 
unassailable and indeed it has not been contested before us, The 
learned Judge citing Hathesing v. Laing (1) has refused to hold 
that the Shipping Company were guilty of any wrongful act in issu- 
ing the bills of lading to the Export Company which .was named as 
shipper in the mate’s receipts, For the reasons which I have given 
in the previous case I think that the finding is correct, On this 
basis however he has dismissed the claim against the Shipping 
Company and the question arises whether this finding disposes of 
the case, The plaintiffs gave written notice of lien on the 27h May 
by which time the bills of lading had all been issued though 
Hakata Maru did not sail till the 4th of June. The notice stated 
that the goods were not to be delivered to any person whomsoever 
unless and until the mate’s receipts wer2 surrendered by the 
plaintiffs, On the 28th May the Shipping Company informed. the 
plaintiffs that bills of lading had bzen already issued and referred 
them to the Export Co, On the 29th the plaintiffs’ solicitors claim- 
ed to hold it liable for the price of the goods. On the 31st the 
Shipping Company refused to accept any responsibility and on 
the 8th and roth June further letters were exchanged to the same 
effect, This suit was filed on the rath June claiming that the 
goods were still the plaintiffs’ property, also (alternatively) that the 
plaintiffs had a lien thereon, Alleging that the goods were on the 
high segs, the plaint askedein a somewhat inartificial manner but 
quite clearly for a declaration that the goods belonged to the plain- 
tiffs, for an dnjunction, and alternatively for Rs, 54000 beivg the 
“price” of the goods, It contained an averment that the Export Co, 
obtained the bales by cheating the plaintiffs, Application was. 
made for an interlocutory injunction to restrain the Shipping Com- 


® See 52 C. L. J. 365 -R ep. 
(1) (1873) L, R. 17 Eq. 93. 
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pany from delivering to the cndorsees of the lèxport Company and 
this was successfully resisted by the Shipping Company. Their 
Manager in hia affidavit of 18th June stated’ ‘ This defendant 
Company is bound to hand over the goods at destination to the per- 
son who presents the bills of lading and failure to do so will involve 
this defendant in liabilities which it is not prepared to undertake”, 
It seems to me that notice of Hen and the correspondence 
and events which followed it incontestibly evidence a demand and 
refusal of the goods before action brought, so as to ground a claim 
for conversion of the goods, As an endorsee of a bill of lading 
cannot make a better title to the goods than his endorser had upon 

the principle of purchaser for value without notice, the Shipping 
Company even upon the learned Judge’s finding that its action in 

giving the bills of lading to the Export Company was not wrongful, 

would have no defence to the claim for damages unless it can show that 

the Bank of Taiwan or other endorsee can rest its title upon the provi- 
sions of section 178 of the Indian Contract Act. No such case was 
pleaded and no auch case was proved by the Shipping Company 
though it sought by its written statement ina halting and absurd 
paragraph (para 15) to set up the title of the Bank. The amended 

written statement says that save as stated in para. 8 of its original 
written statement it has no knowledge as to the alleged disposal by 

the Export Company of the bills of lading and makes no admission 
in respect of such allegation, It should however be said that the 
plaint nowhere pleaded the notice of lien or any demand or refusal 
before suit even though it was amended in August 1926. The case 
made was that the issuing of the bills of lading was wrongful and 
entitled the plaintiff to the price of the goods, apparently because 

after the bills of lading had been endorsed, “ the plaintiff firm 
was deprived of the purchase price of the goods namely Rs, 54,000 
which amount or any part thereof they have not been and are not 
able to recover.” The learned Judge. observes in his judgment’ 
“ Meanwhile the steamer had sailed and recourse to the goods 
themselves even if legally justifiable was out of the question.” The 
question which now arises is whether we should hold that the plain- 
tiffs cannot succeed upon the ground ofa demand and refusal of 
the goods between 27th May and r2th June because that case was 
not made by the plaint and whether if we do not take this-view 
we should assent to the request of the Advocate-General on behalf 
of the Shipping Company that there should be a remand. He asks 
us in that event to frame issues definitely raising this case of 
conversion and raising as incidental thereto the question whether 
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the Rank of Taiwan was not entitled to the property in and posses- 
sion af the bales from 4 date prior to the 27th of May. Now I do 
not think that the Shipping Company has very much excuse for not 
dealing with any question under section 173 by its pleadings and 
evidence and I think that as the goods were on the high seas when 
the plaint was filed the plaintiff; haye some little excuse for not 
pleading more.correctly in the original plaint, Para 5 (b) of the 
amended plaint which was drafted after the goods had been deliver- 
ed ta the endarsees of the bills of lading rather indicates bowever 
that in August 1926 the view of the plaintiffs was that the goods 
were lost to them because the bills of lading had been endorsed, 
and upan the whole considering the plaint, the issues framed and 
the yiew taken by the learned Judge at the trial I think that the 
proper course ig to frame an issue upon the question under 
sectian 178 of the Contract Act and ta remand the case for 
a finding on this igsue. I would frdme the issue thus; “ Whether 
the Taiwan Bank or other endorsee of the bills of lading or any of 
them can by virtue of section 178 of the Indian Contract Act 
claim a better title tothe goods as against the plaintiffs than the 
title of the International Export Company”. I see no, need for any 
further issue. I would keep this appeal on our own file, and 
remand the case to the Original Side for a dipding upon this issue 
under O. 41. r. 25 of the Code, 

Ip this case we do not impose terms upon either party as a 
condition of fhe remand, bath sides being in fault as regards their 
pleading. All questions of costs will be dealt with at the final dis- 
posal of the appeal. 

Ç. C. Ghose, J :—] agree, ` 

Lort-Williams, J:—I regret to difer from my learned 
brothers, For the reasons which I have given in Appeal No. 69 of 
1929, Nippon Yusen Kaisha v, Makaliram Ramjidas and another (1) 
I consider that this appeal ought ‘to be allowed, 

The evidence shows that the respandents had full knowledge 
of the terms upon which the guany trade is carried onin the Port 
of Calcutta, and knew or ought ta have known, when they deliver- 
ed bills of lading to the Export Company, without production of 
the mates’ receipts, that there was a very strong probability that. the 
Export Company were not then entitled to the bills, and might 
never become so entitled, 

In these circumstances they were not justified in so doing, and 
ag against the plaintiff's claim they cannot ba allowed to set up a title 

{t) (1930) 52 C. L. J. 365. 
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in a third party which was created if at all as a result of their own 
wrong doing. 

The Court then passei the following order: The order of 
the Court, therefore, is that the appeal will be kept on the file of 
this Court and the case will bs remanded to the Original Side for 
a finding upon the issue “ Whether the Taiwan Bank or the other 
endorsee of the bills of lading or any of them can by virtue of sec- 
tion 178 of the [udian Contract Act claim a better title to the goods 
as against the plaintiffs than the title of the International Export 
Company.” On receipt of the finding final order will be passed in 
the appeal. All questions o! costs will oe dealt with at the final 
disposal of the appeal, 


Leslie and Hinds: Attorneys for the Appellants, 
Orr, Dignam & Co: Attorneys for the Respondents, 
A, T. M. Case remanded, 


PRIVY COUNCIL. 


Present: Lord Tomlin, Lord Thankerton, Lord Russell of Killowoen 
and Sir George Lowndes, 


SURESH CHANDRA MUKHERJEE AND ANOTHER 
De 
SRIJUKTA JYOTIRMOYEE DEBI AND OTHERS. 


[On APPEAL FROM THE HicH COURT oF JuDICATURE AT 
Fort WILLIAM IN BENGAL.] 


Will—Construction of—Death at any time or in the lifetime of the testdtrix. 
Although a reference, in a Will, to death will, prima facie, refer to death 
at any time, keld, on the construction of the particular wording of the Will 
in suit (material portion of which hds been set out in theit Lordship’s judgment) 
that the reference to death there must be taken do be a reference to death in 
the lifetime of the testatrix. i 
Appeal No. “69 of i929 from a decree of the High Court, 
Calcutta, datéd the 23rd February 1927, affirming a decree of 
the Subordinate Judge of Dacca, dated the r3th August 1924. 
The sole question for determination on the present appéal 
was, whéther, on the true construction of the terms of the Will, 
dated thé 3rd October 1913, of one Kripamonee Debi, there was 
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[an intestacy with regard to the residue of the estates devised 
therein, as contended on behalf of the plaintiffs appellants. Both. 
the Courts in India decided against the plaintiffs? contention, 
answering the question in the negative, 

The material passages from the Will are set out in their Lord- 
ships’ judgment, 

Dunne, K, C, and Raikes, A, C, for the Appellant, 

Dube for the Respondents, 

The following authorities were cited at the Bar in the course 
of the argument :— i 

Ex-parie Rogers (1) ; Lee v, Busk (2) ; Jarman on Ivills, Oth edi- 
tion, ~. 676. 

Their Lordships’ judgment was delivered by 


Lord Russell of Killowen :—The principal question for 
determination on this appeal is whether on the true construction 
of a will and in the events which have happened the testatrix died 
infestate in regard to the one-third share of the properties described 
‘in clause 6 of her will, which was given to her niece, Indumayi 
Debi for life. 

The Subordinate Judge at Dacca held that there was no intes- 
tacy, and his decision was affirmed (though on different grounds) 
by the High Court of Judicature at Fort William in Bengal, 

There is no dispute as to the relevant facts. The testatrix, 
Kripamoyi Debi, had no child of her own, but she had three 
nieces, the daughters of her deceased youngest brother, to whom 
she had acted as a mother, She had also step-sons and a step- 
daughter, the children of her husband by another wife. In 
those circumstances she made her will on the grd October 1973, 
Clause 2, so far as relevant, is in the following terms :— 

“My said deceased youngest brother has left three daughters, 
The eldest is Indumayi Debi and her nusband is aliye; she has 
three song and a daughter named Suramasundari Debi, The 
second daughter is named Jyotirmayi Debi; she has lost her 
husband ; she has a son enamed Jalad Chandra Mukhopadhyaya, 
and two daughters named Promodebala and Bibhubala Debi, The, 
third daugkter is named Taritmayi Debi; her husband is alive, 
and a son and a daughter have been born to her, I have brought 
up my said three nieces from their infancy, and I bear great 
affection for them and they too respect and regard me ag their 
mother. It is one of my principal objects to make special provi- 


(1) (1816) 2 Madd. 449, (a) (1332) 2 DeG. M. & G. 819, 
es 
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aions regarding them by this Will, and it is also my desire to entrust P.C. 
the post of the Shebait to them in succession,” | -= 1930, 
we 


© By Clause 3 she made some provision for her stepsons Suresh Chandea.. 
and the sons of deceased stepsons, By Clause 4 she made a Mukherjes: 
disposition of cash, Government notes and book debts, under Srijukta Jyotirmayee 
which benefits were conferred upon her husband, her stepsons Debis, 
her stepdaughter and the daughters of her three nieces. The Lord Russell o 
residue of the specific property covered by this clause remaining cia 
after paying the legacies to the legatees appears to be given to 
the three nieces absolutely with gifts over if “at that time ” any 
of the nieces be dead, ; 
Clauses 5 and 6 run thus :— 
“s, On my death the executrix shall so long as the estate 
left by me will be under the management of the executrix, pay to. 
my husband at the rate of Rs, 6,000 per year in four equal instal-. 
ments, Afterwards from the time when she will, according to the 
provisions of this Will, make over two-thirds of all the immoveable 
properties left by me save and except the properties of Schedules 
(Ka), (Kha), (Ga) and (Gha), to her two-sisters, or to any of her 
sisters and in case any of her sisters being dead, to her sons, the. 
said enjoyers of the properties shall be bound to pay to my hus- 
band the said sum of money in -equal shares, that is to say, the 
enjoyers of each one-third share shall pay a one-third share of the 
said Rs. 6,000, f.¢., rupees 2,000 per year in four equal instalments, 
My husband will get the said allowance so long as he will live, 
On his death none of his heirs shall get the said money, and he. 
shall not be competent to transfer in any way or sell his right to 
get the said money, and the same shall not be liable to be attached 
or sold for his debt. If the enjoyers of the properties fail to pay 
the said amount according to the instalment, then my husband 
will be competent to realize the same from the enjoyers of the 
properties with interest at 8 annas per cent, par month out of the 
properties left by me 
“6, As renee sich of my moveable and immoveable pro- 
perties, claims and arrears of rent, etc, as will remain after exclud- 
ing the immoveable properties of Schedules (Ka), (Kha), (Ga) 
and (Gha), andefter the division in three equal shares, as provided 
herein, of the cash Tahabil, G. P. Notes, and loans’ and paying 
the legacies, and leaving out the amounts to be reserved in the 
hands of the executrix for carrying out the works provided for 
above and which cannot be performed within six months, the per- 
sons named in paragraph 7 will get the properties, described therein, e 
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P. Ce and of the immoveable properties, the right of enjoyment of my 
1930. dwelling-house shall be regulated by .the provisions of paragraph 8, 
siutil Chances The right of enjoyment and ownership of all the remaining 
Mukhetjsé ` moveable properties except the moveable property described in 


siula Hitinoyte paragraph 7, and of all the remaining immoveable properties, 
Debi. except the dwellinz-house, which is to be controlled by the rules 
hordlRpiteli af provided in paragraph 8, shall devolve on the enjoyers of the 
Killan, ptoperties in the following manner, that is to say, each one of my 
nieces will get in life interest an one-third share of all the said 
residué of the moveable and immoveable properties, If at the. 
time of my death avy of my >ieces be dead and her sons, or sons 
or grandsons of a deceased son, be alive, then they will get, in 
absolute right, the share of the said niece according to the rules 
of inheritan¢e of the Hindu Shastras, And in the event of the 
death of any niece without leaving any male heir born of her line, 
such as son, grandson, etc., then her other two sisters, fe. my 
othér two nieces; will-get her share equally, If one of them be 
alive and the other dead then the male heirs of the dead niece 
borh of her line, such as her sons, sons’ sons, etc, will, according 
to the rules of inheritance, get the share which this niece would 
have been entitled to, and in the absence of any such male heir 
the only surviving niece will get the said share; and if she, too, 
be not alive then her male heirs belonging to her line such as 
sons and sons’ sons, etc,, will get the said share. The husband, 
daughtér or daughter's children of any niece shall not get her 
share, 


No other portion of the will appears to their Lordships 
to bë of assistgnca in the solution of the questions discussed 
before them. 


The testatrix died on the 27th April, 1920, Her three nieces 
all survived her, bút the ‘hiece Indumayi Debi died on the 2gth 
August, 1920, Itaving thtee sons, She therefore did not die 
“ without leaving any male heir born of her line.” 

It is the death of Indumayi which has given rise to the present 
difficulty, The béneficial igterest of Indumayi Debi in a third 
sháré tefminated with her death, Is there a gift over of that 
shärë to anyope either expressly or by implication? or does the 
sharé devolve as on dn intestacy? | 

- The Subordinate Juige held in reference to Clause 6 of the 
will, that :— 

“The provision that the two other nieces remaini ng alive on the 
death of her other niece (without any limitation regarding the time 
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of her death) should get her share only in case she dies without 
male descendants, goes clearly to show that if she leaves male 
` descendants they are to get her share?’ 

In other words, he finds an implied gift in favour of the male 
‘descendants of Indumayi, or, as he expresses it later :— 

“On consideration of the context of the Will, I find that the real 
intention of the testatrix was that on the death of any of her three 
nieces who survived her, the share for life left to her out of the resi- 
duary jmmoveable estate was to vest absolutely in her male descen: 
dants according to rules of inheritance under Hindu law.” 

' Adecree was accordingly made upon the footing that no 
intestacy had occurred, 

This decree save in so far as it related to costs, was affirmed 
by the High Court, but as it appears to their Lordships, upon 
different grounds. The Judges in the High Court construed Clause 
5 of the will as containing a gift of the property to the three niece’ 
and their sons, who were to form the whole body of residuary 
legatees, As to Clause 6 their view was thus expressed :— 

“ What effect then should be given ta paragraph 6 of the Will? 
In my judgment, paragraph 6, following paragraph 5, only gives 
directions as to. how the residue should ba possessed by the different 
residuary. legatees, in other words, how the interest should be divid- 
ed between the nieces and their sons, #¢., it says that the nieces 
would only get lifesinterest, and necessarily it follaws that what is 
left would belong to their various descendants acrording ta the limi- 
tation in the Will, And then the provision follows that if any of the 
nieces dies before the testatrix what would happen ta ber share of 
the property. In this view of the construction af the Will there is 
no contradiction between one clause and the other and the entire 
dispositions made under the Will may be recancilad without any 
difficulty.” 

In the opinion of their Lordships it is not possibla ta construe 
Clause 5 as containing any gift of the property covered by Clause 6 
“in favour-of any person, It only in terms refers ta two-thirds of the 

immoveable property covered by Clause, and in relation to the 
property to which it does refer, Clause 5 isin form narrative only. 
The abject of Cause 5 is to provide a life annuity ta the husband 
_ of the testatrix, and it may with sufficient accuracy be. paraphrased 
thus :—‘ So long as the estate is undistributed. my executrix is 
to.pay Rs, 6,000 per year to my husband. After my execufrix has 
(according to Clause 6) handed over two-thirds of tha immọvegble 
property to her two sisters, or to any of her Sisters, and, in case any 
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P; Ce of her sisters being dead, to the dead sisters’ sons, the persons 
1930s enjoying the properties shall be bound to pay Rs, 6,000.” 
„Suresh Chandra Their Lordships are unable to agrée with the reasons given 


„Mukherjee by the High Courte Nor do they feel able to imply any gift in 
Srijukta Jyotimoyes favour of the male descendants of Indumayi Debi. The portion 
f Debi. of Clause 6 of the will which commences’ with the words “ And 
Lord Russell of in the event of the death of any niece without leaving any male 
Killowen. heir,” is the only possible provision in the will under which 
such a gift could be implied in favour of male heirs who 
survived the niece, But even then, the gift could only be implied 
if the death of the niece took place at a time to which the 
clause relates, It becomes necessary, therefore, to consider 
whether the clause relates to death at any time or at some particu-. 

lar time. 

Although a ‘reference to death will, prima facie, refer to death 
at any time, the wording of Clause 6 seems to their Lordships to 
confine that provision to death in the lifetime of the testatrix, Upon 
no other hypothesis does it seem possible to account for the ‘testa- 
trix (after giving the share to the other two nieces, and, in certain 
events, to “the only surviving niece”) then proceeding to dispose 
of the share on the footing that “the only surviving niece” is 
herself dead. Upon the particular wording of this. will their 
Lordships think that this reference to death must be taken to be 
a reference to death in the lifetime of the testatrix.. 

Difficult as it would be be to imply the suggested gift if the 
clause had referred to death at any time, it is in the opinion of. 
their Lordships impossible to make the. implication if the clause 
is confined, as they think it must be, to death in the lifetime of 
the testatrix.. ae 

Their Lordships derive no assistance from any authorities in the 
construction of the very special language employed in this parti- 
cular will, The resulis that the testatrix bas not in the events 
which have -happened made any disposition after the death of 
Indumayi Debi of the share in wbicb, under Clause 6, she had a 
life interest, but has died intestate in respect thereof. The same 
reasoning will apply to the other two shares in which Jyotirmayi 
Debi and Waritmayi Debi the first and third Tespondents took 
similar interests, though their life estates are still . subsisting. 


Their Lordships are of opinion that this appeal should be 

allowed, and that it should be declared that as regards the one- 

e third share of the property in which, under Clause 6 of the will, 
Indumayi Debi bad a life interest and subject to sach life interest, 
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the testatrix died intestate in respect thereof, There should also 
be a similar declaration in the case of the other two shares; 
The costs of all parties of this appeal will-be paid-out of the estate 
of the testatrix, ~ 

The case will be remitted to the High Court in order that the 
necessary variations in the existing order, including and consequent 
upon such declarations, may be made. 

Their Lordships will humbly advise His Majesty accordingly. 

W. W. Box & Co: Solicitors for the Appellants, 

Watkins and Hunter: Solicitors for the Respondents, 


KAUR Appeal allowed, 


Present: Lord Atkin, Lord Russell of Killowen and 
Sir John Wallis. 


THE COMMISSIONER OF INCOME TAX, BOMBAY 
PRESIDENCY 


v, 


THE REMINGTON TYPEWRITER COMPANY 
` (BOMBAY), LIMITED, 


[ON APPEAL FROM THE Hic COURT OF JUDICATURE 
AT Bomsay.] 


Indian Income Tax Act (XT of 1922), sectlons 40, 43, 43 Agent of non-resident 
person —Liability to income tax and super-tax, although not in actual 
. receipt of profiits— Business connection in British India”, 


Any person who comes within the terms of section 43 of the Indian Income 
Tax Act, 1922 is put by that section artificially into the position of agent and 
assessee under section 42, sub-section (1), the word ‘‘ agent”? inthe latter sub- 
section not being confined (as in section 40) toa person who actually® receives 
-the profits and gaing. 


Where, therefore, it is established that the profits or gains accrued or arose 
to a non-resident person ‘“‘ directly or indirectly through or from any business 
‘connection in British India”, and the agent had “any business connection ”? 
with such non-resident person, the agent is liable to assessment to income tax and 
‘super-tax under the provisions of section 42, sub-section (1) in respect of the 
profits made by the non-resident, although such agent was not himself a receipt 
of the profits. ° 
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“Commissioner of Income Tax, Bombay Presidency w. Bombay Trust Corpora- 
ton, Lid. (1), followed. 

Appeal No. 42 of 1929 by the Commissioner of Income Tax, 
Bombay Presidency, from an order of the High Court of Bombay, 
dated the 20th March 1928, which had the effect of setting aside 
an assessment of income tax and super-tax made upon the respon- 
dent company, 

The facts of the case are set out at length in the report of the 
proceedings in the High Court, Z, Z., R, 52 Bom, 726. 

Dunne, K. C. (with R, Hills) for the Appellant: The income 
charged by the assessments accrued to the New York Company from 
a business connection or property in British India within sec- 
tion 42(1) of the Income Tax Act, and was chargeable to income 
tax in the name of the agent of the Company. The respondent 
(Bombay Company) being a person having a business connection 
with the New York Company, was liable to be treated as agent of 
the latter Company under section 43. The latter section is not 
limited by section 40, and the High Court erred in holding that the 
respondent, the Bombay Company, though agents within section 43, 
were not chargeable to income tax on profits comprised in Sec, 42(1) 
unless they are shown to bein receipt of the profits or gains on 
behalf of the New York Company in accordance with the require- 
ments of section go, The High Court held itself bound by its pre- 
vious décision in Commissioner of Income Tax, Bombay v. Bombay 
Trust Corporation, Lid, (2), which was reversed by the Board on 
appeal in Commissioner of Income Tax, Bombay Presidency vw, Bom- 
bay Trust Corporation, Lid, (1). 

Sir Patrick Hastings, K. C. (with J. H. Stamp) for the Respon- 
dents: We submit that, notwithstanding the opinions expressed by 
the High Court to the contrary, the respondent (Bombay Company) 
had no “ business connection ” with the American Company within 
the meaning of section 43, such a connection resulting neither from 
the fact that the American Company holds shares in the Bombay 
‘Company, nor from the fact thatthe Bombay Company is a large 
and régular customer of the American Company nor from both of 
these facts taken together, A “ business connection ”, for purposes 
of section 43, implies at least some permanent or continuous con- 


. Yractual relationship between a non-resident and a resident person, 


In point of fact the Bombay Company is not an agent of the 
American Company, which caries on no business in British India, 


149 (1929) I, L. R. 54 Bom, 216 ; L. R. 57 L A. 49. 
{2) (1928) 1. L, R, 52 Bem. 702. 
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The American Company had no business connection in India with 
the Bombay Company, Even assuming that there was such bysineas 
connection, the profits or gains arising from the sales of the Ameti- 
can Company tothe Bombay Company did not arise or accrue 
through or from any business connection in British India but wholly 
from or through the sales made in New York in the ordinary course 
of the American Company’s business carried on there, We concede 
that since the decision of the Board in Commissioner of Income Tax, 
Bombay Presidency v, Bombay Trust Corporation, Lid. (1), itis na 
longer open to us to contend that the Bombay Company is not an 
agent within the meaning of section 43, merely because it ia not in 
receipt of income on behalf of the New York Company within the 
meaning of section 40. The reasonable construction of section 43 
is that the legal relation of principal and agent must be proved to 
exist before a person can be treated as agent. 

Dunne, K. C, replied, 

Their Lordships judgment was delivered by 

Lord Russell of Killowen:—The dispute in this appeal 
has, by reason of a recent decision ‘of their Lordships’ Board, 
been reduced to small compass, 

A statement of the relevant facts is, however, necessary. 

Assessments, in respect of the two financial years 1924-1945 
and 1925-1926, were made under the Indian Income Tax Act, 
1922, (hereinafter referred to as the Act), upon the Remington 
Type-writer Company (Bombay), Limited, as agent for the Reming- 
ton Typewriter Company of New York. This last-mentioned 
company is a company incorporated in the United States of 
America and carries on the business of manufacturing and selling 
the wellknown Remington typewriting machine, These two 
‘companies may be conveniently referred to as the Bombay Com- 
pany and the American Company respectively, 

The assessments were made in respect of (r) dividends paid 
. by two Indian” Companies, viz, the Remington Typewriter Com- 
pany (India), Limited and the Remington Typewriter Company 
(Madras), Limited, to the American Company in respect of its 
‘share holding in the two Indian Contpanies; (2) dividends paid 
by the Bombaye Company to the American Company in respect 
of its share holding in the Bombay Company; and’ (3) profits 
presumed to have been made by the American Company on the 
sales of its typewriters to the other three companies. 

The Bombay Company was registered under the Indian 
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Companies Acts onthe rgth December, rga1, with a capital of 
600,000 rupzes, divided into 60,000 shares of ro rupees each, its 
principal object being to enter into and carry into effect the 
agreement next mentioned. By an agreement dated the 18th 
January, 1922, the Bombiy Compiny bought from the American 
Company the goodwill of its business in a territory therein defined, 
which included the Bombay Presidency, Central Provinces and 
certain other adjoining portions of India, The consideration 
for the sale was the sum of six lakhs to be paid and satisfied 
by the allotment to the American Company or its nominees 
of 60,oco fully-paid shares in the Bombay Company. The pur- 
chase was duly completed, and the American Company holds all 
the shares of the Bombay Company with the’ exception of three | 
shares, each of which stands in the name of a nominee of the 
American Company. 

As regards the other two Indian Companies the position as 
between them and the American Company is in substance the 


` same, their respective business territories between them covering 


the rest of India, 


The sections of the Act with »which this appaal is principally 
concerned are the sections which constitute Chapter V of the - Act 
dealing with “ Liability in Special Cases”; in particular, sections 
40, 42 and 43. 

` Section 4o deals with the case of a-guardian trustee or agent 

of any person being a minor, lunatic or idiot or residing out ‘of 
British India being in receipt on behalf of such person of any 
income, profits or gains chargeable under the Act, 

Section 42 (1) deals with the case of profits and gains accruing 
or arising’ to a person residing out of Britis h India directly or 
indirectly through or from any business connection or property 
in British India, It provides that such profits and gains shall 
be deemed to be incoms accruing or arising within > British India 
and ‘that they shall be chargeable to income tax in the n name’ of 
the agent of any such person. 

Section 42 (2) deals with the case of certain persons not 
resident in British India carrying on business with persons resident 
in British Igdia, where the course of businass between the two is 
so arranged that the business done by the resident in pursuance 
of bis connection with the non-resident produces to, the resident 
either no profits or less than the ordinary profits which might be 
expected ; and it provides that the profits derived therefrom 


“or which might reasonably be deemed to have been derived 
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therefrom shail be chargeable to income tax in the name of the 
resident, 

Section 43 provides (amongst other things) that any person 
having any business connection with a person residing out of 
British India, upon whom the Income Tax Officer has caused 
a@ notice to be served of his intention of treating him as the agent 
of the non-resident person, shall for all the purposes of the Act, 
be deemed to ba such agent. 

The Bombay Company, under section 66 of the Act, required 
the Commissioner of Income Tax, Bombay, to refer to the High 
Court certain questions of law. The Commissioner accordingly 
drew up a statement’of the case and referred it, with his own 
opinion thereon, to the High Court. 

The questions so referred were in the following terms :— 

Iı. Whether the profits of the Remington Typewriter Company 
of New York upon goods exported to British India are or can be 
held to be chargeable to income tax and super-tax under section 42 
(1) of the Act or otherwise, 

2. Whether super-tax upon dividends received i the 
Remington Typewriter Company of New York from the Remington 
Typewriter Company (Bombay), Limited, the Remington Type- 
writer Company (India), Limited, and the Remington Typewriter 
Company (Madras), Limited, can under section 42 (t) of the Act 
or otherwise be charged against and collected from an agent, 

3. Whether the Remington Typewriter Company (Bombay), 
Limited, is or can be held to be the agent of the Remington 
Typewriter Company of New York under section 43 of the Act. 

o In answer to the reference, the High Court (Marten C. J, and 
Kemp J.) onthe 2oth March, 1928, made the following order :-— 

For the reasons stated in the accompanying judgment, the Court 

gives the following answers to the questions submitted to it, 


Questions I, and 1I].—The Bombay Company, though an Agent of 
the American Company within the meaning of section 43 of the Act, 
cannot be assessed to income-tax or super-tax under section 42 (1) 
of the Act or otherwise in respect ofeany profits made by the 
American Company on the sale of its goods to the Bombay Company, 
‘inasmuch as the Bombay Company was not in receipt an behalf of 
the American Company of the profits in question as is requisite 
under section 40. For similar reasons, the Bombay Company is 
not liable to be assessed to super-tax upon dividends paid to the 
American Company by the Calcutta Company or the Madras Com- 
pany ; nor upoa dividends of its own niaren paid by it to the Ame- 


£39 
P. C. 
1930, 
Nee 


The Commissioner of 
Income Tax, Bombay 
Presidency 


The Remington 
Typewriter Company 
(Bombay), Ltd. 


Lord Russell of. 
Kiliowen. 


t 


140 


P. C. 


1930. 
wore 


The Commissioner of 
Income Tax, Bombay 
Presidency 


ve: 
The Remington. 
Typewriter Company 
(Bombay), Ltd. 
Lord Russell of 
Killowen.. 


—— 


THE CALCUTTA LAW JOURNAL, [Vor LIL 


rican Company, Super-tax upon dividends in the Bombay Com- 
pany can be recovered by deduction by the Principal Officer of the 
Bombay Company under sections 57 and +8 of the Act, 

Question III~Yes, 

From this it appears that the High Court’s view was that the 
Bombay Company, although anagent of the American Company 
within the meaning of Section 43 of the Act, could not be assessed 
in respect of profits or gains accruing or arising to the American 
Company, and covered by the description used in section g2 (1) 
of the Act, unless the Bombay Company had been in receipt there- 


„of on behalf of the American Company, In other words, the High 


Court held that the word “agent” in section'42 (1) was used in 
the same sense as that in which the word “agent” is used in section 
40, Viz., a person who receives the profits and gains, In adopting 
this view, the High Court followed an opinion which they had 
already expressed in a previous reference made to them at the 
requirement of the Bombay Trust Corporation Limited [See Commis- 
sioner of Income Tax, Bombay vw, Bombay Trust Corporation (1), 


In that case a Hong Kong Company had advanced to the Bom- 
bay Trust Corporation, Limited, large sums on deposit at interest. 
The Corporation was assessed as agent of the Hong Kong Com- 
pany in respect of the payments of interest on the sums advanced, 
The High Court, while holding that the interest paid was a profit 
or gain accruing or arising to the Hong Kong Company from a 
business connection in British India within section 42 (1), also held 
that though the Corporation was to be deemed the agent of the 
Hong Kong Company under section 43, it could not be assessed in 
respect ‘of the interest because it had not been in receipt of it ‘As 
required by section 40. : 

This view of section 42 (1) and 43 must now be treated as 
erroneous, An appeal fromthe order of the High Court in the 
last-mentioned case was brought before their Lordships’ Board 
last year, and the appeal wa; allowed upon the ground that any 
person who comes within the terms of section 43 is put by that 
section artificially into the® position of agent and astessee under 
section 42 (1). [Commissioner of Income Tax v, Bombay Trust (2) ] 

That de¢ision of the Board concludes the present appeal if the 
facts of this case establish (a) that the profits or gains in question 
accrued or arose to the American Company “ directly or indirectly 
through or from any business connection . , . in British 

(2) (1928) I. L. R. 52 Bom, 702, 
(2) (3929) L. Re 57 h A. 494 
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India,” and (6) that the Bombay Company had any “business -PC 
connection” with the American Company. 1930. 

Upon this part of the case the affirmative answer given by the +4. Commissioner of 
‘High Court to question III was based upon the view that the oe Tax, Bombay 
necessary business connection existed in the present case, ney 


Although no appeal was lodged by the respondents against that jie Remington 


part of the High Court’s order, their Lordships took the view that (Bombay), Ltd, 
the appellant's appeal raised for consideration the correctness of srg Russell of 
every part of the High Court’s order. The question whether the Killewen. 
nec2ssary business connection existed was accordingly argued l 
before the Board, l 

As a result of that argument thelr Lordships feel, no doubt, that 
the answer given by the High Court to Question IJI was correct. 


The Bombay Company was formed for the express purpose of 
acquiring from the American. Company and carrying on in a 
particular area the American Company’s business of selling the 
American Company’s manufactures, 


Although no contractual obligation exists by which the Bombay 
Company is compelled to purchase any of the manufactures of the 
American Company, the flow of business between the two companies 
is secured by the fact that the ultimate and complete control of the 
Bombay Company is vested in the American Company which owns 

zall its shares, 


It is not a question whether the Bombay Company is in law 
the agent of the American Company, The question is whether the 
facts of the case are such that the Bombay Company can properly 
be deemed to be such agent, under section 43, The answer 
depends upon whether in this case a business connection exists 
within the meaning of that section, For the reasons appearing 
above their Lordships are of opinion that it does, 


For the samie-reasons their Lordships think that a business con- 
nection exists in the present case within the meaning cf section 42 
(1), not only between the Bombay Company and the American 
Company, but also between the Américan Company onethe one 
hand and each p{ the two other Indian Companies on the other 
hand, 


The necessary business connection having thus been established, 
there can in their Lordships’ opinion be no doubt that the profits 
and gains in question accrued or arose to the American Company 
“directly or indirectly through or from a business connection in ° 
British India,” : 
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` For these reasons their Lordships are of opinion that the appeal 
succeeds, and in their Lordships’ view, the correct form of order to 
make in this and similar cases is to amend the order of the High 
Court so as to briag it into conformity with the decision of the 
Board. 

The order of the High Court should bs amended so as to run 
thus :— 

'“The Court gives the following answers to the questions 
submitted to it :— sd 

“Question I.—Yes, uoder section 42 (1) of the Act, 

“Question I1.—Yes, under section 42 (1) of the Act, 

“Question III,—Yes, 

“The Court directs that the Commissioner do recover the 
costs of this Reference and that the costs be taxad by the Taxing 
Master as on the original side scale,” 

The respondents must pay the costs of this appeal, A petition 
by the appellant for the admission of a supplemental record was not 
opened before their Lordships, This will be dismissed with costs to 
be set off against the costs of the appeal, 

Their Lordships will humbly advise His Majesty accordingly, 


Solicitor, India Office: Solicitor for the Appellant, 
Ranger, Burton and Frost: Solicitors for the Respondents, 
KJR. Appeal ailowed. 
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£o% 2 CIVIL REVISION. 


Before Mr. Justice Graham and Mr, Justice D. N, Mitler., 


. 


MESSRS. KAJORA COAL CO, LTD, 


7. : . 
THE SECRETARY. OF STATE FOR INDIA IN COUNCIL 


sy AND ANOTHER*, 


Liability —Comsignor and consignee —Carrier, if can sue consignor for freight ~ 
© Carrier delivering goods to consignee without realising freight. 
T 


The petitioner Company despatched from the Ondal Railway Station of the 


East Indian Raflway nine consignments of coal to the New Eastern Coal Agency ! 


Company Limited under ‘ To pay ° invoices to be delivered to the latter at their 
depot at Sealdah Railway Station. The Railway Administration did not realise 
the freight from the consignee and made over the consignment without realising 
the same. Tho Secrotary of State as the owner of the East Indian Railway Com- 
pany sued the consignee for recovery of the freight, Subsequently the plaint was 
amended and the consignor was impleaded in the suit: 


+ Held, that in the absence of any express contract whereby the consignee alone 


was liable to pay the freight, the consignor was liable: Great Western Rail- 
way Company v. Bagge & Co. (1) followed, 


Per Hitter, F: The contract was contained in the invoices and the intention : 


of the parties must be determined by reference to them. 


Ordinarily primarily the contracting party is liable. It is now fairly settled 
in England that the person who is primarily liable for the frejght is the consignor 
and that the consignee is not liable as such to pay freight since he is not a party 
to the carriage. 


Since the Railway Administration has a right to withhold delivery until the 
freight has been paid, the receipt of the goods by the consignee in such a case 
though it does not of itself create any obligation to pay freight may amount to 
evidence of a new contract distinct from the contract of carriage whereby the 
consignee in consideration of the Railway Company giving up its claim, agrees to 
pay him its freight. But whether this new contract exists or not, is to be deter- 
mined by the circumstances of each particular case, . 

In the present case, no such contract could be inferred forthe conduct of the 
consignee did not lead to the inference that the receipt of the goods was in pure 
suance of the new contract aad not merely ià discharge of his duby to his 
principal. 


e z 
There was nothing in the invoice to say thatthe consignee wab to pay tho 
freight. | 


1 


® Civil Revision No. ‘915 of 1929, against the order of Mr. D. Mukherjee, 
Judge of Small Causes Court at Scaldab, dated the ae March, 1929. 
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Application for Revision under section 25 of the Provincial 
Small Cause Courts Act by Defendant No, 2. 

Suit to realise the freight. 

The material facts were stated above, 

Messrs, Bankim Chandra Mukherjee and Hari Prasanna Muker- 
jee for the Petitioner. 

Mr, C. C. Biswas for the Opposite Party, 

l C. A, V, 
The following judgments were delivered : 


Graham, J :—This Rule was granted at the instance of the 
petitioner, “the Kajora Coal Company, to show cause why a decree 
of the Small Cause Court Judge of Sealdah directing payment.by the 
said Company of asumof Rs, 708-15 with costs to the opposite 
party No, ı the Secretary of State for India, being the amount of 
freight alleged to be due on account of certain consignments of coal, 
should not be set aside. = 

The facts shortly stated are as follows :— 

The Kajora Coal Company was in the habit of sending 
consignments of coal to the New Eastern Coal Agency Ltd., 
at the latter’s Depot No. 20 at Sealdah Railway Station, It was 
not apparently disputed atthe trial that nine such consignments 
were despatched, nor does it seem to have been seriously disputed 
that the freight was not paid, Where the parties joined issue was 
that the petitioner the Kajora Coal Company claimed that the coal 
was despatched under “ To pay ” invoices, and that the freight was 
payable not by that Company but by the consignee, the New 
Eastern Coal Agency, upon delivery to them, It was further claimed 
that, although under the said system the Railway Company was 
bound to realise the freight from the consignee before delivery, the 
Railway Staff through negligence omitted to do so, and that that 
being so, they had no claim to recover the freight from the Kajora 
Coal Company. 


The Railway Company pleaded on the other hand that they 
were entitled to recover the freight from one or bath of the 
defendants, . 

The Jearned Subordinate Judge found the coal was - actually 
delivered to the Agents of the New Eastern Coal Agency at their 
depot at Sealdah without realising the freight, and that it did not 
appear that there was any agreement that the consignee was to pay 
the freight on delivery, He further held that the person primarily 
liable „to pay the freight was the person with whom the cartier 
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Company had contracted, and in that view of the matter 
gave a decree against the consignor the Kajora Coal Company, 

- .On behalf of the petitioner that decision is assailed as being 
erroneous in law, and the argument has been repeated that the 
freight ought to have been realised - from the Eastern Coal Agency 
Company as it was payable on delivery of the coal to them, and that 
the-Railway Company ought not to have parted with the coal until 
its charges had.been paid, This defence however is demolished by 
the finding of fact arrived at by the learned Subordinate Judge to 
the effect that it did not appear that the consignee was to pay on 
delivery, and that that being so the Kajora Coal Company having 
contracted with the plaintiff for the carriage of the coal must be 
held liable to pay the freight, To this it is replied on behalf of the 
petitioner that the learned Subordinate Judge in so finding has gone 
contra to the admission of the Secretary of State in his plaint, and 
in support thereof reference was made to para. § of the plaint, The 
plaint however must be read asa whole, and in paragraph 4 it is 
distinctly stated that the consignors stipulated to pay the freight at 
the time of delivery but did not do so, 

‘It seems to me that the case really turned upon the question 
whether any express contract had been proved whereby the con- 
signee alone was to be liable to pay the freight, and that in the 
absence of any such proof the plaintiff’s suit was bound to succeed. 
This view finds support in the remarks of Lord Coleridge in the case 
of the Great Western Railway Company v. Bagge & Co, (1), and in 
thè commentary in Maclachlan’s Law of Merchant Shipping 

Chapter X page 395. 
l In my opinion the case has been rightly decided, and the 
remarks which were made by Lord Coleridge in the case referred to 
above animadverting upon‘the conduct of the consignors in that 
case in disputing their liability apply with equal force to the peti- 
tioners in this cage, 

The Rule must be discharged with costs—hearing-fee, three gold 
mohurs, 

Mitter, J:—Messrs. Kajora Coal Company Limited despatched 
from the Ondal Railway Station of thé East Indian Railway nine 
consignments @f coal to the New Eastern Coal Agency Company 
Limited under “ To pay” invoices to be delivered tg the latter at 
their depot at Sealdah ‘Railway Station. The Railway administra- 
tion did not realise the freight from the consignee and made over 
the consigaments without realising the same, The Secretary of Siate 
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asthe owner of the East Indian Railway Company brought an 
action against the consignee (defendant No. 1) for recovery of the 
freight.» In parai-4'of the plaint it was distinctly alleged that the 
consignors of defendant r b20ked the consignment of coal from 
Oadal and Jheria stipulating: to pay ‘their freight at Sealdah at the 
time of delivery: and‘that'they did not pay the-freight due from 
them at the time of taking delivery, and that the freight due from 
them was Rs, 779-3-c. Subsequently this plaint was amended and the 
consignor defendant (2) Company were impleaded inthe suit and 
the plaintiff asked for a decree against the two defendants or such of 
them as may be held liable, - ~ - © 


The Sinall Cause Court Judge of Sealdah, in a careful EREN 
decreed the suit in part against’ Defendant (2) Company, that is the 
consignor, and dismissed the suit against defendant No, r. Defen- 
dant No.2 accordingly obtairied the present Rule for revision 
of the decree of the Small Cause Court Judge. 


It has been streauously argued that there is no foundation for 
the liability of defendant No, 2 for ‘the freight as the goods were 
sent under the “ To pay” system and the Railway administration 
should look to the consignee for the freight and indeed should not 
have delivered the gcods to the. consignee before recovering the 
freight, It is argued that the consignor was really acting as the 
‘agent for the consignee and therefore the consignee is liable. 


In the course of the argument I pointed out to the. learned Advo- 
cate for the appellant that as appears from the invoice order the 
contract was with the consignor and prima facie he sey the person 
who was liable, It was said that the words “ To pay ” in the invoice 
suggested oat the freight. was to be paid on delivery by the 

“consignee ”. That is not the contract, It does not say that the 
freight was to ba paid by the consignee. Even assuming, there wag 
such a stipulation the consignee could very well say that he was not 
bound to pay as he never entered into a contract with the plaintiff ; 
and the suit could only be based on contract. It was sought to 
supplement the contract contained in the invoice by certain rules of 
the Railyay | administration te the effect that the freight: wag to be 
paid before delivery apparently byt the consignee, Rut this is not, 
permissible før the contract is contained in the invoices and intention 
of the parties must be determined by reference to them, It may be. 
that under the rules Railway Companies alwaya can and do realise 
freight either when the goods are delivered by them to the com- 
signee or when the goods are delivered to them, If the consignee 
was not fhe contracting party one is in search for an intelligible 
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principle under which the consignee is tobe made liable, The 
learned Advocate has failed to satisfy ús that there is any principle 
‘on which to rest the liability on’the consignee. If the facta of this 
case established that the Railway Company had full knowledge that 
the defendant No. 2 (the petitioner before us) was acting “merély as 
agent for defendant No, 1,’ then liability for the freight ‘would ` be 
fastened on thé latter. Reference may be madè in this connection 
to Dickenson v.‘Zano(1), Ordinarily primarily the ‘contraeting 
party is liable, It is now fairly settled in England that the person 
who is primarily liable for the freight is the consignor and that thé 
consignee is‘not liable‘as such- to pay freight since he i is not a party 
to the contract of carriage, As Lord Blackburn’ put it ia Sewell v; 
Burdick (2) “I do not think either at the trial or on the argument if 
was at all disputed that'at common law the remedy of a ship-owner 
under a bill of lading was by enforcing his lien upon the goods of 
by bringing an action en the contract against any one who, at the 
time when the goods were shipped, was a party to the bill of lading 
either as being on the face of it a contracting party, or being. an 
undisclosed principal of such a party, In either of these cases he 
might be sued as'håving beén from the véry beginning a’ ‘party to 
the contract.” It has been held that since the Railway administra- 
tion has a right to withbold delivery until the freight has been paid 
the receipt of the goods by the consignee in sucha case though it 
does not of itself create any obligation to pay freight may amount to 
_ evidence of.a new contract distinct from the contract of a carriage 
whereby „the consignee in consideration of the, Railway -Company 
giving up his lien, agrees to pay him his}freight, See Brandt v. Liver- 
pool, Brasil-and: Rives Plate Steam: Navigation Co, (3) - Bat: whether 
this new contract exists or not is to be determined by the circum- 
stances of each particular case, Buti in the present cate no such 
contract could: bd inferred for the conduct of: the' consignee does not 
lead to the inference that the receipt of the goods was in pursuance 
of the new contract and not merely -in discharge of, his ‘duty to his 
principal. It is said that such a contract must be inferred as a con- 
cession wás given to defendant No, ı of their hot being requiged | to 
pay freight on delivery: and this amounted, to a new contract so as 
to make’. the defendant No, x liable and ‘to exonerate edefendant 
No, 2 from liability, In Great Western Railway Company v.'.Bagge 
(4), even where the consignor s stated in the contract that the freight 
was to be paid by the consignee the consignor was held liable. It 
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Civit. is true as pointed out by Lord Coleridge in this case that in every 

1929, case it must be a matter of construction of contract, In the case 
Uana “Kajora Coal before us there is nothing in the invoice to say that the “consignee” 
Co., Ltd. was to pay the freight and the learned Advocate had to fall back on 


The Secretary of the rules of the Railway Company to supplement the contract—a 

State foe Andis in course whichis opposed to all canons of construction. Reliance 
Ouncil. P * x 

was placed on Drew v, Bird (1), but this case was not followed in 


Miker: F. 15 Q. B. D. The petitioner in effect says that sue the defendant 
No. 1 with whom you have nota contract but do not sue me with 
whom you have the contract. He cannot be heard to say this. The 
view we take has been taken by Mr. Justice Fazl Ali of Patna High 
Court in Secretary of State v. Ganji (2), where the learned Judge has 
remarked on the paucity of Indian decisions on the point and has 
reached the sama conclusion at which we have arrived after a review 

. of the authorities in the English Courts, 
For these reasons I agree with my learned brother in Mcpatging 
the Rule.. 
A. T. M, Rule discharged, 
(1) (1828) 1 M. & M. 156, (2) (1929) 1. L, R. 8 Pat. 669, 
APPELLATE CIVIL. - i 
Before Mr., Justice Suhrawardy and Mr, Justice Jack, 

Gai KRISHNA LAL SAHA CHOUDHURY AND OTHERS 
1929. v. Í 
ww . 

Fume, 24, 25. RADHIKA MOHAN DAS AND o1HERS.* 

Fuly, 366 


Damages, metasstre of-—Injury to land by trespass—Kxemplary damage. 


In respect of injury done to land by trespass, the measure of damages is the 
depreciation in the selling value of the laud and not the amount required to put 
the pramises in repair. It is onl where no adequate compensation could otherwise 
be given that a decree for restoration should be passed, especially In a case 
where the cest of restoration is much more than the depreciation in the’ value of 
the land. 


® Appeal from Appellate Decree No. 2705 of 1928, against the decree of 
Babu Rashbehari Barman, Officiating Subordinate Judge, qth Court, of Dacca, 
dated the 13th August, 1928, affirming that of Babu Rajendra Kumar Gupta, 
Monsiff, 3rd Court, of Dacca, dated the 19th September, 1997. 


Von, LIIL] HIGH COURT. 


Appeal by the Principal Defendants. 
Suit for damages, etc. 
The material facts appear from the judgment. 


1929. 


~~ 
Krishna Lal ‘Saha 
Choudhury 


Messrs. Gunada Charan Sen and Bhuban Mohan Saha for the Radhika Mohan Das, 


Appellants, 
E¥essrs, Joges Chunder Roy and Probodkh Kumar Das for the 
Respondents, 
C. A. Y, 
The following judgments were delivered : 


Jack, J :—The only point raised in this appeal is as to the 
measure of damages. The defendants by excavating their tank close 
to the boundary between their land and the land of the plaintiffs have 
caused the plaintiffs’ land to subside, The plaintiffs have therefore 
been given a decree directing the defendant to raise the plaintiffs’ 
land to its original levəl and to erect a permanent embankment 
for its future protection and in default to recover Rs. 1,075 as 
costs for doing the work which they are to get done, Also by a 
permanent injunction. the defendants have been restrained from 
causiog any such damage in future, The learned appellate Judge 
is satisfied that normal or ordinary damages will not meet the 
énds of justice and therefore thinks that the trial Court was right 
in giving exemplary damages. Neither of the Courts below have 
given any reason for the decree for exemplary damages. There 
were allegations that the principal defendants wanted to exchanges 
some of their lands for the land which has been damaged 
and on the plaintiffs’ refusal they damaged the plaintiffs’? land 
in this way. But there is no finding that these allegations 
have been proved or that the defendants intentionally damaged 
the land of the plaintiffs so as to entitle the latter to exemplary 
damages, In these circumstances I think that a decree for ordi- 
nary damages would meet the ends of justice and the question is 
what the measure of such damages should be. In Halsbary’s 
Laws of England Vol, 10 p, 627 it is laid down that in respect of 
injury done to land by trespass the measure of damages is the 
depreciation in the selling value of the land and not the amount 
required to put the premises in repair, It is only where no ade- 
quate compensation could otherwise be given chat æ decree for 
testoration should be passed, especially in a case where the cost of 
restoration is much more than the depreciation in the value of the 
land, In this case it has not been found that the plaintiff cannot 
be adequately compensated except by restoration of:the land to 


its former level together with the construction of an embankment, 
ps e 
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and, in the circumstances, I think that the case should go back 
for a finding on this point and unless it is found on definite 
grounds that damages equal to the depreciation in the value of the 
land would not be adequate compensation, damages should be 
limited to the amount of such depreciation, In any case if the 
plaintiffs could be adequately compensated by a money payment 
less than the amount required to restore the land to its original 
condition they should be compensated accordingly, 

It seems probable that the amount of land likély to be affected 
by the tank if left in its present condition iş- ‘small; > 

The case is accordingly remanded to the trial Court for erties 


ing oñ the question of damages and injunction in the light of the 
above remarks, The costs will be in the discretion of the Court 


‘below. BAN a . i 
Suhrawardy, J: Lagree. í 7 
‘A, T. M, i w i Case remanded, 


i Yoe -. . 


e pi ett 
H ‘ 


Before Mr. justice B, B. Ghose and Afr, Josie. N, R, Bose. 
DURGA PROSAD DAS © 


Rout ; i V, 


” KEDAR NATH NAYEK AND ANOTHER, 


Limitation— Decree, amendment of—Application for execution of amended 
decree—Amendment, nature of —Limitation Act oE of 1908), Sch I Art. 
182 para 4 and Explanation I. | 


_ Where the Legislature has provided that the time from which period of limita- 
tion for execution ofa decree should begia to run where a decree has been 
amended, is the date of amendment, it is not for the Court of execution to 
enquire whether the amendment was properly made, whether the original decree 
was capable of execution or whether for any other‘ reason the Court was wrong 
in making the order for amendment of the decree, The executing Court has 
only to see whether the decree has been amended in order to decide whether the 
application for execution was barred by limitation or not. 

An application for execution was made, on the yth May%927 against all the 
judgment. debtors and in which the name of the deceased judgment-debtor No. 


, “Appeal from Appellate Order No, 430 of 1928, against the order of T. B, 
Jameson Esq,, District Judge of Midnapore, dated the ‘and June, 1928, confirming 
that of Babu Nishikanta Guha, Subordinate Judge, 3rd Court, of Midnapore, 
dated the 7th November, 1937. ` 


x Sy O ae ` 
e 
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4 was also mentioned, On the 28th July 1927 by an exparte application made by 
the decree-holder, the legal representative of the judgment-debtor No, 4 was 
substituted. The final decree on mortgage was passed on the 8th May, 1924, 
The decree-holder made an application for amendment of the decree on the 
17th December, 1926, A further application was made on the 10th May, 1937 for 
certain other amendments of the decree, An order was made by the Court on 
the 6th June, 1927 amending the decree in certain particdlars, That Court, how- 
ever, refused to amend the decree by striking out the name of the judgment- 
debtor No. 4 who was dead at the time and in place of that name to put in the 
name of the appellant as his legal representative. This was made on the objec- 
tion of the appellant who appeared in support of his objection, Execution was 
asked for of the amended decree in continuation of the application presented 
on the 7th May, 1927: 
Held, that the application for execution on the 7th May, 1927, was effective 
and was within time against the heir of the deceased judgment-debtor No. 4. 
That the starting point of limitation was the date of the zmendment of the 

decree which was the 6th June, 1927, under paragraph 4 of the grd column of 
Article 182 Schedule I of the Limitation Act and hence the exzcution was not 
barred. 

Appeal by the Judgment-debtor, 

Application for execution of decree. 

The material facts appear from the judgment. 

- Mr, Gopendra Nath Das for the Appellant, 


Messrs, Panchanan Ghose and Pulin Behary Das for the Res- 
pondents, 


The following judgMenta were delivered ; 


o 

B. B. Ghose, J.—This is an appeal by the legal representative 
of the judgment-debtor No. 4 against the order of the District Judge 
of Midnapore affirming the decision of the Subordinate Judge 
allowing the execution of the decree in favour of the respondents, 
A final decree on a mortgage was made on the 8th of May 1924, The 
original judgment-debtor No. 4 died on the 18th of August 1924. 
An application for execution was made on the 7th May 1927 against 
all the judgment-debtors and in which the name of the 
deceased judgment-debtor No, 4 was also’ mentioned. 
On the 28th of July 1927 by an exparte application made by 
the decree-holder the present appellant was substituted in the 
place of the deceased judgment-debtor No. 4, ‘Previous to 
that, the decree-holder made an application for amendment 
of the decree on the 17th December 1926, A further applica. 
tion was made on the roth May 1927 for certain other amendments 
-of the decree. An order was made by the Court onthe 6th June 
1927 amending the decree in certain „particulars, Tha Court 
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however, refused to amend the decree by striking out the name of 
the judgment-debtor No. 4 who was dead at the time and in place of 
that name to put in the name of the appellant as “his legal represen- 
tative. This was made on the objection of the present appellant 
who appeared in support of his objection, Both the Courts below 
have held that the decree as originally made was incapable of 
execution and the application for execution now made was not 
barred, It is necessary to mention that the execution was asked for 
of the amended decree in continuation of the application presented 
in Court on the 7th May 1927. It has been argued on behalf of the 
appellant that the application for execution vf the decree should be 
held to be barred as against the present appellant, It is urged that 
when the present appellant was substituted in place of his deceased 
predecessor by the order of the 28th of July 1927, more than three 
years had elapsed from the date of the decree and therefore the 
execution as against him was barred, It is contended on the other 
side that the period of limitation should commence from the date of 
the amendment of the decree under paragraph 4 of the third 
column of Article 182 of the Limitation Act, where it is provided 
that the date of amendment of the decree isthe time from which 
period of limitation begins to run. It is contended on behalf of 


-7 the respondents that the application for execution was quite within 


time having been made on the 7th May 1927 and refererce is made 
to the last portion of the Proviso to the Explanation I of Article 182 
of the Limitation Act, where it has been provided that “ where the 
decree or order has been passed jointly against more persons than 
one, the application if made against any one or more of them or 
againet his or their representatives, shall take effect against them 
all,” Itis contended that the application having been made in 
proper form against the surviving judgment-debtors the application 
against the heir of the deceased judgment-debtor was effective as if 
made against them all, i 


With regard to the first point that limitation should -begin to 
run from the date of the amendment itis argued by the learned 
Advocate for the appellant that the amendment must be a proper 
amendment ; and further it is argued that the ameffdment should ` 
be also a necessary amendment, that is to say that the original 
decree must be such as to be incapable of execution. Itis argued 
that the present decree as drawn up on the 8th May 1924 was one 
capable of execution and the amendment only made certain altera- 
tions.as regards the interest and so forth, If the decree was capable 
of éxeciftion the period of imitation should not be allowed to run 
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from the date of the amendment. In support of this contention 
an unreported case was cited before us, With great respect Iam 
unable to accept the proposition of law laid down in that case, 
Where legislature has provided that the time from which period of 
limitation for execution of a decreas shoull begin torun where a 
decree has been amended, is the date of amendment, itis not for 
the Court of execution to enquire whether the amendment was 
properly made, whether the original decree was capable of execue 
tion or whether for any other reason the Court was wrong in 
making the order for amendment of the decree. The executing 
Court does not sit as a Court of appeal over the Court which 
has made the decree or which has made the amendment ; 
but it has only to see whether the decree has been amended in 
order to decide whether the application for execution was barred 
by limitation or not. To introduce other considerations as 
regards the corrcctness or propriety of the amendment made 
would be to usurp the functions of the Court of appeal to 
which the judgment-debtor might have brought the matter of amend» 
ment when the Court made the amendment, In my judgment, 
therefore, the only point which we have to see in deciding the quese 
‘tion of limitation is what should be considered the starting point 
of limitation under paragraph 4 of the third column of Article 
182 of the Limitation Act, We must take it that the starting point 
is the date of amendment of the decree which wasin this case the 
6th of June 1927. 

I was somewhat pressed by the other point urged on behalf of 
the appellant that the amendment was made in the absence of the 
present appellant, or in other words, that the deceased defendant 
could not be served with notice of the amendment and the appel- 
lant his legal representative was not brought on the record for 
the purpose of amendment and therefore the order of amendment 
should be considered to be invalid, But it seems that 
notice was served upon the present appellant as the legal 
representative of the deceased judgment-debtors and on his 
objection his name was not putin the place of his deceased prede- 
cessor, As a matter of fact the amendment was made in his presence 
and the learned Judge did not substitute the name of tthe appell- 
ant in the place of his deceased ancestor, probably because 
he thought that the name of the judgment-debtor, as drawn up in 


the original decree should appear in the final decree. Moreover. 


on account of the Proviso to the explanation cited above the applica- 
tion for execution on the 7th May 1927 was effective and was within’ 
J *3 ‘ 
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.time as against the heir of the deceased judgment-debtor. On 
these grounds this appeal must stand dismissed with costs, hearing 
_ fee, being assessed at five gold mohurs, 


N. K. Bose, J: 
A, T., M, 


I agree, 
Appeal dismissed, 


FULL BENCH. 


l Before Sir George Claus Rankin, Knight, Chief Justice, Mr. Justice 
C, C. Ghose, Mr. Justice M, N. Mukerji, Mr, Justice 
S.C. Mailik and Mr, Justice Guka, 


UMAR ALI AND ANOTHER 
V. 
-> ASMAT ALI AND OTHERS,* 


Limitation— Limitation Act (1X of 1908), Sch. I, Art. 132—Suit by ce-mortgagor, 
whe paid off the mortgage debt, for contribution--Co-morigager paying off 
-mortgage, has a charge on the skare of his co-mortgagor—Contribution— 
Transfer of Property Act (IV of 1832), Sec. g5—Act, construction of— One of 
Several mortgagors’—° The expenses properly incurred ’—Transfer of Pre- 
perty Act, Sec. 100—* Transaction does not amount toa morigage’—Trans- 
fer of Property Act, Sec. 8a—Subrogation, an extrinsic principle—Subrogation 
is for benefit of party -Indian Contract Act (IX of £872), Sec. 69—Liability 
imposed upon land—Mortgage, if implies covenant to repay. 


In a mortgage ruit the respondents, co-mortgagors, piid off the mortgage 
debt, (which was executed in 1993) which was due by them and other mortgagors, 
on the 13th March, 1923, undera compromise decree. On the gth May, 1926, 
they, the respondents, brought the present suit for contribution from the different 
defendants (mortgagors and purchasers of equity of redemption) in proportion to 
their shares. Tho plaintiffs claimed that as against the defendants whose pro: 

: perty was liable under the orlginal mortgage they had a charge on the property of 
each for the amount due to them from that defendant for contribution ; 


Helds that the suit was not bdtred, as it was brought within 12 years from the 
date of payment of the mortgage debt, under Sch. L Art. 133 of the Limitation 
Act, ° 


* Full Bench Reference No. I of 1930 in Appeal from Appellate Order 
No. 611 of 1929, against the decres of Babu Basanta Kumar Pal, Additfonal 
Subordinate Judge of Backerganj, dated the roth August, 1929, reversing that of 
Babu Khirodeswar Banerji, Munsiff, 2nd Court, Bhola, dated the agth February, 
31928 and remanding tho cags to the Coyrt of first instance. 

: r i 
e 
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Srimati Raj Kumari Devi v. Mukunda Lal Bandopadhya (i) on this point, 
overruled, 


That section 95 of the Transfer of Property Act was-intended by the Legis- 
lature as a statement of the law applicable to such a case asthe present and 
prima facie it was the duty of the Court to interpret and apply the section asa 
gomplete and independent statement of the law. 


Section g5 of the Transfer of Property Act is intended to declare the right 
against the mortgaged property which a co-mortgagor ‘acquires by redemption. 
The section confers a charge which carries with it the right to bring the property 
to sale by process of law. 


The right given by section 95 isthat in which immoveable property of one 


person fs by operation of law made security for the payment of money 
to another. 


Section 95 has a general application to mortgages of all kinds, The word 
* expenses’ covers the mortgage debt, 


The phrase “ one of several mortgagors ” in section 95 means one of several 
` persons interested in the equity of redemption, 


The object of the Legislature was to givetoa co-mortgagor independently of 
the nature of his mortgage a charge on a share of a co-mortgagor for the propor- 
tion of the share of the mortgage debt paid by him to redeem the property, 
Bhagwan v. Har Dei (2) referred to, 


The clause ‘‘ And the transaction does not amount toa mortgage” in sece 


tion 100 of the Transfer of Property Act, has reference only to a security created 
by act of the parties. 


A co-mortgagor’s right to contribution before the amendment of Transfer of 
Property Act in 1929, was given in express terms by section 82. 


Matters which are dealt with by the Act shall be determined according to the 
true construction of the words used by the Legislature, 


The charge given by section 95 of the Transfer of Property Act seems to be 
something new or something different from the right given to a puisne mortgagee 
by section 74 of the Act. 


Perrianna Servaigaran v. Marudainayagam Pillai (3) dissented from. 


As section 82 of the Transfer of Property Act prescribes the condition in which 
contribution is payable itis not proper to introduce any extrinsic principle to 
modify the statutory provisions: Ganesh? Lal v., Thakur Charan Singh (4) 
followed. 


On the face of section 82 subrogation appelrs to be an extrinsic principle. 
Section 82 makes the share depend upon the value of each property, and the pri- 
mary liability is imposed by the section itself and is imposed dirtctly upon the 
properties, The right to a personal judgment follows under section 69 of the 
Indian Contract Act, which imposes personal liability to indemnify not only 
where the debt discharged was a personal liability of the defendant but also in 


(1) (1920) 25 C. W. N. 283. (2) (1903) I. L, R. 26 All. 237 (231), 
(3) (1899) E. L, R. 22 Mad. 332 (335) (4) (1930) L L, R. 52 All. 358(362), 
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cases in which he is indi rectly liable as when the liability is imposed upon land 
held by him. 

Moihooranatk v. Kristokumar (1) followed. 

The principle of subrogation may be applied forthe benefit but cannot be 
applied to the disadvantage of the party. 

Under English law a mortgage implies a covenant to repay; this is by no ; 
mean s generally true In India. 

Appeal by the Defendants, Nos. 1 & 2. 

Suit for contribution. 


The Munsiff dismissed the claim holding.on the authority of 
Srimati Raj Kumari Devi v, Mukunda Lal Bandopadhya (2), that 
the position of a co-mortgagor redeeming a mortgage was that of an 
assignee of the original sccurity ard that the period of limitation in 
such a case was 12 years under Sch, I. Art. 132 of tha Limitation 
Act and time ran from the due date in the original mortgage bond, 
which in the present case was long past; so that the suit was _ 
barred. On appeal, the Subordinate Judge held that the suit was not 
barred and remanded the case for trial on the merits, The appell- 
ate Court declined to follow the decision in Srimati Raj Kumari 
Devi v, Mukunda Lal Bandofadhya (2), The defendants appealed 
to High Court against this order of remand, The Division Bench 
(Mukerji and Mitter JJ.) being doubtful as to the correctness of 
thé decision in Srimati Raj Kumari Devi v, Mukunda Lai Bando- 
padhya (2) referred the case to the Full Bench by the following 


Order of reference, 


One Abdul Rahaman mortgaged 3 plots of land to one 
Golamali on the gth Chaitra 1310 B.S. On the sth Baisakh 
1313 B.S. Abdul Rahaman sold two of these plots to the 
defendant No. 1 on the latter undertaking to pay off the mortgage 
as consideration for his purchase, The mortgage, however, was 
not paid off, Abdul Rahaman then died leaving as his heirs the 
defendants Nos. 2 to y, and one Abdul Hashim the predecessor of 
the defendants Nos, 8 to ro. On tbe 2oth Chaitra 1325 B.S, the 
plaintiff purchased the share of the defendants Nos.2to § and of 
Abdul Hashim in the third plot of land mortgaged’ by Abdul 
Rahaman to Golam Ali, Later on the pro forma defendant No, rr 
purchased the mortgage bond from Golam Ali's heirs, Golam Ali 
having died in the meantime, and in 1921 instituted a suit upon 
the mortgage against the plaintiff and the defendants Nos, 2 to7 
for recovery of the money due thereon, This suit ended ina 


-{1) (0878) I, L. R.-4 Calc, 359. (2) (1920) 25 C, W. N. 283°} 
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Compromise decree on the r4th November, 1922 and under the 
terms thereof the plaintiff paid off the mortgage debt by payment 
of a sum of Rs, 225 on the 13th March, 1923. On the oth May, 
1926, the plaintiff instituted the present suit for recovery of 
Rs. 300 made up of Rs, 225 which he had paid and Rs. 75 as 
interest thereon by way of contribution from the different defen- 
dants, the claims as against them severally and in proportion to 
their shares being set outin a schedule appended to the plaint. 
He alleged that he had a charge on the properties he had redeemed 
as aforesaid and he prayed for realization of the amounts of his 
claim by enforcement of the charge. 

The Munsif dismissed the claim holding on the authority of the 
decision in Srimati Raj Kumari v. Mukunda Lal Bundopadhya, 
(1) that the position of a co-mortgagor redeeming a mortgage is that 
of an assignee of the original security, and that the period of limita- 
tion in such a suit is the same as that within which the original 
mortgagee could hava brought his suit on the mortgage, He 
held that Article 132 of Schedule I of the Limitation Act applied 

. and'as the plaintiff had not brought the suit within 12 years from 
the due date in the original mortgage bond the suit was barred, 

_ + The Subordinate Judge on appeal by the plaintiff holding that 
the claim was not barred, has set aside the decree of the trial Court 
and remanded the suit for trial of the remaining issues which had 
not yet been decided by it. In doing so he has declined to follow 
the decision in Srimati Raj Kumari v, Mukunda Lal Bondopadh- 
ya (1) and has preferred to follow two other decisions, one of the 
Madras High Court in Parvati Ammal v, Venkatarama (2) and the 
other of the Allahabad High Court in Asis Ahmad Khan v, Chhote 
La? (3). We may observe in passing that we do dot approve of his 
action in this respect for such a course was not open to bimasa 
Court subordinate to this Court. The defendants have then 
preferred this appeal, 

We would have been bound to reverse the Subordinate Judge's 
decision and restore that of the Munsif, were it not for the reason 
that we ourselves cannot see our way to agree in the proposition of 
law enunciated imthe case of Srimati Raj Kumari v, Mukunda 
Lai Bandopadhya (1), We proceed to give our reasons below. 

We may observe at the outset that the learned Judges who deci- 
ded Srimati Raj Kumari’s case (1) were fully aware of the hard- 
ship that the view of the law propounded therein would entail ; for 


(1) (1920) 25 C. wW. N, 283. i: (2) (1924) 47 M.L.J.316. œ 
(3) (1928) 1, L. R. 50 All. 569 3 109 I. C. 38, 
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in the judgment of Chatterjoa, J., it was said—‘“It may, in some 
cases, be hard upon the mortgagor redeeming a mortgage and seek- 
ing contribution against his co-mortgagor, if the suit is to be 
brought within the period within which the mortgagee could have 
brought a suit to enforce his mortgage. The mortgagee on the 
last day of the period of limitation, and in any case the payment of 
the mortgage decree may have to be made ata time when the 
period, within which the suit on the mortgage could have been 


` brought, had already expired. But if a contrary view were adopted 


it would be equally hard in cases coming under Article 148 of the 
Limitation Act, where the period of redemption by the co-mort- 
gagor would be cut down to 12 years from the date of the payment, 
instead of 60 years from the date when the original mortgage 
money became due,” The hardship of acontrary view pointed out 
above is no longer patent ia view. of the recent Full Bench decision 
of this Court in the case of Sayamali Moila v. Anisuddin Moila (a) 
which has laid down that whenever a suit for redemption is brought 
by a person entitled to redeem against a mortgagee ‘Article 148 of 
the Limitation Act applies to it and no other Article, The hard- 
ship therefore will now be all one way. But we do not mean fo - 
suggest that because a. particular view of the law may result in 
hardship in some cases, that is a reason why that view, if correct, 
should be rejected. But we desire to say, with the utmost deference, 
that we do not agree in the reasoning on which that view rests, 
Chatterjea, J., in his decision in Srimati Raj Kumari’s case (a) 
had deduced his conclusion,- broadly speaking, from three, 
propositions of law. One of these propositions is that a puisne 
mortgagee who satisfies a prior mortgage is subrogated to the 
position of the prior mortgagee; he may treat himself as 
buying the earlier charge and stand in the the same position 
ashis vendor, and in order to enforce his rights acquired 
under section 74 of the Transfer of Property Act, he has the 
same period of limitation as the mortgagee whom he has redeem: 
ed, and that Article 148 of Schedule I of the Limitation Act 
would apply to the case,* The second proposition is that co- 
mortgagor who redeems the entire mortgage stagds inthe shoes 
of the mortgagee he redeems, in respect of such portion of the 
redeemed property as belongs to the other mortgagors, who 
again have the right to redeem such portion from the co- 
mortgagor, and that a suit for that purpose would be 


(1) (1929) 50 Ç- L. J. 152 333 C, W. N. 1067, 
(2) (1929) 25 C. W. N. 283. 
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in the nature of a suit for ‘redemption against a mortgagee 
and would be governed by the same Article of the Limitation Act. 
The third proposition is that a co-mortgagor discharging the 
entire mortgage debt of another mortgagor takes priority over 
all subsequent mortgages which may have been created by the 
latter, just in the same way as a puisne mortgagee would 
acquire priority over all intermediate puisne mortgagees on 
paying off the prior mortgage. From these three propositions 
the learned Judge deduced the proposition that the position of 
a co-mortgagor redeeming a mortgage is that of am assignee of 
the original security and that the period of limitation. within 
which he may.enforce his charge is the same within which 
the original mortgagee could have brought bis suit on the mortgage, 
had he rot been redeemed. - 

Now, equity applies in favour, of.. a Pieni co-mortgagor a 
fiction tbat he is an assignee of the' mortgagee, although he takes 
no Formal assignment from the latter. By the application of this 
fiction the co-mortgigor is subrogated to the rights of the redeemed 
mortgagee, but the fiction is to be applied for his benefit and not to 


Kis disativantage, Thus it has been observed in the case of 
Digambar Das v, Harendra Narain (1); “It is only by a fiction of 


law that the mortgagor who redeems the security is substituted in 
the place of the original creditor, and although it is sometimes said 
that the substitute is put in all respects in the place of the party 
to whose rights he is subrogated, even a superficial consideration 
will show that the statement is too broad and requires qualification,” 
In the last-mentioned case, it is true, no question of limitation was 
decided ; but the observations are important as suggesting thatthe 


. fiction is by no maan3, too perfect. In any event, the fictidn need 


not be carried to the extreme length of depriving the redeeming 
co-mortgagor the rights which the law expressly confers on him, 
Their Lordships of the Judicial Committee have in the case of 
Ahmad Wali Bhkin v, Shanshul Jakan Begum (2), observed that 
though Section 95 ofthe Transfer of Propsrty Act might be so 
strictly construed as to limit its operation fo mortgages under which 
possession passes, and, therefore, on redemption property repasses, 
it would be mor@reasonable to construe the section distributively 
so as to maks the condition of obtaining posszssion apply only to 
the cass in which its fulfilment is from thə nature of the mortgage 
possible, and in other cases to maka the cùarge follow upon redemp- 


(1) (1910) Ir C. L. J. 225 (232) 5 14 Cy W. N. 6176 
(2) (1906) I. L: R. 23 All,g8a3 L. R. 33 I. A. 8h, ° 
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tion. The section therefore must be read as applying toa simple 
mortgage of the kind we are dealing with. This decision also 
removes the doubt which atone time existed as to whether the 
word “ expenses ” in the section would include the mortgage debt. 
On this section therefore the redeeming co-mortgagor acquires a 
charge. The principles of contribution are dealt with in Section 82 
of the Act, Taking these two sections together it seems to us clear 
beyond doubt that the redeeming co-mortgagor acquires a statutory 
charge which he is entitled to enforce in a suit for contribution, We 
are therefore of opinion that apart from such equitable rights as he 


acquires on the doctrine of subrogation in so far as it may apply to 
` his benefit, a charge in his favour arises under the law itself. That 


charge comes within the defioition of a “ charge ” as given in Sec- 
tion roo of the Act, For its enforc:mant Article 132 of S:hedule I 
of the Limitation Act applies and’ we can see no escape from the 
conclusion that the redeeming co-mortgagor may enforce it within 


12 years from the date of his making the payment. S r AG 


There are cases of other Courts in which Srimati Raj Kunarti. : 
case (1) has been expressly dissented from, Two of themi have;been*: 
referred to in the judgment of the Subordinate fudge, as. alřeaĝy 4 
mentioned, viz, the decision of the Madras High Court in Pisoati* 
Ammal v, Venkatarama (2) as explained in a later decision of ‘the 
same Court and of the same Judge in Mannillapalli Kotappa v. Ra- 
ghavayya (3), and the decision of the Allahabad High Court in 
Asis Ahmad Khan vw, Chhote Lal (4), One other case may -be 
mentioned : Rameshwar v. Bani Madho (5). Inciting these cases 
we do not wish to be understood as endorsing all that has been said 
in them, though our reference proceeds on lines very similar to 
those on which the decision in Asis Akmad Khan vy. Chhote 
Lal (4) rests, 

In making the reference we are not unmindful of the dccision of 
their Lordships of the Judicial Committee in the case of Syed 
Mahomed Ibrahim v, Ambica Prosad Singh (6), There, however, 
the first mortgagee was paid off by a puisne mortgagee and -it was 
held that the puisne mortgagee who was subrogated to the rights of 
the first mprtgagee could enforce his charge within twelve years 
from the due date of payment of the firat mortgage or from the date 
of the expiry of the time of the usufructuary mortgage which was 
- (2) (1980) 25 C. W. N. 283. (2) (1924) 47 M. L, J. 316. 

(3) (1926) 1. L, R. 50 Mad. 628 @) (1988) I. L. R. t 50 All. 569. 


(5) (1927) 105 1, C. 302. 
(6f (1912) L. R. 39 I. A683 Í, L, R. "39 Calc, 527 5 t5 C. L. J. 4i 
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the nature of the security in that case andas the suit was not 
brought within that time their Lordships held the suit barred, 
Under Section 74 of the Transfer of Property Act the subsequent 
mortgagee paying off an earlier mortgage would get the same reme- 
“dies as the earlier mortgagee had on enforcing his mortgage. In 
the case Digambar Das y. Harendra Narain (1) Mookerjee, J, 
speaks of several mortgagors paying off an encumbrance ag having 
the remedies of the creditor and this has led to the view that the 
co-mortgagor can have no higber rights than the mortgagee who 
was paid up and that also for the purposes of limitation, although 
in that case no question of limitation arose. Section 95 which 


applies to the present case creates å charge in favour of the co~ 


morigagors paying cff the mortgige as against the other co-mortga- 
gors’ share and in such a case time in our opinion should begin to 
run from the date of payment of ‘the “mortgage for enforcing the 
_cha BIE, „the Article applicable being Article 132 of the Act. 
Forth ‘the reasons we have given we'feel we must differ from the 
Zuggdaiğn of the Division Bench (Chatterjea and Panton, . JJ.) in 
a. Simat: “Raj. Kumari’s case (2) ia so farit has held in that case 
ay a Pedi by a redeeming co-mortgagor for contribution instituted 
ki “beyond the period within which the original mortgagee could 
institute his suit on the mortgage, had it not been redeemed, is 
barred. We refer the appeal before us under Rule III of Chapter 
V of the High Court Appellate Side Rules to a Full Bench for final 
decision, 

Mr, Probodh Chandra Kar for the Appellants submitted that 
the plaintiff by paying the entire morgage debt had been subrogat- 
ed in the place of the original mortgagee Golamali and he should 
be treated as an assignee of the original mortgage security stepping 
into the shoes of the mortgagee with all his rights and the period 
of limitation for enforcing his rights would begin from the due date 
of the mortgage. 

Subrogation is not to be found in the Transfer of Property Act 
but this principle is being used in India for a long’time in mortgage 
transactions. Subrogation is that change in thé legal statug which 
puts another person in place of the creditor and which makes the 
right cf the mortgagee pass to the person who is substituted for him, 
In popular sense it means substitution, In India a person who dis- 

` charges the debt coes so for his own protection and under grave 
necessity although he is not personally bound to do so, The principle 


x 


(1) (1910) 11 C. L. J. 226 5 t4 C. W. N. 617.: 
(2) (1920) 25 C, W. N. 283. i ‘ 
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of subrogation has been fully explained and discussed in the deci- 
sions in Sur jiram Marwari y. Burhamdeo Persad (x) ; Gurdeo Singh 
v, Chandrikah Singh (2); Digambir Das vy. Harendra Narain 
Panday (3). 

The plaintiff here is subrogated in the place of the original 
mortgagee or in other words he is substituted in his place 
and has all the rights and liabilities which the mortgagee 
had, that is; he gets the existing charge. The charge is there, 
it is existing, he only acquires it and never gets a fresh 
charge. All that he acquires is a right to enforce the charge 
‘and to a cession in his favour of the securities held by 


. ‘the’prior mortgagee. It is one thing to say that a person acquires 


a charge on the property and it is quite another thing to say that he 
acquires the rights and power-of a mortgagce—one of which is to 
enforce the charge already existing subject to the law of limitation, 
Refers to Dr. Ghosh on Mortgage, Vol. I, ath Edition, pages 348-349; 
370 37%, 372, iand Srimati “Raj Kumari Devi v, Mukundalal 
Bandopadhyay (4); Ashfaq Ahmad v, Wasir Ali (5); Nura. Bibi y. 
Jagat Narain (6); Har Prasıd v, Raghunandan Prasad (7);.Siba: - 
nand Misra v. Jagmohan Lall (8); Mahomed Ibrahim Hossain 
Khan v. Ambika Pershad Singh (9); Baijnath Singh v. Mahomed 
Lbrahim Hossein (10); Pancham Singh v. Ali Ahmad (tr); 
Perianna v, Marudainayagam (12); Asansab Ravutkan v, Vamana 
Rau (13) Nainapps Chetti v. Chidambaram Chetti (14), 
Syamalarayuds v, Subbarayude (15); Digambar v, Haren 
dra (16): Chama Swami v. Padala Anandu (17). If it is agreed that 
the plaintiff is subrogated in the place of the original mortgagee, it 
must logica lly follow that he is to enforce his rights within the time 
in which the mortgagee could do so ; if he is taken to be a mortga- 
gee limitation would run from the due date of payment in the bend, 


(1) (1905) 2 C. L. J. 238 (297-299) 

(2) (1907) 5 C. L. J. 611. (631) 3 I. L. R. 36 Cale, 193. 

(34 (rgIo} I1 C. La Je 226 (231) 

(4) (1920) a5 C. W. N. 2834 (5) (1889) 1. L. R. I1 All. 423. 

(6) (1886) I. Le Re 8 Alla 295 (7) (1908) I. L. R- 31 All. 166. 

(8) (1922) 1, L. R, I Pat. 780, e 

(9)(1911)° 1. L. Re 39 Cale. 527 (P. C.) 3 15 C. L. J. 411 

(10) (1905) 2 C. Le J. 574. 

(tt) G83 1, L R. 4 All. 58 (60) (12) (3899) I. L. R. 22 Mad, 332. 
(13) (1879) I. L. Re 2 Mad. 223. (14) (1897) LL. R. a1 Mad, 18. 
(5) (1897) Is L. Re at Mad. 143. l 

(16) (gto) 11 C. L. J. 226 314 C. W. N. 617, 

GP (1908) I. L. R. 31 Nad. 439. 
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Assuming that my contention is correct ie. the plaintiff in such 
a case occupies the position of a mortgagee he can’t enforce his 
right as time barred, He can of course bring a suit for contribution 
under section 82 Transfer of Property Act read with section 69 
Indian Contract Act, Section 82 Transfer of Property Act gives the 
right of contribution, it deals with the question between one mort- 
gagor and others ard this section is independent of section 95, 
which relates to the cate of mortgagor paying the mortgage debt 
in other wordswhen the question is between mortgagor and mort- 
gagee it gives a special right to the mortgagor, The plaintiff can 
sue for contribution and he can get 2 personal decree and nothing. 
more, he cannot get a charge under section 95 ‘Transfer of Proper- 
ty Act. Refers to Nawab Jukan Ara v. Mirsa Shujaddin (1). 
Section 95 Transfer of Property Act relates to the question between 
mortgagor and mortgagee, it gives-a special right to the mortga- 
gor. If section gs gives a new charge at all it created for expen- 
ses properly incurred and not for mortgage debt for which section 
82 makes provision. In one, the word used is“ debt” and in 
. othe other “expenses.” The only remedy of the plaintiff is to take 
shelter under section 82 Transfer of Property Act and section 69 
Indian Contract Act, 
Contribution does not carry with ita lien against the property. 
Cited Kinuram v. Afasafiar (2). 

The right to re-imbursement stands on one footing and right to 
enforce a security by virtue of subrogation stands on another footing 
He who claims the former does so on his owa right, The latter is 
a right to damand the performance of the original obligation. 

The limitation for bringing a suit for contribution is shree years 

` from the date of payment and the suit is out of time. 

The decision in Srimati Rajkumari v, Makundalal Bando- 
paihzy (3) is sound in principle, It is based upon the opinion of 
Dr. Rashbehary Ghose cited before. The intention of the legislature 
could not be otherwise and to remsdy the defect in the wordings 
of sections 74, 75, 82, and gs, the legislature has recently repealed 
sections 74 and 75 and eracted sectio 82 in place and saction 95 
has been thoroyghly changed. Section 82 defines subrogation and 
speaks of the rights of the subrogee, and section 95 allows the co- 
mortgagor to add costs to the debt. d 

Section 95 does not apply to the present case and the plaintiff 
is not a mortgagor under the Transfer of Property Act, Section 58 
Transfer of Property Act defines mortgagor and it does not include 


(1) (1905) 9 C. W. N. 865. (2) (1887) J. L. R, 14 Cale. 809 F.B) 
(3) (1920) 25 C. W. N. a . 7 
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purchasers of mortgaged property, If that had been so, section 
gt of the Transfer of Propery Act would have been redundant. 
To include the plaintiff as mortgagor would be stretching the 
plain meaning of sections 91 and 95 of Transfer of Property Act, 
The only case against my contention is the case of Ramachandra 
v. Nurayanaswami (1) In that case this indentical question was 
not the point for decision and I would go further ard submit that 
the said decision was a bad one, 


Messrs, Suresh Gädndra Talukdar, Jatindra Nath Sanyal and Joy 
_v Gopal Ghose for the Respondents : — Thé question that requires 


“consideration . ‘ig whether the right of” the redeeming co“mortgagor 
~ ghofild be governed exclusively by refererce to S. 95 Transfer 


of Property Act or also by reference to «quity cases on subroga- 
tion, the principle of which has been embodied in S, 74 Transfer 
of Property Act, It should be noticed that S. 74 speaks only 
of “second or subsequent mortgagee’ and does not in terms epply 
to the case of a redeeming co-mortgagor. 


There are cases in which the rights of the redeeming .co- mort- 
gagors have been protected by invoking the aid of the principle of 
subrogation, and those cases are based upon the principles laid 
down by English Courts of Equity ; but so far as the present 
question is concerned Section 95 Transfer of Property Act is 
self-contained and any reference to the principle of subrogation 
or the decisions of the -English Courts of equity is misleading 
and unnecessary. When the provisions of Indian law are clear 
and unambiguous it is worse than useless to interpret them in 
the light of English decisions: see Hunsraj v. Bej oy Lal Seal (2) ; 
Ganeshi Lal v, Thakur Charan (3). 


[ Rankin, C. J—Are you prepared to give up the right of 
subrogation for all purposes. If so, how can you protect the right 
of priority ofthe redeeming co-mortgagor ? | 

The plaintiffs have got a statutory ‘ charge’ under section 95 
Transfer of Property Act; but that section does not exhaustively 
specify all the-rights of thesredeeming co-mortgagor, I do not deny 
any other right with which equity has vested him apart from ary 
provision of that section, My submission is “that the charge 
created by S. 95 is not based upon the equitable principle of 
subrogation, but is independent of it. The principle of subro- 


(1) (1928) I. L, R. 51 Mad, 810. 
(2) (1929) 51 C. L. J. 20 334 C. W. N. 342 (345) P. C. 
(3) 41930) 34 C. W. N. 661 P, C. 
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gation may be used for the benefit of the redeeming co-mortgagor 
but cannot be used to bis detriment. 

Sec. 95 T. P. Act confers upon the redeeming co-mortgagor 
a ‘charge’ and S. roo T, P, Act makes a distinction between a 
mortgage and a charge. So it would be paradoxical to suggest 
that the redeemirig co-mortgagor acquires the charge by being 
subrogated to the posifion of the mortgagee, See Asis Ahmad 
v. Chhote Lal (1}3 Vasudev v, Balaji (2); Bhagwan.-v. Har Dei 
(3); Rameshwar v, Sheorant-(4). on 

The article of the Limitation’ Act governiäg a suit A other co- 


mortgagprs against the redeeming: co-mortgagor iss not Art, 148)" 


but Art, t44. See Purna v. Baroda (s) ; Munia v.. Ramasarii:-(6); 
Faki Abas v, Faki Nurudin (1); Tarubat v. ` Venkatrao (8); 
This shows that the redeeming „co-mortgagor cannot be 
deemed to have stepped into the shoes. “afethe mortgagee, for all 
purposes. v 

Redeeming co-mortgagee canriot sue apon the mortgage bond 
nor for the rate of interest stipulated in the mortgage bond, 
Ramachandra v. Narayanaswami (9); Asis Ahmad v. Chhote Lal 

` (1); Digamčar v. Harendra (10). These decisions also indicate 
the limitations of the doctrine of subrogation when extended to 
the case of a redeeming co-mortgagor. 

[ Mukerji, J—Is the word ‘ charge’ in S. 95 a legal charge as 
defined is S, roo of the T, P. Act or merely an equitable charge ? ] 

The charge in S, 93 is a charge as defined in the T. P. Act, 

The argument that section 95 does not apply to the facts of 
the present case because the purchaser from a co-mortgagor is 
not a co-mortgagor within the meaning of Section 58 and 95 T.P. 
Act is untenable. Sse DAcskeswurv. Harikar (1); Perna v. 
Baroda (5); Ramachandra v, Narayanaswami (9). 

The decision of the Judicial Committee in A4mad Wali Khan v, 
Shamsh-ul-Jakan Begam (ta) is a complete answer to the argument 
that S. gs-applies only to usufructuary mortgage and that the word 
‘expenses’ in that Section does not include a mortgage-debt, See 
also Bhagwan v, Har Dei (13) and Diggmbar v, Harendra (11). 


(1) (1928) L p. Re go ALL. 569. (2) (1902) I. L. R. 26 Bom, §00. 
(4) (1903) I. L. R. 26 All. 237. (4) (1927) r05 I. C. 302. 

($) (1913) 22 C. W. N. 637. (6) (1918) I. L. R. 41 Mad. 680. 
(7) (1391) I. L. R. 16 Bom. 191. (8) (1902) I, Ls R. 27 Bom. 43 


(9) (1928) I, L. R. 51 Mad. 810, 
(10) (1909) 11 C. LJ. 226 14 C. W. N. 617. 
(11) (1914) 21 C. L. J. 104. 
(18) (1905-6) I. L. R. 23 All. 482. (13) (1903) 1, L. R. $3 Alb 227. 
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According to my submission, therefore, it sbould be held that 
the decisionin Rojkumart v. Mukundalal (1) is wrong, and 
tbat the redeeming co-mortgagor gets 12 years from the date of 
redemption under Art, 132 of the Limitation Act for recovery 
of the amount paid in excess of his own! share. The principle 
that the redeeming co-mortgagor becomés vested with all the 
rights and liabilities of the mortgagee is;a-legal fiction, which 
becomes untrue when stated too broadly and this, fiction cannot 
certainly be allowed to override or supplement the ‘plain provisions 
of Section 95 T. P. Act, S ai 

„Those cases whi¢h. have. hid: down that a redeeming puisne 


erage acquires his rights’. ‘By : he’ ‘application of thé;-doctrine 
` -nof subrogation, do not stand’ in my way since the case of a redeem- 


ing puisne mortgagee is governed by Sec, 74 and not by Sec. 95 
of the T, P. Act, 
Bre Cc A. V. 

The following judgments" were delivered, 

Rankin, C, J :--In this--case, one Abdul Rahman granted a 
mortgage of three plots of land:: to one Golam Ali in 1903, Defen- 
dants Nos, 2 to 7 in the present suit together with one Abdul 
Hashim, predecessor-in-interest of defendants Nos, 8 to ro are the 
heirs of Abdul Rahaman. The plaintiff isa person who in 1918 
purchased the shares of defendants Nos 2 to 5 and of Abdul 
Hashim in one of the three plots of land comprised in the mortgage 
the other two plots haviog been sold by Abdul Rahaman to defen- 
dant No. 1 in 1906, Defendant No, rr is an assignee of Golam 
Ah’s mortgage who in 1921 brought a suit upon the mortgage 
against the plaintiff and the present defendants No. 2 to q 
Under the compromise decree which was made in that suit on 
the 14th November 1922, the plaintiff paid off the mortgage 
debt by payment of a sum of Rs, 225 on the 13th March, 1923. 
Accordingly, on the gth May 1926, the plaintiff brought the present 
auit for contribution from the different defendants in proportion to 
their shares, The plaintiff claimed that as against the defendants 
whose property was liable under the original mortgage he hada 
charge dn the property of each for the amount due to him from that 
defendant for contribution, The Munsif has taken the view that 
the plaintif’s right is to en force against the defendants the original 
mortgage of 1903, that he stands in the shoes of the original mort- 
gagee and is obliged by the Limitation Act to bring his suit within , 
twelve years from the due date mentioned in the original mortgage 


(x) (1920) 35 C. W. N. 283. 
e 
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bond unless that time is extended in his favour by acknowledgment 
or part payment or otherwise. Upon this footing, it is not contes- 
ted before us that the plaintiff's suit of 1926 would be out of time. 
The Munsif having dismissed the suit as statute barred, the Subordi- 
nate Judge on appeal. by: the plaintiff has reversed his decision 
holding in effect thatë ‘upon the discharge of the original mortgage 
by the plaintiff in 1923, the plaintiff acquired by the expies3 provi- 
sions of section‘ O8 ‘of the Transfer of Property Act a -charge upon 
the properties comprised: ‘in. the mortgage and belonging to the 
defendants... e Te 

The pont i in issue was- dealt 





arg 


Court in’ Srimati Rajkumari Devi v, Mukunda: Täl “Bandopadhya__ 


(1) where it was held that a co-mortgagor seeking contribution 
must bring his suit withix the period within which the mortgagee 
„could have broughta suit to enforce -his mortgage. A contrary 
view, however, has been taken by- the’ Madras High Court in 
Parvati Ammal v, Venkatarama Ayer. (5, by the Allahabad High 
Court in Asis Ahmad Khan v, " Chhote Zal, (3) and by the Oudh 
Chief Court in Rameshwar v, Bani Madho (4). The Division 
Bench which dealt with the present case upon second appeal has 
differed from the decision in Srimati Rajkumari’s case (1) and has 
referred the question to a Full Bench for final decision, 

It may here be observed that section 9§ ofthe Transfer of 
Property Act has by Act XX of 1929 been amended in such a way 
that sections 92 and 95, as they now stand, make it clear that .the 
right of the co-mortgagor redeeming is the “ same right as the mort- 
gagee whose mortgage he redeems may have against the mort- 
gagor.” In effect, therefore, the decision in Srimati Rajkumari’s 
case (1), is now statute law, The present case," however, must be 
dealt with upon the Act as it stood prior to the amendment of 1929 
and in recent years, more than one decision of the Judicial Commit- 
tee of the Privy Council has insisted that matters which are dealt 
with by the Act shall be determined according to the true cons- 
truction of the words used by the Legislature, Thus in Ganeshi 
Lal v. Thakur Charan Singh (5), it was Said of section 82 that “as 
the Act prescribed the conditions in which contribution is payable 
it is not proper to introduce into.the matter any extrinsic principle 
to modify the statutory provisions,” 

There are special difficulties, however, in arriving at a strict or 


(1) (1920) 25 C. W. N. 283. (a) (1924) 47 M. L. J. 316. 
(3) (1928) 1. L, R. 50 All. 569. (4) {1927) 105 1, C, 302. 
(5) (1930) L L. R, 52 All. 358 (362). . 
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Civit. exact construction of section 93. Whether the wording was taken 
1931. from Macpherson on Mortgages or from cases in the Sudder 
ww a . a . : . 
Umar Ali Dewani Adawlut, the section deserves the description given to it 
kins AD by Sir Rash Behary Ghose in his well-known text book—The Law 


pen of Mortgage in India, 5th Edition, page” 47.2, “This unskilfully 
Rankin, C. F. drawn and clumsily worded section.” The plirase “one of several 
mortgagors” must mean one of several persons interested in the 
‘equity of- redemption, The, phrase “and ~ obtains possession 
thereof” which had been thought to restrict this section in practice 
to usufructuary mortgages has ‘been dealt with by the Judicial 
> 7  _.Gommittee in. Ahmad Walt: “Khan v. Shamshul-Jahan' Begam (x) 
in consonancé’ with the view taken in Bhagwan Das vw, Har Dei, 
(2) and the Section must now be construed on the footing that in 
cases in which there is no question of obtaining possession the 
charge is intended to follow, immediately upon the redemption, A, 
third question arises out” of theexpression "the expenses properly 
incurred in so redeeming.’ Upon one view the section is 
addressed only to the question of costs and not tothe question of 
contribution in respect of the original mortgage-debt. But in view 
of the two decisions last mentioned and upon a consideration of 
other sections of the Act, I agree in the opinion of the Division 
Bench that the mortgage-debt is intended to be included by the 
phrase, So far, therefore, it would appear that section 94 is inten- 
ded by the Legislature as a statement of the law applicable to such 
a cate as the present and prima facie it is the duly of the Court to 
‘interpret and apply the section asa complete and independant 
statement of the law, ; 
Prior to the recent amendment, the Transfer of Property . Act 
did not employ the words “subrogation.” A co-mortgagor’s right to 
contribution is given in express terms by section 82, Section 74 
deals with the right of a puisre mortgsgee upon redemption of the 
prior mortgage and says that he “shall acquire in respect of the 
property all the rights and powers of the mortgagee as such to 
whom he has made such tender.” This is, in effect, the right of 
subrogation. But nowhere in the Act is similar language used 
with reference to the case of a coemortgagor redeeming as section 
82 applies ‘to mortgagors infer se and gives one mortgagor a right. 
to have the other’s property contribute to the discharge of the 
mortgage debt, it may very well be contended [Cf. Har 
Prasad v. Raghunandan (3)| that so far as the mortgage-debt 


(x), (1906) I. L. R. 28 All. 482. (2) (1903) I. L. R. 26 All. 277.- 
(3) (1908) L. L. L. R. 31 All. 166. 
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is concerned the Act apart from section 95 gives aright which can 
only be a charge within the meaning of section 100, For the right 
to bring a money suit for contribution recourse can be had to sec- 
tion 69 of the Indian Contract Act,- But as regards the right 
of a co-mortgagor redeeming against the property of other mort- 
gagors comprised in the same mortgage, Section gs was needed 
to make clear both that the expenses of redemption are not to be 
left out and that the nature of the right is a charges; Hence it 
seems to me to be necessary to treat section 95 as intended to 
declare the right against the mortgaged property which a co-mort- 
gagor acquires Ly redemption, There i thus a marked contrast 
between the language of section 95 which deals with a co-mortgagor 
‘and the language of section 74 which deals with a puisne mortgagee, 
What section 95 confers is a charge and section 100 explains that 
where immoyeable property of one person is by act of parties or 
operation of law made security for the.-.payment of money to another 
and the transaction does not amount to`a mortgage the latter per- 
son is said to have a charge on the- property. It would seem, 
“therefore, that the right given by section 95 is a case in which 
immoveable property of one person is by operation of law made 
‘security forthe payment of money to another, A consideration 
of the definition of mortgage given in section 58 leads me to doubt 
whether a mortgage (which must needs be a transfer) can ever 
result by the operation of law as distinct from the act of the parties 
and the phrase used in section roo—“‘and the transaction does not 
amount to a mortgage” seems to have reference only to a security 
created by act of the parties, Ishould hesitate before assuming 
‘that the charge given by section 95 cannot amount to “an interest 
in specific immoveable property” or to draw the consequence which 
has often been drawn that all charges are liable to be defeated by 
a purchaser for value without notice. There is however much to 
be said for these propositions though I do not now pronounce 
upon them, [Would they apply to a charge under section 73 ?] 
-In any case some: difficulty has been found’ to arise as regards 
priority of the charge declared by settion’ 95 over mortgages 
granted by otheg mortgagors subsequently to. the mortgage which 
has been redeemed. Ifthe right of a co-mortgagor fedeeming is 
not a right to stand upon the original morgage but is a charge 
‘given by section 95 in lieu of the right of subrogation which Eng- 
lish equity would have given to him, and which he could in any 
event have obtained by taking a proper transfer at the time of pay- 
ment or getting proper provisions inserted in the decree in case of a 
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suit, the position ofa co-mortgagor would not seem to be satisfac- 
tory, Questions of limitation have also arisen as in the case before 
us and acute difference of opinion has been exhibited by the deci- 
sions. On this point the leading consideration is that in the case 
of Syed Mahommad Ibrahim v, Ambika Prosad, (1) the Privy 
Council held in a case of a. puisne mortgagee who had redeemed 
the first mortgage that his right to stand upon the prior security was 
not a new Tight which accrued to him upon his redemption of that 
security but one to which Art, 132 of the Limitation Act 1877 had 
to be applied counting,the period of 12 years from the due date of 

* On the footing that section 95 has a general application to mort- 
gages of all kinds and that the word “ expenses” covers the mort- 
gage-debt, one view is that adopted in Perianna Servaigaran v, 
Marudainayagam Pillai (3) where Shephard, J. says “The 
language of section 74 makes it clear that the second mortgagee is, 
by tender of the mortgage money, to acquire no other right than 
that possessed by the first mortgagee ......... The same principle, 
as I conceive, applies in favour of the mortgagor who has paid off 
the mortgage debt, which his co-mortgagors were equally interested 
in paying .........Lhat section (section 95), as I understand, like 
the decree which should be framed in the case of redemption, 
by one of two co-mortgagors or a mortgagor interested in part 
only of the property s.s.s... does nothing more than preserve 
to the mortgagor the right which the mortgagee possessed as 
against the interest of the other parties in the mortgaged property, 
There is no question in any of these cases of creating a new charge 
on the property.” A second view is to take the language of the sec- 
tion as declaring the extent and nature of the right against the 
property of other mortgagors which a co-mortgagor obtains upon 
redemption of the original security in view of the difference in 
language between section 74 and section gs to refuse to apply 
to the latter principles { subrogation which are admitted only by 
‘the former. On this view the right given to a co-mortgagor is not 
the same as that given to #puisne mortgagee butis a charge.with 
the incidents of a charge as defined by the Act and js nothing more 


and nothing different. 


In Asis Ahmad Khan vy. Chhote Lal (4) the High Court at 
Allahabad may have meant to suggest an intermediate view but if 


(1) (1912) L. R. 39 I A. 68 L Le R. 39 Calc. 527315 C. L. J. 41r 


-~ (2) (1922) 1. L. R. ı Pat., 780. (3) (1899) I. L, R. 22 Mad. 332 (335) 
(4) (1928) I. L. R. 50 All, 569. 
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so I am not certain that I have fully understood it. Of course if the 
_ view be taken that in addition to the charge given by section 95 a 
co-mortgagor redeeming has the right to stand upon and enforce the 
original security the circumstance that the latter right has become 
statute barred would be no objection tothe enforcement of the 
statutory charge. In this sense it may be true and important to 
say that the principle of subrogation may be applied for the bene- 
fit but cannot be applied to the disadvantage of the patty. This 
seems to be the meaning of the judgment because it affirms as 
“undoubtedly a correct proposition of law” the proposition that 
‘“where one of the mortgagors redeemes a prior mortgage he is 
subrogated to the rights of the prior mortgagee and on that account 
has a priority, in enforcing a right of contribution over a transferee 
of a mortgagor, although the actual payment that gave the plaintiff 
a right to enforce contribution was made subsequent to the 
mortgage made by the co-mortgagor.” Here the difficulty is that the 
statute which by section 74 gave this right of subrogation to a 
puisne mortgagee gives to aco-mortgagor something deliberately 
different. He may be worthy of all possible protection ; one may 
think a charge is insufficient, But will it do aaa matter of cons- 
truction to say “ Let the worthy man have both. And when the 
other mortgagor wants to redeem him he must redeem not the 
statutory charge but the original mortgage within the statutory 
period from the dus date thereof.” Soto hold is not to treat sec- 
tion 95 as the legislature’s decision upon sucha case. And if the 
statute has not given to the cc-mortgagor, who redeems, the right 
to enforce the original mortgagee’s security, it is difficult to see how 
the principle of subrogation can be invoked to attach special inci- 
dents to the statutory charge. The priority to which the charge 
is entitled must be discovered from the atatute and any special 
priority must be bottomed upon the express or presumable intention 
of the legislature rather than upon a principle which the legislature 
has not adopted as applicable to the case, 


In choosing between these views, jt is I think important to 
remember that the principle of subrogation works out somewhat 
differently according as it is applied to a puisne mortgagee or to 
a co-mortgagor, As Grimwood Mears, C. J. has pointed 
out, a puisne mortgagee can stand upon the original mortgage 
and enforce all the rights of an assignee against his mortgagor. 
Moreover, as regards his costs of redeeming the original 
mortgage, these at the worst could be added to his own 
mortgage as money necessarily expended to defend his awn security, 
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A co-mortgagor redeeming, however, can only stand upon the origi- 
nal mortgage for the purpose of enforcing payment of that amount 
of the mortgage debt which he has discharged in excess of his own 
share, Even as regards such excess, his right is not a right to 
recover in solidum from all the other mortgagors but he must 
split up his claim into a claim against each consonant with section 
82 which defines his right. On English principles, therefore, if he 
can be said;to have the position of an assignee of mortgage at all, 
this only svd modo, The assignment is only for the purpose of 
giving bim a security -against each of his co-mortgagors in respect 
of that portion.of the debt which each is liable to reimburse. If 
the decision in Digambar Das v, Harendra Narain Panday, (1) 
is right, what his co-mortgagors owe to him upon the transac- 
tion is not necessarily to be calculated upon the footing of the 
original mortgage, e.g. he is not necessarily entitled to interest at 
the same rate as in the original mortgage. These considerations 
make it very intelligible that the legislature should deal in different 
language with the cases of a puisne mortgagee and of a co-mortgagor. 
One cannot profess to be surprised at the suggestion that it should 
have been deemed simpler and better to say that in India a co- 
mortgagor should havea charge than to say (a) that he should 
acquire the rights of the original mortgagee but that (b) he should 
be limited in enforcing those rights to treat himself as a mortgagee as 
against each co-mortgagor for the amount rightly due to him in res- 
pect of the share of each. It must again be remembered that, though 
it may not be very commor in India, any mortgage may contain 
special stipulations. The legislature may have thought it better to 
give to a co-mortgagor redeeming a plain statutory charge than to 
complicate the matter by requiring tho original mortgage to be 
worked out in circumstances in which the {bringing of the suit 
on the original mortgage might very well give rise to difficulties, 
But beyond all such considerations there is this :—that whatever 
else is meant by acharge it carries with it the right. to bring 
the property to sale by process of law. Section roo of the Act 
originally contained the words “and all the provisions hereinbefore 
contained asto a mortgagee instituting a suit far the sale of the 
mortgaged” property shall so far as may be apply to the person 
having such charge.” These words were in effect transferred in 
1908 to the Code of Civil Procedure and rule 15 of order XXXIV 
now stands thus; “All the provisions contained in this order as to 
the sale or redemption of mortgaged property shall, so far as may 
(19 (1910) 11 C. L, J. 226 5 14 & W. N. 617, 
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apply to property subject to a charge within the meaning of section 
roo of the Transfer of Property Act, 1882.” Now a mortgage in 
India may be an usufructuary mortgage or a mortgage by condi- 
tional sale, and in neither case is there any right to bring a suit 
for sale of the mortgaged property, But section 95 gives te the 
co-mortgagor a charge in all cases whether it was the right of 
the original mortgagee to have a judicial sale or not, This is 
almost certainly the reason or part of the reason for the difference 
between section 74 and section 95. Jagree with what was said of 
section 95 by Stanley, C. J. and Burkitt, J. in Bhagwan Das v. 
Har Dei (1). “ The object of the’ legislature apparently was to 
give to a co-mortgagor independently of the nature of his mortgage 
a charge on a share of a co-mortgagor for the proportion of the 
share of the mortgage debt paid by himto redeem the property.” 

Upon the whole, therefore, and as a matter of construction, the 
statute seems to reject the idea that the charge given by section 95 
is intended to be nothing new or nothing different from the right 
given toa puisne mortgagee by section 74 and the opinion of 
Shephard, J. to that effect seems untenable, Moreover in 
Ahmad Wali Khan's case (2) the Judicial Committee treated the 
section as conferring the right to a charge in a case arising out of 
a mortgage bond. Again Vasudeo v, Balaji (3) was an express 
decision that a co-morlgagor redeeming the mortgage is not a 
mortgagee, that his transaction doss not amount to a mortgage 
and that he has merely a charge upon the property, In that 
case Jenkins, C. J. deliberately refused to concur in the view taken 
in Allahabad [dshfag Ahmad v, Wazir Ali (4) and still maintained 
by that High Court, dsis Ahmad Khan’s case(5) and by others] that 
the time within which the co-mortgagor can b9 redeemed is limi- 
ted by Article 148 of the Limitation Act. In this conflict of 
authority we will be least presumptuous if we prefer the decisions 
that keep most closely to the words of the statute, In favour of the 
other view there is the argument that unlesa the principle of subro- 
gation be admitted the co-mortgagor who redeems will lose his 
right to priority, It may be that thi? is what the legislature 
overlooked in 18382 and put right in 1929, But I am by no 
means satisfied either that the right to subrogation can 
be invoked at all or that without it the priority must 
be given up. On this point it is well to remember 


(1) (1903), I. L. R. 26 All. 227(231), (2) (1506) I. L, R. 28 AH, 482, 
(3) (1902) 1. L, R. 26 Bom, 500. (4) (1889) 1. L. R. 14 All, te 
(5) (1928) I, L, R. 50 All. 569 (576). a ` 
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that while in English law a mortgage implies a-covenant to 
tepay this is by no means generally true in India. If the Act 
be looked at carefully it will be seen that the security of the 
co-mortgagor for reimbursement of the excess paid beyond his 
share is not something which is given to reinforce a personal 
liability resting: upon the other mortgagors to contribute, nor is 
it something which has to be engineered by, putting himin the 
shoes of the mortgagee, Oa the face of section 82 subrogation 
appears to be an “extrinsic principle.” Section 82 makes the 
share depend upon the value of each property, and the primary 
liability is imposed by the section itself and is imposed directly 
upon the properties, The right to a personal judgment follows 
only by reason that under section 69 of the Indian Contract Act, 
and in view of the illustration thereto, itis held thatthe law im- 
poses a personal liability to indemnify not only where the debt 
discharged was a personal liability of the defendant but also in 
cases in which he is indirectly liable e, g. the liability being im- 
posed upon land held by him [Cf. Mathooranath v. Kristokumar 
(x)]. Ifthen each mortgagor as an incident of the mortgage tran- 
saction obtains a right that the property brought into the mort- 
gage by each of the others shall contribute rateably to the mort- 
gage debt, does it necessarily follow upon general principles or 
as a matter ofthe intention of the statute, that because from the 
nature of that right he cannot enforce itas a charge till he has 
paid off the whole mortgage and (in some cases) recovered posses- 
sion from the mortgagee, the priority of his charge is not deter- 
mined by the date of the mortgage deed? For purposes of prio- 
rity cannot section 95 be read with section 82? And is this not 
easier than to read subrogation into it? Hitherto for reasons good 
or bad the Courts in India have affirmed that a mortgagor is entitl- 
ed to this priority ; and as this question is of great importance, 
itis perhaps not right that this Full Bench should undertake to 
pronounce upon it finally in a case in which the question does 
not arise, But when we are invited to do some violence to the 
language of section 95 on*the ground that this is necessary ifa 
reasonable result as regards priority isto be obtajned, I think it 
right to say that the necessity is not at present clear to me, 
The amendment of 1929 may well be thought to make more 
clear the priority of the co-mortgagor and to clear away 
all risk of postponement to a purchaser for value without 
notice, but as aco-mortgagor can when redeeming take a formal 
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assignment (or its equivalent in the case of a decree) the chief 
merit of the amendment is that it provides to the co-mortgagor 
by the general law the same security that proper conveyancing 
would always have provided and nota form of charge which is 
different in some of its incidents, 


I am of opinion that in answer to this Reference, we should 
say that the case of Srimati Rajkumari (1) was wrongly decided 
ia so far as it was held in that case that a suit by a redeeming 
co-mortgagor for contribution, instituted beyond the period with- 
in which the original mortgagee could institute his suit on the 
mortgage, had it not been redeemed, was barred, and that the 


second appeal should be dismissed with costs before the 
Bench and before us, 


C. C. Ghose, J :—I agree. 


Mukerji, J :—I am of the same opinion, 
Mallik, J :—I agree. 
Guha, J :—I agree. 


A. T, M, 
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make an order which is in effect not a direction to abstain from dolag any thing 
but a direction upon a persun to remove himself from the district and to do so 
by the next available train, 


By the use of the words ‘abstain from a certain act” in rection 144 of the 
Code of Criminal Procedure it is not intended to empower Magistrate tọ make 
positive orders requiring people to do particular things, 

Reference by the learned Sessions Judge under section 438 of 
the Code of Criminal Procedure, 


The material facts appear from the judgment, 
Mr, B. M. Sen for the Crown, 


Messrs, N. C. Sen, Satindra Nath Mukherji and Sukumar 
Hasra for the Accused. 


The following judgments were delivered : 

Rankin, C. J. : In this case the learned Sessions Judge of Midna- 
pore has referred to us under section 438 of the Code of Criminal 
Procedure an order made by the Additional District Magistrate of 
that place dated the 15th of November 1930, By that ‘order, after 
reciting certain matters, the Magistrate gave the following direction ; 
“ I direct that the said Mr. B. N. Sasmal, Bar-at-Law, at present in 
the town of Midnapore within the local limits of my jurisdiction, 
under section 144 Criminal Procedure Code to abstain from staying 
at the town of Midnapore or any part of the district and to leave 
the district by the next available train and also to abstain 
from returning to any place within the district with effect from 
the date of the order forthe statutory period of two months,” 
ITomit all referencs to other matters which the Sessions Judge 


. has referred to in his Reference as reasons why this order must 


be set aside as bad—either bad in point of propriety or bad in 
point of jurisdiction; but I am very clearly of opinion 
that when for purposes of preventing disturbances of public tran- 
quility a Magistrate is given power to direct any person to abstain 
from a certain act, he cannot make an order which is in effect not 
a direction to abstain from doing anything but a direction upon a 
person to remove himself from the district and to do so by the next 
ayuilabte train, It is not necessary for this purpose to enquire 
whether it would be a possible order to direct a person to abstain 
from coming within a district at all, It may be that such an order 
is a possible one: it may also be that before such an order could 
stand as a proper one very special conditions would have,to be made 


' out, Iam quite clear that it was never intended by section 144 


Criminal Procedure Code that a man might be ordered to remove 
himsel not only from, his own house but also from his 


oy 
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own district and to do so by the next available train, If the 
statute had intended that people were to be ordered to do 
these things by the next available train, I should have expected 
the sub-section to go on dealing with questions of railway fare 
and taking some other steps to make it reasonable. The very 
reason why the section uses the language “abstain from a certain 
act” is just because it is not intended to empower Magistrate to 
make positive orders requiring people to do particular things. 
In my judgment, this order is badin its character and, on that 
- ground, it must be set aside. The Reference must be accepted. 


No order is necessary on the application—the subject matter of. 


Miscellaneous case No, 221 of 1930, 
Graham, J. : I agree, 
ALT, M, Reference accepted, 


APPELLATE CRIMINAL. 


Before Mr, Justice Lort- Williams and Mr. Justice S, K. Ghose. 


THE SUPERINTENDENT AND REMEMBRANCER 
OF LEGAL AFFAIRS, 


a 
‘IJJATULLA PAIKAR?* 


Sanction to prosecute—Criminal Procedure Code (Act V ef 1898) Secs, 93476 
—Court of Session Application for sanction, where to be made—“in the 
‘interests of justice” —Absence of express finding. 

There is only one Court of Session in each sessional division, sitting at differs 
ent places, and manned by a number of Judges. The Court is the Court of Ses- 
sions. Itis not accurate to referto the ‘‘ Cowst of Sessions Judge” and the 
‘6 Court of Additional Sessions Judge” and so on, except colloquially. 


' An application fór sanction to prosecute-under section 193 Indias Penal Code, 
should bs made before the Court where the offence’ was committed. 


Emperor v, Molla Fusla Karim (1) and other cases followed. 


#Government Appeals Nos. 7 and 8 of 1930, against the orders of Mr. A. H: 
Chowdhury, Sub-Divisional Officer of Bogea, dated the 26th May, 1930. 
(x) (1905) I, L. R. 33 Calc, 193- F 
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CRIMINAL. Although the provisions of section 476 of the Code of Criminal Procedure are 
1930. not mandatory but permissive, yet, if the Court decides to make a complaint, 
ww it must record a fiading that in its opinion it is expedient in the interests of justice 

The Superintendent 


that an enquiry should be made, But the absence from the record of an express 
and Rementbrancer 
of Legal Affairs., finding or a finding in the exact words of the section will not invalidate the coms 
plaint. It is sufficient, if the record shows clearly that the Court has applied 
its mind to the question of expediency, and has come toa conclusion that an 
enquiry is expedient. A findiog merely that there is a prima facie case, or that 
statements were contradictory, will not be sufficient. It is not in every one of 
such cases that an enquiry is expedient in the interests of justice. But a fidding 
that the evidence given was false, followed by a complaint, would probably be 
sufficient to raise the inference that the Judge fouad that an enquiry was 
expedient. 
Bhuban Chandra Pradhan v. Emperor (1) referred to. 


v. 
ljjatulla Paikar, 


Appeal by Government under section 417 of the Code of Crimi- 
nal Procedure, 


The accused was acquitted under section 258 of the Code of 
Criminal Procedure of a charge under section 193 Indian Penal 
Code. i \ 

The material facts appear from the judgment. 


Messrs, B. M. Sen and Anil Chandra Roy Chowdhury for the 
Crown. 


Messrs, Suresh Chandra Taluqdar and Nirmal Kumar Sen for 
the Accused, 
C. ALY 
The following judgments were delivered : 


December, 22. Lort-Williams, J: These are appeals against the orders of 
a the Sub-Divisional officer of Bogra acquitting the two appellants 
of charges under section 193 Indian Penal Code, 

The appellants were search witnesses in a case under section 
395-411 Indian Penal Code. 

Before the committing Magistrate on the rath March 1929 they 
deposed that certain ornaments had been found, that a search list 
had been made and signed by them, that labels had been attached 
to the ornaments, and that these also had been signed by 
them, « j 

Before Mr. B. C. Chatterjee, the Additional Sessions Judge of 
Pabna and Bogra on the roth September 1929 they identified the 
search list, but said that they could not remember what ornaments 
had been found, and that they had signed some small pieces of 
paper, but could not say what had been done with them, 


(3) 927) I. L. R. 55 Cale, 279 (284). 
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Consequently, Mr, B, C. Chatterjee issued notices to the appel-- 


lants to show cause why-they should not be prosecuted for perjury 
under section 193, Indian Penal Code, 

Mr. B. C. Chatterjee made over his charge on the 23rd Decem- 
ber 1929, and the appellant showed cause before Mr. J. C. Lahiri, 
the Sessions Judge of Pabna and Bogra, on the 25th January 1930 
and on the roth February 1930, he made a formal complaint against 
the appellants, In this he stated as the ground of complaint, merely 
that the appellants intentionally made false statements. He did 
not say, in terms of section 475 (i) Criminal Procedure Code, that 
he was of opinion that it was expedient in the interests of justice 
that an inquiry should be made. But.in his order, which is record- 
‘ed, he said ‘‘ The mere fact that conflicting statements are made 
by a witness on different occasions does not justify a prosecution for 
perjury but such prosecution is quite legitimate when it appears 
that the conflict is due not to any loss of memory or the like, but to 
some intended contrivance to defeat a case already proved. . . 
Such conduct on the part of a witness-to intentionally make false 
statements should be legitimately made the subject of prosecution— 
a complaint will therefore be made.” 

On trial by the Sub-Divisional Officer of Bogra the appellants 
stated that they had not willingly made false statements, that they 
had stated only what they remembered, and that any discrepancy 
was due to the interval of six or seven months which had elapsed 
between the making of the two statements. 


Also they contended that the Sessions Judge had no power to 
make the complaint under section 476 (1), because the.offence (if 
any) had been committed, not before his Court but before the 
Court of the Additional Sessions Judge. 

Th» trial Magistrate in his judgment stated that the appellants 
had fhd written statements in which they had explained that their 
depositions before the Additional Sessions Judge were not properly 
explained to them, and that no specific questions had been put, 
whether the labels signed were attached to the ornaments. Thus 
it could not be said that the appellants ehad denied having, stated 
that the labels were attached to the ornaments and that no other 
points in their Statements were exceptionable. Thate apart from 
the question that the evidence had not been properly explained to 
the accused so as to make them realise their responsibility, and 
that their attention had not been drawn specifically to the actual 
point about attaching the labels to the ornaments, there wasa 
serious legal defect which had vitiated the trial, Then he went 
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on to hold that the Sessions Judge had no power to make the com- 
plaint for the reasons already stated. 

This is the first point which we have to’ decide, andin our ` 
opinion the Magistrate was wrong, Under section g Criminal 
Procedure Code the Local Government is empowered to establish a 
Court of Session for every Sessions division, and to appoint a Judge 
of such Court, and Additional Sessions Judges, and Assistant 
Sessions Judges to exercise jurisdiction in such Court, and to direct 
At what place or places the Court of Session shall sit, 

Thus there is only one Court of Session in each Sessional 
division, sitting at different places, and manned by a number of 
Judges, The Court is the Court of Session, It is not accurate 
to refer to the “ Court of the Sessions Judge” and the “ Court of 
the Additional Sessions Judge” and so on, except colloquially. 
Just as inthe High Court, we do not refer to the constituent 
Courts as the Courts of any particular Judge, either “permanent” 
or “additional.” > 

The offence under section 193 Indian Penal Code was commit- 
ted, (if at all), before the Court of Session of Pabna and Bogra, and. 
the complaint was made by a Judge of that Court, 

If authority is required for sucha _ self-evident proposition it 
will be found in the following cases: Queen-Empress v, K, Kunjan 
Menon (1) ;Emperor w. Molla Fusla Karim (2) ; Bai Kasturbai 
v. Vanmalidas Lakhmidas (3) ; Bahadur v, Eradatullah 
Wallick (4). 

The second point to be decided is whether the complaint was 
invalid because the Judge omitted to record an express finding that 
in his opinion it was expedient in the interests of justice that an 
enquiry should be made. i 

We have been referred to Keramat Ali v. Emperor (5) where 
Rankin C. J., said that he looked in vain for any such recorded 
finding, and set aside the order but not on that ground and 
Surendra Nath Jana v. Kumeda Charan Misra (6) where Pearson 
J. seems to have regarded the above judgment of Rankin, C, J. as 
an authority for the proposition that the recording of such an 
express finding is. essential, and that the Court’s finding under 
section 476, cannot be inferred from the terms of its judgment 
or order. 

(2) (1888) 1 Mad. L, J. 397 (413) (2) (1905) I. L. R, 33,Cale. 193. 

(3) (1925) I. L. R. 49 Bome 710. 

(4) (19:0) I. L. R. 37 Cale. 642 3 12 C. L. J. 45 E. B.) 
(5) (1928) I, L. R. 55 Calc. 1312 (1314). 
(6) (930) 51 C. É. J. 208. Š 
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In our opinion, although tke provisions of the section are not 
mandatory but permissive, yet, if the Court decides to make a com- 
plaint, it must record a finding that in its opinion it is expedient in 
the interests of justice that an enquiry should be made, 
Moreover it would be convenient and would save the time 
of an Appellate Court if such finding were expressly recorded. 
But the absence from the record of an express finding or a 
finding, in the exact words of the section will not invalidate the 
complaint, ` 

The Court need not repeat the exact words of the section like a 
a parrot, It is sufficient, if the record shows clearly that the Court 
has applied its mind to the question of expediency, and has come 
to a conclusion that an enquiry is expedient, A finding merely that 
there is a prima facie case, or that statements were contradictory, 
as in the two cases mentioned above, will not be sufficient. It is not 
in every one of stich cases that an enquiry is expedient in the 
interests of justice, But a finding that the evidence given was false, 
followed by a complaint, would probably be sufficient to raise the 
inference that the Judge found that an enquiry was expedient 
[See Bhuban Chandra Pradhan v, Emperor (1)| and the view which 
we have expressed seems to have been adopted by Pearson, J, ina 
later case, Satis Chandra Maulik v. The King Emperor (2) and 
finds some support also, in the judgment of Rankin, C, Jọ„ in 
Keramat Als case (3) (Supra), 

So far as concerns the present appeals we are of opinion that 
there is on the record a finding sufficient to satisfy the provisions of 
the section, The learned Judge states quite clearly that mere con- 
flict between different statements is not sufficient, but that when it 
appears that the conflict is due not to loss of memory or the like 
but to deliberate falsehood, prosecution is legitimate, and therefore 
_ he makes the complaint. 

This is equivalent to a finding that an enquiry is expedient in 
the interests of justice. 

Finally it was contended by the Crown that the Magistrate did 
not acquit the accused upon the merits, and that the case should 
be sent back to him for further consideration. Alternatively, that 
upon the evidence the accused ought to have been convicted, 


(1),(1927) 1- L, R. 53 Calc, 279 per C. C, Ghose J. at p. 284. 
(2) (1930) 52 G, L. J. 52, 
(3) (t928) I. L. R, $5 Cale. 1312. ‘ 
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CRIMINAL. In our opinion it is clear that the Magistrate acquitted the 
1930. accused upon the merits, as well as upon the point of law which 
o — 


The Superintendent W&S raised, and we see no reason to interfere with his decision, 
and Remembrancer 


of Legal Affairs These appeals therefore are dismissed, 
Ijjatolla Paikar. S. K. Ghose, J :—I agree. 
Lort- Williams $, ‘AT. M. Appeals dismissed, 


Before Mr. Justice Lort- Williams and Mr, Justice S, K. Ghose. 


CRIMINAL. BRAJA BEHARI BURMAN 
1939 v, 5 
ew 


KING-EMPEROR* 


December, 19. 


Presumption—Indian Penal Code (Act XLV of 1860), Sec. 124A.—Printing and 
publishing a seditious book —Krowledge of the comtenis—Intention ip excite 
disaffection—Sentence— Position of printers and publishers. 

A man who is the registered owner andthe proprietor of the publishing house 
carried on in conjunction with the printing business is Hable to be convicted 
under section 124A of the Indian Penal Code for printing a seditious book, He is 


presumed to have knowledge of the contents of the publications printed and issued 
hy him. : 


A man is presumed to intend the reasonable consequences of his own acts. If 
he chooses to print and publish a seditious book, the intent to excite disaffection 
ig to be presumed, 

The position of printers of seditious documents is probably worse than that of 
the authors, because the seditious acts of the author would be far less extensive 


in their operation if it were not for the existence of persons able and willing to- 
print end publish them. 


Appeal by the Accused under section 411 of the Code of Crimi- 
nal Procedure, . 


The material facts appear from the judgment, 
Messrs Santosh Kamar Bose and Manindra Nath Banerji 
for the Accused, 


Messrs, B, M, Sen and Anil plant Roy Choudhury for the, 
Crown. 


é #Crithins! Appeal No, 478 of 1930, against the ardar of T. Roxburgh Esq, 
Chiot Presidency Magistrate at Calcutta. 


Vot. LIIL] HIGH COURT, __ 183 


The following judgments were delivered : CRIMINAL, 
Lort-Williams, J: In this case the appellant was charged 133e 


under section 124A of the Indian Penal Code and convicted and Braja Behar! Bituka 
sentenced by the Chief Presidency Magistrate to two years’ rigorous Kins Emperor. 
imprisonment. He is the registered keeper of the Mahamaya EEE 
Press and the proprietor of the Burman Publishing House which oe á 
businesses were carried on at 193 Cornwallis Street and are now 
carried on at r9 Cornwallis Street, In that press was printed a 
book “Fansir Asirbad” which without any doubt is a seditious 
work. It has not been contended otherwise by the appellant. The 
only point raised by him is that although he is the registered owner 
of the press and proprietor of the press and the proprietor of the 
publishing house carried on in conjunction with that printing 
business he is not liable to be convicted under this section because 
it has not been shewn that he had knowledge of the 
contents of this work and therefore it cannot be presumed that he 
intended to excite disaffection by printing it. The eviderce is that 
he was arrested in these premises which consist of only two rooms, 
that when a search was made a part of the manuscript of the book 
was found, also posters advertising the publication, and three 
blocks for a certain picture called the “picture of the shackled feet” 
which appears in this book and a large poster was displayed announ- 
cing the publication, All these were in the premises for any- 
body to see. The contention of the appellant is that neverthe- 
less he might have been present carrying on his business in these 
premises without having any knowledge of the contract for pub- 
lishing this work, The evidence to which I have referred is ample 
to show that a prima facie case has been established. The man who 
is the proprietor and owner of the press and the publishing house 
connected with it cannot be allowed to contend that he can shut 
his eyes to everything going on upon his premises and then pre- 
tend that he has no knowledge of the contents of the publications 
printed and issued by him. As I have said there is a complete 
prima facie case against him, It is quite true that if he had liked 
and if he had been able to do so he couldehave called evidence to 
show that in spite of this circumstantial evidence against him, in 
fact he was away from the premises during the whole time 
that the book was being printed and published and that he 
had not been informed either of the printing and publication or of 
the contents of the book, He has called no such evidence and the 
result is that he has been rightly convicted, It is said that there n 
is no proof that he had the intention to excite disaffecjion. 
e 
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But a man is presumed to intend the reasonable ‘consequences of 
his own acts, and if he chooses to print and publish a document 
such as this the intent to excite disaffection is to be presumed, On 
the question of sentence it should be recognised that just 
as receivers are probably worse than thieves because without 
receivers there would be Jess thieves so the position of printers 
of such documents is probably worse than that of the authors 
because the seditious acts of the author would be far less exten- 
sive in their operation if it were not for the existence of persons 
able and willing to print and publish them, 


For these reasons this appeal is dismissed, 
S. K. Ghose, J :—I agree, 
A, T, M, Appeal dismissed, 


CRIMINAL REVISION. 
` Belore Mr, Justice Lort- Williams and Mr. Justice S. K. Ghose. 


AMBICA CHARAN DAS 
D, 
KING-EMPEROR.* 


Complaint—Withdrawal of—Afidayvit and counter-afidavit stamped on non- 
judicial stamps—Inadmissibility in evidence—Enguiry io be under section 
- 476 of the Code of Criminal Procedure (Act V of 1898). 


A complaint was ordered to be drawn up against the complainant for stating 
certain facts against a Magistrate in an affidavit sworn by him in a petition for 
transfer before the Additional District Magistrate, These facts were denied by the 
Magistrate, and the accused in his counter-affidavit. Both the afidavit and 
the coumter-affidavit were stamped with non-judicial stamps : 


Held, that the affidavit and the counter-affidavit were inslmissible in evidence 
as not being “stamped with court-fee stamps, 


That the order of the Additional District Magistrate should be set wae and: 
the complaint withdrawn. 


#Crimina! Revision No. 1029 of t930, against the order ‘of the Additional 
Distrigt Magistrate at Barisal, dated the 25th June, 1930. 


Vou, LHE,} HIGH COURT, 185 


Semble: That the counter-affidavit would be admissibie for the purpose  “RTMINAL. 
of deciding whether a comp'aiat ouzht to be made. 193t. 
wed 


That where technical objection could be raised against the reception of the 
evidence upon which the Additional District Magistrate was purporting to act, - v. 
it was unwise and It would always be unwise to act upon it, when the difficulty King-Emperor, 


could be overcome by directing an enquiry uader section 476 of the Code of 
Criminal Procedure. 


Ambica Charan Das 


‘Application for Revision under section 435 of the Code of 
Criminal Procedure by the Petitioner in the Transfer Case, 


The material facts appear from the judgment, 


Messrs. N. K. Bose, Radhica Ranjan Guka and P, C, Chatterjee 
(Jor Mr. D. N. Bhattacharyya) for the Petitioner, 


Mr, Manindra Nath Mukherjee for the Crown. 
The following judgments were delivered ; 


Lort-Williams, J :—In this case a Rule was issued to show 
cause why a certain complaint shoul! not be withdrawn and the ate j 
proceedings quashed. 

The facts were that an application for the transfer of a certain 
criminal case had been made to the Additional District Magistrate at 
Barisal, The compldinant put in an affidavit stating that the accused 
person had been seen coming away from the compound of the 
Magistrate to whom the case had been sent for disposal. A counter- 
affidavit was put in sworn by the accused person denying this 
statement f# foto, The learned Additional District Magistrate 
called for an explanation from the.Magistrate to whom the case was 
sent for disposal, The learned Magistrate made a statement to 
the effect that there was not a world of truth in the statement in the 
affi javit, Upon that the learned Additional Magistrate on the 25th 
June, 1930, made an order stating that the complainant had filed 
‘such an affi lavit and that the explanation of the trying Magistrate 
showed that this statement in the affidavit was false and that, there- 
fore a formal complaint should be drawn up against him, In the 
formal complaint which was drawn up as a result of the order of 
the 25th June, 1930 he also refers to the counter-fHfidavit, sworn 
“by the accused as being part of the material upon which he had 
made the complaint, ° 

Mr, Basu on behalf of the petitioner has raised certain objec- 
tions—one being that this was an affi Javit of the accused person and 
ought not to have been received in evidence. If the objection be 
sound in a matter such as this, there would be no way of challeng- 
ing the statement which has been made by the complainant namely, 

- that he had been the accysed coming “out of the compound, 
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because the only person living who could. give affirmative evidence 
upon that point would be the accused: himself. No one else 
including the Magistrate himself could say more than that they had 
nevet seen him in the compound, The result would be that 
a most serious charge could be made against the ‘trying Magistrate 
with impunity by the complainant, I am not, therefore, certain’in 
my mind whether such a counter-affidavit would be inadmissible, for l 
the purpose of deciding whether a complaint ought to be made, 
especially as it seems to me that the Additional District Magistrate 
might have asked the accused to make a statement on this point 
and might have acted upon it, But the learned Additional District 
Magistrate does not seem to have acted upon the counter-affidayit 
but has relied only upon the statement of the learned Magistrate. 
Again personally I am not quite certain in my mind whether he 
would not be entitled to take such a statement into consideration 
when coming to a conclusion whether a complaint should be: made 
or not. But it seems to us that where technical objections -of 
this kind can be raised against the reception of the evidence 
upon which the A iditional District Magistrate was purporting to 
act, it was unwise and it would always. be unwise to act upom it,’ 
when the difficulty can be overcome by directing an enquiry such 
asis mentioned in section .476 Criminal Procedure Code. 

The last point taken by the learned advocate seems conclusive 
although it is purely technical. It appears that both the affidavits 


‘were stamped with non-jadicial stamps whereas the General Rules 


ana Circular Orders ( Criminal ) require that the stamps upon 
such affidavits shall be court-fee stamps. Therefore, both these 
affidavits should have. been rejected as being inadmissible in 
evidence, tas 

. The result is, that this Rule is made absolute, the ae of the 
Additional District EAN is set aside and the complaint 
withdrawn. 

S. K. Ghose, J :—I agree that the Rule should: be made - abso- 
lute. 


ALA, : Rule made on 


Vou, LIH,] PRIVY COUNCIL, 


PRIVY COUNCIL. 


PRESENT: Lord MacMillan, Sir John Wallis and Sir George 
Lowndes, 


SETH NANHELAL AND ANOTHER 
v. 
UMRAO SINGH AND ANOTHER. 


7 


‘ 


+ [On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL PROVINCES. | 


Cfvil Procedure Code (Act V of 1908), Order 22, Rules 2, 89, 90, 93—Execution- 

"sale, when liable to be -set aside ~Adjusiment of decree between decret- 
holder and judgment-debtor—Axction-purchaser not thereby affected— 
Court’s duty to confirm sale—Fragmentary decisions of Appellate Courts 
deprecated. 


-Where on an application preferred by the judgment-debtor under Order a1, 
Rule go, Civil Procedure Code, 1908, to set aside an execution-sale on the 
ground of fraud and material irregulasity in the conduct of the sale, the Court 
is of opinion that no case of fraud had been made ont and that though certain 
irregularities had been established with regard to the sale, they bad not resulted 
in ‘substantial injury to the judgment-debtor, and the application is, in conse- 
quence, rejected, the Court is bound (under Rule 92), upon these findings, to 
confirm the sale, which thereupon would become absolute, subject to any 
vadation on appeal. 

Order 21, Rule 2 which provides for certification of an adjustment come 
to out of Court contemplates a stage in the execution proceedings when the 
question lies only between the judgment-debtor and the decree-holder, After 
`a sale has been duly carried out in execution, the interests of a third party, 
namely, the auction-purchaser, intervene, which cannot be disregarded, 


Accordingly, once a sale has been duly effected, it is not competent to the 
decree-holder and the judgment-debtor to get rid of it by merely asserting 
that the decree has been adjusted or satisfied out of Court. The only means 
by .which the sale can be avoided are those embodied in Rule 89, viz., an 
application preferred within 30 days of the sale (vide Art. 166, Indian Limita- 
tion Act, 1968), accompanied by a deposit in Court, for payment to the decree- 
holder, of the amount for the recovery of which the property was sold, together 
with 5 per cent of the purchase money, for payment to the auctiongpurchaser 
as statutory compensation. Where no such application is made within the 
time limited, it is obligatory on the Court, under Rule 9%, to *pass an’ order 
‘confirming the sale, notwithstanding the circumstance that the decree-holder 
had admitted satis faction of the decree. 

o Nilkanjha v. Yeshwant, (1) overruled, 
` Bibi Shar afan v. Makommed Habibuddin (2), approved, 


(1) (1920) 18 Nag. L. R, 134 i ; 
(2) G91) 13 C L: Ja 531315 C. W. N. 635. è e 
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When several questions are raised by the memorandum of appeal, the 
Court of Appeal should not, ordinarily, dispose of the appeal by dealing only 
with one of them, leaving the other questions at issue between the partios 
undecided. Fragmentary decisions of this character are most inconvenient 
and tend to delay the administration of justice. 

Appeal No. 94 of 1929, by special leave, from an order, dated 
the ryth December 1925, of the Court of the Judicial Commis- 
sioner, Central Provincas, which affiimed a judgment and order, 
dated the 1sth April 1925, of the District Judge of Hoshanga- 
bad, who had reversed a judgment and order, dated. the roth 
January 192, of the Subordinate Judge of Hoshangabad. The 
first Court, in effect, confirmed a sale held in execution of a 
decree at which the appellants had purchased the property, but 
the District Judge and the learned Judicial Commissioner set 
aside the sale, following the decision in Wi/kanth v, Yeshwant (1), 

The material facts of the case are set out in their Lordships’ 
judgment, The main question for determination on the present 
appeal turned on the 6th issue framad by the First Court, namely, 
“fas the Court no jurisdiction to confirm the sale in view of 
the fact that the decree holder has admitted satisfaction of the 
decree’? The Subordinate Judge recorded his finding on the 
6th issue in the following words :— 

“ The ruling in Vifkantha v, Yeshwant (1), is based upon the 
ruling in Khushal Chand v, Nandram (2). The facts of the case in 
Nilkanth v, Yeshwant (1), and that of KAushal Chand v, Nandram 
(2), aré quite different. In the latter case it is not the same decree- 
holder who was deferred from pursuing his remedy and who also 
previously compromised. With great respect I.should think that the 
tuling in Wilkantha v. Yeshwant (1) would not have been what it is 
had the case, Bibi Shatafany, Muhammad Hubibuddin (3), been 
cited in the High Court. I would therefore most respectfully follow 
the latter case in preference to the former, for I feel confident that 
the ruling in Milkantha v. Yeshwant (1) would be re- considered by 
our High Court, ” 

On appeal, the District, Judge differed from thè Subordinate 
Judge, Concluding his judgment in the following words :—~ 

“ The oly point to consider is whether in spitd of the satisfac- 
tion of the decree in shape of execution of a fresh mortgage-deed 
certified to the Court, the Court below had jurisdiction to proceed 
further with the execution of the decree. In my opinion, following, 


(1) (1920) 18 Nag. L. R. 134. 
(a) (tort) L L. R. 35 Bore 516; 13 Bom. L. R. oT 
(3) (1911) 15 C. W. N. 685. 
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the ruling of our High Court in Wilkantha v, Yeshwant (1), it had 
not, Consequently it should be ordered that the satisfaction of the 
decree by execution of a fresh mortgage’ deed in favour of the 
Society bs recorded as certified and the proceedings relating to 
execution fall to ground absolutely. The sale held in pursuance of 
these proceedings will also be set aside, ” 

The District Judge therefore made an order setting aside the 
sale in question and being aggrieved by that order the appellants 
made an application for revision of the said order to the Court of the 
Judicial Commissioner, and the application was heard by Mfr. D; G, 
Mitchell, A. J. Ca who delivered judgment on the 26th August, 
1426, He took the view that the decision of the Subordinate Judge 
was right and that of the District Judge erroneous, observing as 
follows :— 

“ Rule 89 is a special provision whereby the judgment-debtor 
and other persons with an interest in the property may satisfy the 
decree after sale has been held and before it is confirmed ; and this 
tule should be taken as modifying the generalized provisions of 
rules 1 and 2, It is no longer sufficient for the judgment-debtor to 
make a payment to the decree-holder in satisfaction of the debt and 
then to come with the plea that the decree is extinguished. He 
must come into Court and make a payment in full of the decretal 
amount to satisfy the decree-holder’s claims, and also a payment of 
five per cent more to satisfy the reasonable claims for compensation 
of the auction-purchaser. If he fails to do so, the adjustment is not 
one which the executing Court can recognise, This view is borne 
out by the mandatory form in which rule gr has been framed. 
Apart from the reference to rule go and rule gt, which do 
not enter into this discussion, rule 92 requires that where no appli- 


cation has been made under rule 89 or where such application has 


been made and disallowed, the Court s4s// make an order con 
firming the sale, 

“ This view may be further justified on general grounds, Rule 
89 was devised chiefly to provide for reasonable compensation to a 
disappointed purchaser who has deposited a considerable sum of 
money, but also to provide that this compensation shall be assessed, 
collected and paid to him with a minimum of trouble and risk, If 
itis held that a private adjustment between the creditor and the 


debtor can be recognized by the Court at this stage of the proceed- 


ings, the safeguards of rule 89 disappear, and the purchaser is left 
to get his compensation by the troublesome and expensive method 


(1) (1920) 18 Nag. L. R, 134. 
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of a civil suit, Such was surely not the intention of the legislature ` 
when it devised this special procedure.” 

The learned Additional Judicial Commissioner, Mr. Mitchell, 
did not, however, actually decide the point, as he was of opinion 
that it ought to be decided finally by a Fall Bencb, and he made a 
suggestion to that effect. The}imatter was referred to a Bench of 
three Judges, but as the same point arose for consideration in 
another case, Maroti v. Vithoba (x), (Civil Revision No, 252 of 1923) 
the reference to the full Bench was revoked. A Divisional Bench 
composed of Findlay and Prideaux, J. Cs., heard the said case 
of Maroti v. Vithoba (1) and delivered judgment on the agth 
November 1926, observing as follows :—“ So far as the present case 
is concerned we do not find it necessary to consider at length 
whether the rule laid down by Kotwal, A. J. C. in Nilkantha v,. 
Yeskwani (2) ia too widely expressed or not” 


The appellant’s revisional application then came to be heard 
by Kotwal A. J, C. who dismissed it on the 17th December 1926, 
by an order in the following terms: “The hearing of this case 
was adjourned pending decision of Civil Revision No, 252 of t925 
by the Bench. The facts of this case which are stated in the pro- 
posed reference to a Bench by my predecessor are for aH material 
purposes similar to those in Civil Revision No. 252 of 1925. The 
decision of the Bench is against the applicants s contention, The 
application is therefore dismissed with costs” 


The appellants thereupon preferred the present apical from the 
said order of the Additional Judicial Commissioner by special 
leave of His Majesty in Council. 


Dunne, R, C. (with Dude) for the Appellants; The rights of the 
auction-purchaser must be protected: Biči Sharifan v. Mahomed 
Habibuddin (3). He is not the representative of either the 
judgment-debtor or the decree-holder, 

[Sir John Wallis: The auction-purchaser is entitled to his 5 
per cent under Rule 89 of Order ar.] 

The opinion of Mr, Mitchell, A, J. C, was in our favour, 

[Sir George Lowndes; le followed the Calcutta ruling in 
Bibi Sharifan v, Mahomed Habibuddin (3). |} 

Mr, Mitchell's view was that the decision in Nilkantha v. Fesh- 
want (2) was erroneous. 

[Sir John Wallis observed that in, Wivkantha v. Yeshwant (2). 


(1) (1926) 100 I. C. 565. (2) (1948) 18 Nag. L, R, 134. 
(3) (1913) 13 C. Ls J. 535 3 15 C. W. N. 685, 
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there was a deposit of 5 per cent, so the question did not arise 
there] : 

Refers to Zain-ulAbdin v. Muhkammad Asghar Ali (1). 

[Zord MacMillan; In essence this is an appeal from the 
judgment of the Division Bench in Civil Revision No. 252 
‘of 1925] 

[Sir George Lowndes: If the sale is once confirmed, the pur- 
chaser gets an absolute title] i 

[Zord MacMillan, After the sale is once confirmed, you can- 
not avail yourself of Order 21, Rule 89 7] 

Yes ; that is so. 

[Lord MacMillan: Rule 89 does not in express words say that 
the application must be made before the sale is confirmed, Are 
you too late under the Rule after the sale has become absolute ?] 

Yes, The party may bring a regular suit, but he cannot apply 
under rule 89 after the sale is made absolute, If the sale is once 
made absolute, there is no power in the executing Court to set it 
aside, The executing Court is then functus oficio. 

In Wilkanth v. Yeshwant (2) the deposit of 5 per cent was made 
for payment to the purchaser. 

[Sr John Wallis: So rule 89 was complied with there, so far 
as the deposit was concerned, | 

The decisions in Zain-ul Addin v. Mukammad Asghar Ali (1) 
and Kushal Chand v, Nandram (3) upon which reliance was placed 
in Nilkanth v. Yeshwant (2) are clearly disting uishable. 

We rely mainly on Bibi Sharafan v. Muhammad Habibuddin (4), 

[Lard MacMillan; It was not before Mr, Kotwal in Nilkanth 
v, Yeshwant (2). ] . 

The Subordinate Judge here says that if the Calcutta ruling had 


been brougbt to the attention of Kotwal A, J. C. in Nilkanth v: 


Yeskwant (a), his decision would have been different. 


Reads Mookerjee J's Judgment in Zidi Sharafan v. Muhammad 


Habibuddin (4). 


[Six John Wallis observed, with regard to the American deci- 


sions cited by Mookerjee J., that the Board deprecated the citation 
of American authorities in the Indian Céurts] , . 


- We rely, also, on Birj Mohun Thakur y, ak “Uma Nath (5). 
Though a decision under the old Code, it is still applicable in 


_ (x) (1837) L L. R. to All, 166, (2) (1920) 18 Nag. L, R. 134. 
(3) (1911) 13 Bom. L, R. 977. 
(4) (1911) 13 C, L. J. 535; 15 C. W. N. 685. 


(5) (1892) L, R. 19 L. A. 1545 l L. R. 20 Calc. 8. 
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principle. If an application under rule go is refused, and there is 
no application under rule 89, the sale must be confirmed, 

[Sir George Lowndes: 1 do not see how Siri Mohun v, Rai 
Oma Nath (1) helps you here,| 

[Sir John Wallis; The Board there said that the Court’s only 
duty was to pass an order confirming the sale: Refers to order : 
21, rule g2.| 

[Lord MacMillan: The judgment there says, in effect, that 
if you don’t avail yourself of the spccific rules, there is only one 
duty left to the Court: to confirm the sale] 

The fact that in this case the Court made no distinct order 
confirming the sale, is immaterial Ansavali v. Bhim Shankar Datta 
Tewari (2). 

Dube followed, The award has the force of a decree: Act II of 
1912, the Co-operative Societies Act, 1g12, 

[Sir John Wallis referred to sub-clause (2) of order 21, , Rule 89, 
Civil Procedure Code, and observed that you could not proceed 
concurfently under rules 89 and go.] 

No one appeared for the Respondents. 

Their Lordships’ judgment was delivered by 

Sir George Lowndes :—This is an appeal by special leave, 
It raises an interesting question as to execution prcceedings which 
seems to be of not infrequent occurrence, Differing opinions have 
been expressed in India,’ particularly in the Court from which the 
appeal comes, and the matter calls for an authoritative decision. 
Under these circumstances it is' a matter of regret to their 
Lordships that the respondents have not been represented before 
them. . 


The proceedings in question commenced with an award by the 
Registrar of Co-operative Societies, Central Provinces and Berar. 
By this award, the respondents were ordered to pay to the Manegaon 
Society a sum of Rs, 2109-2 with interest, and in default, certain 
immovable property of the respondents, which had been mortgaged 
to the Society, and which was described as Patti No. 2, half share of 
Mauza Bagada (or Bagra) Manegaonin the Hoshangabad District, 
was ordtred tobe sold. By virtue of rules made by the Local 
Government, under the *Co-operative Societies Act, PL of 1912, the 
award was enforceable “in the same manner as the decree of a Civil 
Court. The money not having been paid, execution proceedings 
were taken by the Society as decree-holders and after the usual 

(1) (1892) L. R. 19 L. A. 154. 


(2) (1929) 1. L. R. 56 Calc. 969 (974). 
e 
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formalities, the property was, ôn the rsth September, 1923, put up to 
auction and knocked down to the appellants at the price of 
Rs, 7,100, of which the prescribed ag per cent. was paid at the time 
of the sale, 

On the 24th September, before the sale was confirmed, the res- 
pondents, the judgment-debtors, put in what may be called the usual 
application to set aside the sale on the ground of fraud and irregu- 
larity in the conduct of the sale. 

The law relating to such applications is contained in O, XXI 
Rules 89-92, which are in the following terms :~ 

89.—(1) Where immovable property has been sold in execution 
of a decree, any person either owning such properly or holding an 
interest therein by virtue of a title acquired before such sale, may 
apply to have the sale set aside on his depositing in Court— 

(a) for payment to the purchaser, a sum equal to five per cent, 
of the purchase money, and - 

(ġ) for payment tothe decree-holder, the amount specified in 
the proclamation of sale as that for the recovery of which the sale 
was ordered, less any amount which may, since the date of such pro- 
clamation of sale, have been received by the decree-holder. 

(2) Where a person applies under Rule go to set aside the sale 
of his immovable property, he shall not, uoless he withdraws his 
_ application, be entitled to make or prosecute an application under 
this rule. 


(3) Nothing in this rule ‘shall relieve the judgment-debtor from 
_ any liability he may be under in respect of costs and interest not 
covered by the proclamation of sale, 


90,—({1) Where auy immovable property has been sold in exe- 
cution of a decree, the decree-holder, or any person entitled to share 
in a rateable distribution of assets, or whose interests are affected by 
the sale, may apply to the Court to set aside the sale on the ground 
of a material irregularity or fraud in publishing or conducting it ; 

Provided that no sale shall be set aside on-the ground of irre- 
gularity or fraud unless upon the facts proved the Court is satisfied 
that the applicant has sustained substantial injury. . by reason of such 
irregularity or fraud. A oe 4 ° 

9r.—The purchaser at any such sale in execution of a decree 
may apply to the Court to set aside the sale, on the ground that the 
judgment-debtor had no saleable interests in the property sold. 


g2.—(1) Where no application is made under Rule 89, Rule go 
or Rule gt, or where such application is made and disallowed, the 
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Court shall make an order confirming the sale, and thereupon the. 
sale shall become absolute. 

(2) Where such application is made and allowed, and where in: 
the case of an application under Rule 89, the deposit required by 
that rule is made within 30 days from the date of sale, the Court 
shall make an order setting aside the sale. 

Provided that no order shall be made unless notice of the abolie 
cation has been given to all persons affected thereby. . 

- (3) No suit to set aside an order made under this rule shall be 
brought by any person against whom such order is made, f 

On this application, issues were framed by the Subordinate Judge 
of Hoshangabad and the matter proceeded to trial, the confirmation 
of the sale standing over to await the result, 

On the 15th June, 1924, (28th June, 1924 ?) when there appeared 
to be some chance of the proceedings coming to an end, the. com- 
pany* came forward with another application, alleging that the 
judgment debt had been adjusted as between them and the respon- 
dents who had executed a mortgage in their favour on the roth May, 
1924, to cover the outstanding amount of the debt, and that in 
consideration thereof, they (the company) had agreed to accept 
payment by instalments, It was accordingly prayed that the adjust- 
ment might be recorded and certified, and that the Manegaon pro- 
perty which had been sold to the appellants might be released. ; 

New issues were framed on this application and incorporated in 
the existing inquiry, which was prolonged till the roth January, 1925, 
when the Subordinate Judge delivered a combined judgment on the 
two applications, On the first, he held in effect that no case of 
fraud has been made out, and that though certain irregularities had 
been established with regard to the sale, they had not resulted in 
substantial injury tothe respondents, He therefore thought that 
the sale.could not be set aside and he accordingly rejected the res- 
pondents’ application. Upon this finding, the Judge was bound by 
Rule 92 of the order above quoted to confirm the sale, which there- 
upon would become absolyte, subject, of course, to any variation on 
appeal, No such order, however, was in fact made. . 


The issues framed on the Company's application raised questions 
as to the bona fides of the new mortgage, on which the Subordinate 
Judge held that it was collusive and fraudulent, and entered-into 
with the purpose of defeating the rights of the appellants as put- 


e The word ‘company’ efefer8 tothe decree-holders, i. e; the’ ise sa 
Society—Rep. 


Vou, LIII } PRIVY COUNCIL, 


chasers, Issues 6 and 9, which have given rise to the present appeal, 
were as follows :— 

~ 6. Has the Court no jurisdiction to confirm the sale in view of 
the fact that the decree-holder has admitted satisfaction of the 
decree ?. 

-. 9. Has any interest or title accrued to the ORS under the 
auction sale, and if so, could it be defeated by a compromise arrived 
at in-his absence ? 

.On these issues the Subordinate Judge declined to follow the 
ruling ofa single Judge of the Judicial Commissioner’s Court 
[Nilkanth v. Yeshwant (r)|, preferring to be guided by the opinion 
of the Calcutta- Appeal Court in a case[ Sidi Sharafan v, Muhammad 
Habibuddin (2)\, which bad not been cited in the first mentioned 
ease, He therefore held against the Company on these issues also, 
- and rejected their application, 


-The respondents appealed to the District Court against the 


cion of both applications, joining as respondents the Company 
the present appellants, and certain other interested persons who are 
‘not before their Lordships. The grounds set out in their memo- 
randum of appeal .covered all ths issues decided under their own 
application in the lower Court, and also those involved in the appli- 
cation of the Company. It willbe sufficient to set out the r5th 
paragraph of the memorandum :— 

15, When both the judgment-debtor and decree-holder say that 
the decree has been satisfied out of Court, the lower Court was 
bound to enter satisfaction under O. XXI, R. 2. It erred in refusing 
to follow the -ruling of our own High Court [Ni/kanth v 
Yeshwant (1).] 

. The appeal came on in due course before the District Judge of 
Hoshangabad, who, unfortunately, as their Lordships think 
dealt only with the contention raised by paragraph 15 of the memo- 
randum of appeal, leaving the other questions at issue between 
the parties undecided. He was of opinion that the contention of 
the respondents so raised was “obviously correct,” and held that 
under the circumstances the lower Court ‘was bound» to set 
aside the sale, ¢nd-he made an order to that effect. 

- The appellants .being dissatisfied with this determination, 
npplied in revision to the Court-of the Judicial Commissioner, 
asking that the order of the District Court should be set aside, 
Their application was heard by Mitchell, A. J. C., who delivered 


- (t) (1920) 18 Nag, L, R. 134, 
(2) (t911) 13 C. L. J. 535 3 15 C. W. N. 935,° 
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a well-reasoned judgment on the 26th August 1926. He clearly 
thought that the case of Nilkanth v, Yeshwant (x) had been 
wrongly decided and he submitted the papers to the Judicial Com- 
missioner for reference to a Full Bench. A reference was at first 
ordered, but was subsequently cancelled as the same question 
was already pending before a Full Bench in another case,* “The 
final decision on the appellants’ application therefore stood over to 
await the judgment of the Full Bench, and this having apparently 
been against the contentions of the present appellants, their appli- 
cation for revision was eventually dismissed, 

It appears from the record before their Lordships that there had 
been considerable conflict of opinion in the Court of the Judicial 
Commissioner on thie subject, though the only reported case is 
that of Nilkanth v. Afcuaram (1), in which Kotwal, A. J. C., was of 


Opinion than an adjustmént between the décree-holder and the 


judgment-debtor come to at any time before confirmation of an 
execution sale nullified the decree, taking away “the very 
foundation of the Court’s power to execute the decree, viz., the 
existence of a decree capable of execution.” 

Their Lordships are unable to concur in this reasoning. In the 
first place, O. XXI r. 2, which provides for certification of an 
adjustment come to out of Court clearly contemplates a stage in 
the execution proceedings, when the matter lies only between the 
judgment-debtor and the decree-holder, and when no other inter- 
ests have come into being. When once a sale has been 
effected, a third-party interest intervenes, and there is nothing 
in this rule to suggest that it is to be disregarded. The only means 
by which the judgment-debtor can get rid of a sale, which has been 
duly carried out, are those embodied in rule &9, viz., by depositing 
in Court the amount for the recovery of which the property was 
sold, together with 5 per cent, on the purchase money, which goes 
to the purchaser as statutory compensation, and this remedy can 
only be pursued within 30 days of the sale—see Art. 166, Sch. I of 
the Limitation Act, 1908, | That this is so, isin their Lordships’ 
opinion clear under the wording of rule 92, which provides that in 
such a case {i.¢., where the sale has been duly carfied out), if no 
application is made under rule 8) “ the Court sda// make an order 
confirming the sale and thereupon the sale shall become absolute,” 


(1) (1920) 18 Nag. L, R, 134. 
*Mareti v. Vitheba and another, not reported. (This case was reported in 
100 L C, 565—Rep,) e 
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Their Lordships make no reference to cases under rule gt which P, C. 
bas no application to the present case, They only desire to add 1930. 


that the view they have expressed above accords with the judgment Soth Neahelal 
of Mitchell, A, J. C. in the present case, with that of the Calcutta 
Judges in Bidi Sharafan v, Muhammad Habibuddin (1) (supra) and 
- they think, with that of Hallifax, A. J. C., when it was under con- Sir, George Lowndes, 
sideration in the present case whether leave should be given in 

India to appeal to His Majesty in Council. 


ve 
Umrao Si Singh, 


Their Lordships greatly regret that the conclusion to which 
they have come will not finally determine the questions in dispute 
between the parties, in view of the fact that when the case was 
before the District Court in appeal, the other matters raised by the 
respondents under rule go, were left open, and their consideration 
is therefore not competent in this appeal, Their Lordships would 
Teiterate what has-been said by the Board on many previous 
occasions, that fragmentary decisions of this character are most 
inconvenient, and tend to delay the administration of justice, 

For the reasons given above their Lordships will humbly advise 
` His Majesty that this appeal should be allowed, that the orders of 
the Court of the Judicial Commissioner in revision and of the Dis- 
trict Court in appeal should be set aside, and that the case should 
be referred back to the District Court for decision of the questions 
still standing for determination before it under O, XXI, r. go of the 
Code of Civil Procedure. The respondents must pay the costs of 
the hearing before the District Judge in appeal and in all subse- 
quent proceedings, All other costs in India will be dealt with by 
the District Judge. 

The respondent will pay the costs of this appeal. 

T. L. Wilson & Co: Solicitors for the Appellants, 

None for the Respondents, 


KE, J.R Appeal allowed, 


(1) (r911) 13 C. L. J. 5353 15 C. W. N. 685. 
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Present: Lord Blanesburgh, Lord MacMillan, Sir Lancelot 
f Sanderson and Sir George Lowndes, 


MISS DOTTIE KARAN AND OTHERS ` -+> 


2 : aa ro Be 
RAI BAHADUR LACHMI PRASAD SINHA AND ‘OTHERS, 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT Parna, | 


Transfer of Property Aad (LV of 1882), section sg—Indian Registration Act 
(XVI of 1908), sections 32,33,34,87 ~Registered instrument requisite for valid 
mortgage, where principal money is Rs. 100 or, wpmards—Presentation of 
mortgage-deed for registration under special power of atlorney executed by 
the mortgagors —Alteration of date of mortgage in special power—Invalidity 
of registration solny to want of jurisdiction in cis | officer Na 
estoppel against statute. 


Where the principal money secured is Rs. loo or more, a mortgage can be 
validly effected only by an instrument duly registered ia accordance 
with the provisions of the Indian ee Act. (vide sec. 59, Transfer of 
Property Act, 1882) .- awe ` : 7 
` The mortgagors executed a spècial p power of attorney on the roth February; 
1910 before the Sub-Registrar of Allahabad, whereby they empowered the agent 
to present a mortgage deed dated the 8th February 1gïo for registration before 
the Sub-Registrar of Monghyr, After theexecution of the sald power, but 
without the consent or by the authority of the executaats of the special power, 
the date of the mortgage deed, as stated in the power, was altered to 4th Octo- 
ber 1910. Purporting to act under the power of attorney, . as so altered, thd 
agent on the sth October 1910 presented for registration to the Sab-Registrar of 


_ Monghyr a mortgage deed dated the 4th October 191c, and the Sub-Registrar, 


without noticing the said alteration of the date in the special power, registerpd 
the mortgage deed : 

Held, that, having regard to the provisions of the Indian Registration - Act, 
1908, sections 32,33 and 34,the registration of the mortgage deed. was, invalid and 
no mortgage was effected thereby. The special power was no authority for the 
agent to present for registratlon any mortgage dated the 4th October 
1910, and as the Special power was the only authority produced to the Sub: 
Registrar of Monghyr, he had no Jucisalction, to accept the i ioortgage for 
registration. ws kee errs 

Held, further, that this was ngt merely a case of defect of procedure, curable 
under settion 87 of the Act, but disclosed a want of jurisdiction in the Regis- 
tering Officer, . ` 


Held, also, that, assuming the ay had represented to the mortgages 
that the agent had a special power to register the mortgage deed for them and 
that he (the mortgagee) had acted upon such representation, these facts did not 
estop the mortgagors from challenging the validity of the registration, inas- 
much as the express provisions of the Registration Act were not complied 
with. 
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Appeal No. 92 of 1928 against a judgment and decree, dated 
the gth Augu:t 1927, of the High Court, Patna, setting aside a 
judgment and decree, dated the 2oth December 1923, of a Court 
of the Subordinate Judge of Monghyr. 

The principal question for determination on this appeal related 
to the validity of the registration of a mortgage deed, dated the 4th 
October 1910, executed by the appellants-defendants, in favour of 
plaintif No, 1 (respondent), The material facts of the case are set 
out in their Lordships’ judgment. 

Dube for the Appellants: The provisions of section 22 and 33 
of the Registration Act, relating to the presentation of documents 
for registration are imperative, and must be strictly followed : 
Jambs Prasad v, Mahammad Aftab Ali Khan (1). In view of the 
alternations made in the bond and the special power, the registra- 
tion offthe mortgage was invalid, 

Subba Rao for the Respondents, submitted, that the defect, if 
any, in the registration was cured by section 87, and referred to 
Sah Mukhun Lall Panday v. Sak Roondun Lal (2) and Muhammad 
Æwar v. Birj Lal (3), He further contended that the mortga- 
gors were by their conduct estopped from denying that the mort- 
gage deed was not validly registered. 

Their Lordships’ judgment was delivered by 

Sir Lancelot Sanderson :—This is an appeal against a judg- 
ment and decree dated the 9th August, 1927, of the High Court 
of Judicature at Patna, setting aside a judgment and decree dated 
the 2zoth December, 1923 of the Court of the Subordinate Judge 
of Monghyr. 

The suit was brought on the rath September, 1922, by Lachmi 
Prasad Sinha and his co-plaintiffs, who are members of a Hindu 
joint family, against Christiana Benshaw and her daughter, Dottie 
Karan, claiming to recover Rs. 21,770°6-3 in respect of principal 
and interest alleged to be due on a mortgage dated the 4th of 
October 1910, and to enforce the said mortgage by sale of the mort- 
gaged properly, The Subordinate Judge pargo the plaintiffs’ 
suit with costs, 

The plaintiffs appealed to the High Court, whicheallowed 
the appeal andemade a decree for sale of the mortgaged property 
in favour of the plaintifs. Chrietiana Benshaw died while the 
appeal was pending in the High Court, and her husband, Samuel 


(1) (1914) L. R. 42 I. A. 233 21 C. L. J. 218; 1. L. Re 37 All. 49 
(2) (1875) 24W. R.75 P.C. f 
(3) (1877) L. R. 4.1. A. 166; l. L. R. r All. 465 P.G 
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FCs Benshaw and his daughter Mercia Benshaw, were added as legal 

1939. representativas of the said Christiana Benshaw, ` , 

Miss Dottlo Karan Dottie Karan, Mercia Benshaw and Samuel Benshaw have 

Rai Bahadur Gent appealed against the decision of the High Court to His Majesty 
Prasad Sinha. in Council, . ; 

Sir Lancelot Christiana Benshaw firs married Rai Bahadur Dhiraj 


Sanderson, Karan, an Indian Christian. By him she had a daughter, Dottie 
75 Karan, who is the first appellant, and a son, David Karan, 
who died before this litigation began. 

After the death of her first husband, Christiana married 
the above-mentioned Samuel Benshaw, by whom she bad a 
daugbter, the above-mentioned Mercia Benshaw, These two 
persons are the other appellants, 

Rai Bahadur Dhiraj Karan died on the 13th of December, 
1895, leaving him surviving his widow, Christiana, his sop, David, 
and his daughter, Dottie. 

The plaintiff’ case was that after her marriage to Samuel 
Benshaw, Christiana appointed him her agent, and gave him a 
general power of attorney, dated the 6th April, 31898, that on 
or about the, 6th May, 1909, Christiana Benshaw borrowed 
Rs. 500 from l.achmi Prasad Sinha on a note of hand; that as 
she required a further advance she arranged with Lachmi Prasad 
Sinba through her husband and agent, Samuel Benshaw, that he 
should advanca a further sum of Rs, 2,500, and that her first 
husband’s share in Mahal Kamarpar should be mortgaged by her 
and her two children, David and Dottie Karan, as security for the 
two sums of Rs, 2,500 and Rs, 500, making a total of Rs, 3,0co and 
interest thereon. 


It was alleged on behalf of the plaintiffs that on the 4th Octo- 
ber, 1910, Christiana Benshaw, Dottie Karan and David Karan exe- 
cuted a mortgage deed in favour of Lachmi Prasad Sinha at Mon- 
ghyr in the presence of attesting witnesses, and that at that time the 

> sum of Rs, 2,500 was paid by him to Christiana Benshaw. It was 
alleged that the month of February had been inserted as the date 
at the end of the mortgage deed, and that at the time of execution 
the word “ February” was crossed or blotted out, and the date the 
4th October,*rgro, was inserted. 

This was done, it was alleged with the consent of the execu, 
tants and the alteration was initialled by Samuel Benshaw, 


There is no doubt that a date in the mortgage has been crossed 
s out, and it was alleged on behalf of the defendant-appellants that 
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what was crossed out was not only the month February, but also 
the day of the month, viz. the 8th. . 1930. 

On the sth October, rgro, the mortgage deed was registered Mie Datta Karan 
. Monghyr by the Sub-Registrar on the admission of execution ean pe aed a 
y Samuel Benshaw, who presented a special power of attorney Prasad Sinha. 

dated the gth February, rgro, purporting to bave been executed Sir Lanc 
aoe ir Lancelot 
by Christiana Karan (then Christiana Benshaw), Dottie Karan Sanderson, 
and David Karan before the Sub-Registrar of Allahabad on the ae 
roth of February, rgto, f 
The defendants admitted their signatures to the mortgage 
~ deed, but they denied that they executed it at Monghyr on the 
4th October, rg10, or that they received any consideration 
money, They alleged that they were at Allahabad on the 4th 
of October, rgro, and they stated that they had not authorized 
Samuel Benshaw to admit execution of the mortgage, which was 
dated the 4th October, rgto, and that the only mortgage executed 
by them was dated the 8th February, 191o. 
The defendants further contended that the attestation and regis- 
` tration of the mortgage were not according to law, and that, there- 
fore, the deed was inoperative as a mortgage. 

The Subordinate Judge held that the executants were at Allaha- 
bad on the 4th October, 1910; that they did not go to Monghyr 
on that date ; that the deed was signed at Allahabad and attested 
subsequently at Monghyr, and consequently, it was not validly 
attested. Healso held that Mr, Benshaw had no authority to 
admit the execution of the deed dated the 4th October, rg10, but 
only of a deed dated the 8th February, 191o; and that the deed 
was not vilidly registered. He further held that as the executants 
did not go to Monghyr it followed that they did not receive the 
consideration money, In the result he dismissed the plaintiffs’ suit 
with costs, 

‘On the plaintiffs’ appeal, the High Court held that the mort- 
gage was duly executed at Monghyr inthe presence of attesting 
witnesses ; that Samuel Benshaw had authority to admit execu- 
tion of the mortgage deed on behalf of the executants before the 
Sab-Registrar; ¢hat in any case, as the executants had repre- 
sented to Lachmi Prasad Sinha that Samuel Benshaw had such 
power and thereby induced Lachmi Prasad Sinha to act on that 
representation they could not now deny Benshaw’s authority, 
and consequently, the deed was validly attested and registered, 
They also held that the exsctutants received consideration money. 
They set aside the decree of the Sybordimte Judge and ofdered 
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that a preliminary decree be drawn up for the amount due under 
the mortgage together with costs in both Courts in favour of the 
plaintiffs. 

Against that decree of the High Court the defendants, Dottie 
Karan, Mercia Benshaw and Samuel Benshaw, have appealed to His 
Majesty in Council, As already stated, the two last mentioned 
defendants are parties to this appeal in their capacity of legal repre- 
sentatives of Christiana Benshaw. 

Their Lordships do not find it necessary to give any decision 
upon the questions of fact involved in the above-mentioned conten- 
tions of the parties, as to which the evidence was conflicting, and in 
respect of which the Courts in India arrived at different conclusions, 
because, in their Lordships’ opinion, this appeal can, and must, be 
decided upon the question relating to registration of the mort- 
gage bond, 

As to the last-mentioned point there is no dispute as to the 
material facts. 

The special power of attorney executed by Christiana Benshaw, 
Dottie Karan and David Karan, under which Samuel Benshaw pur- 
ported to act when he admitted execution of the mortgage deed 
before the Registrar at Monghyr on the sth October, 1910, is as 
follows :— 

“ We are Mrs, Christiana Benshaw Nee (sic), Mrs, Christiana 
Karan, widow of late Rai Dhiraj Karan Bahadur, Miss Dottie 
Karan, daughter and Mr, David Karan, son of late Rai Dhiraj Karan 
Bahadur, residents of Mohalla Belan Bazar, Pargana, police station, 
sub-registry office and district Mongbyr, at present residing at 
South Road, Allahabad, by nationality Christians, by occupation 
Zamindars, 

“ We, the executants have executed a mortgage bond, dated 4th 
October, 1910, for Ra, 3,000 in favour of Babu Lachmi Parshad 
Sinha, son of Babu Beni Ram, deceased, by caste Amast Kayasth, 
resident of Lachmi Nagar Gogri, Pargana Pharkia, police station 
Gogri, district Monghyr, at present residing at Monghyr fort, by 
occupation a Zimindar, and have affixed our signatures thereon by 
our own pen. As itis necessary and requisite for sis to present the 
said bond before the Registrar of district Monghyr, and to have it 
registered, we of our own accord and free will, have appointed Mr, 
Samuel Henshaw, husband of me Christiana Benshaw, by nationality 
a Christian, resident of Belan Bazar, Pargana Monghyr, police sta- 
tion Monghyr, district Monghyr, by occupation a Zamindar as our 
Mykhfar Khas (special agent) and we do declare that the said 
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Mukhtar shall present the said bond containing our signatures before 
the Sub-Registrar of Monghyr, within the jurisdiction of the Hon’ble 
High Court in Calcutta, get the same registered on his own admis- 
sion, on our behalf and affix his signature as our Mukhtar, to his 
admission, and effect exchange of equivalents after the deed is regis- 
tered. These acts done by the said Mukhtar are and shall in every 
way be accepted and ratified by us as-done by us as personally. 
Therefore, we have executed this special power of attorney so that 
it may be of use when required. 

“ Dated the gth February, roto. 

` “Christiana Karan now Christiana Benshaw, 

“ Dottie Karan. 

“ David Karan, 

“Seride —Muhbhammad Yasin, resident of Mahalla Belan Bazar, 
Monghyr, at present residing at Allahabad. ” 

On the special power there is an endorsement by the Sub-Regis- 
trar of Allahabad to the effect that the said power of attorney was 
executed before him by the above-mentioned executants on the roth 
February, 1910, and the said power bears the seal of the Sub- 
Registrar of Allahabad. 

The said power also bears the name and seal of the District Sub- 
Registrar of Monghyr, and the date the sth October, rgro, 

It is to be noted that the date of the mortgage bond referred 
to in the special power of attorney is given as the 4th October, 
I910. 

Inasmuch as the special power of attorney was executed on the 
roth February, roro, and the executants state therein that they 
“ have executed a mortgage bond, ” it is obvious that the date “ 4th 
October, 1g10, ” could not have been in the special power when it 
was executed. 

Both the Courts in India have found that the date of the mort- 
gage bond stated in the special power, when it was executed, was the 
8th February, 191o, and that the said date, viz, the 8th February, 
1910, had been altered to the 4th October, IgTo, 

The High Court further found thate the alteration must have 
been made after, the registration of the special power had been 
effected at Allahabad on the roth February, roxo. g 

With this finding their Lordships agree. The High Court further 
held that the alteration must have been made at the instance of 
Samuel Benshaw, as the special power was in his possession. This 
may or may not be correct ; it is, however, not material for the 
gonsideration of the present question, for their Lordships are satis- 
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fied that there is no ground for holding that the alteration was made 
with the consent or by the authority of the execttants of the special 
power. 

In the consideration of this quéstion, therefore, it must be taken 
that the special power given on the’ roth February, 1910, by the- 
three executants to Samuel Benshaw, was in respect of a mortgage 
bond dated the 8th February, rgto, which the executants stated 
they had executed, The executants thereby gave Samuel 
Benshaw power to present tha said bond before the Sub-Registrar of- 
Mongbyr. 

The question is whether the registration of the mortgage bond 
dated the 4th October, rg10, which Samuel Benshaw purported to 
effect in pursuance of the above-mentioned spect power was a good 
and valid registration, A 

For the consideration of this question it is necessary to 
refer to certain sections of the Transfer of Property Act, 18382 
(Act IV of 1882), and of the Indian Registration Act {Act XVI 
of 1908). . 

Section 59 of the Transfer of Property Act, 1882, provides: 
that :— : 

"eg, Where the principal money secured is Rs, 100 or upwards, 
a mortgage can be effected only by a registered instrument signed 
by the mortgagor and attested by at least two witnesses, ” 

This section applies to the mortgage in suit inasmuch as thé 
principal money secured thereby was more than Rs, x100, and, 
therefore, the alleged mortgage could be effected only by a registered 
instrument, 

By Section 3 of the said Act “ registered ” means registered in 
British India under the law for the time being in force regulating 
the registration of documents, The law regulating the registration 
of documents in force at the time when the mortgage was executed 
was the Indian Registration Act of 1908, which came into force on 
the 1st January, 1929 :— j any 

Section 17 (1) (4) is as follows :— . 

“ Ehe following documents shall be registered if the property to 
which they relate is situate in a district in which, end ifthey have 
been executed on or after the date on which, Act No, XVI of 1864, 
or the Indian Registration Act, 1866, or the Indian Registration 
Act, 1871, or the Indian Registration Act, 1877, or this Act came 
or comes into force, namely :— 

() Other non-testamentary instruments which purport or operate 
to create, declare, assign,elimit or extinguish, whether in present oy 
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‘in future, any right, title or interest, whether vested or contingent, 
Qf the value of Rs, roo and upwards, to or in immoveable property.” 

Section 32 is the next material section :— 

“3a, Exceptin the cases mentioned in Section 31 and Sec- 
tion 89, every document to be registered under this Act, whether 
éuch registration be compulsory or optional, shall be presented at 
the proper registration office :— 

“ (a) By some person executing or claiming under the same, or, 
in the case of a copy of a decree or order, claiming under the decree 
or order, or 

“ (b) by the representative or assign of such person, or 

“(¢) by the agent of such psrson, representative or assign, duly 
authorized by power of attorney executed and authenticated in 
manner hereinafter mentioned. ” 

Sub-clause (¢) is applicable to the facts of this case, inasmuch 
as the alleged mortgage was presented for registration by Samuel 
Berishaw purporting to act under the above-mentioned special 
power. 

Section 33 specifies the powers of attorney which shall alone be 
fecognized, and sub-section (1) (a) is applicable to this case, and is 
as follows : 

“ For the purposes of Section 32 the following powers of attorney 
shall alone be recognized, namely :— . 

“ (a) Ifthe principal at the time of executing the power of 
attorney resides in any part of British India in which this Act is for 
the time being in forc2, a power of attorney executed before and 
authenticated bythe Registrar or Sub-Registrar within whose 
district or sub-district the principal resides, ” 

Section 34 provides forthe time within which the persons or 
their representatives must appear before the Registrar for presenta- 
tion, and sub-section (3) (c) provides that the registering officer shall 
thereupon in the case of any person appearing as a representative 
assign or agent satisfy bimself of the right of such person so 
to appear. 

In their Lordships’ opinion it is clear that the registration 
of the mortgage of the 4th October, 1910, was not effecteð in 
accordance with thè above-mentioned provisions of the .Registra- 
tion Act, 

An examivation of the special power of attorney ought to 
have shown the Registering Officerto whom Samuel Benshaw 
presented the fmortgage, that the matter wag not in order. 
The special power on the face of it bore the date gth February, 
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rgto, and the endorsement by the Allahabad registering officer 
showed that it was executed before him on the roth February, 
igto, This special power was being used by Samuel Benshaw 
as an authority to presenta mortgage which the executants in the 
said power were made to say that they had executed on the 
4th October, 1¢10, which disclosed an impossible state of affairs, 
Apart from this, however, itis clear, as already stated, that when 
the executants signed the special power of attorney the mortgage, 
which ‘Samuel Benshaw was thereby empowered to present for 
registration, in fact, was dated the 8th February, 1910; that 
date was altered after the special power had been registered 
on the roth February, 1910, but without the consent or authority, 
of the executants, i ` 

In their Lordsbips’ opinion the special power was no authority 
for Samuel Benshaw to present for registration any mortgage dated 
the 4th October, rg910, and inasmuch as the special power 
was the only authority produced to the Registering Officer, that 
officer had no jurisdiction to accept the said mortgage for 
registration, 

It was, however, argued on behalf of the plaintiffs, that section 
87 of the Registration Act was material, and that by reason of the 
terms thereof the registration should not ba deemed invalid, 

Section 87 is as follows :— 

“ 87. Nothing done in good faith pursuant to this Act or any 
Act hereby repealed, by any registering officer, shall be deemed 
invalid taproly by reason of any defect in his R or 
procedure,” 

Their Lordships are sinable to accept this contention, The 
facts of this case do not show a defect of procedure ; but, on the 
contrary, they do disclose a want of jurisdiction in the Registering 
Officer, Y 

It was then contended on behalf of the plaintiffs that the 
general power of attorney, dated the 6th April, 1898, and given by 
Christiana Benshaw to Sammel Benshaw was sufficient authority 
to enable him to present the mortgage in suit for registration. 
Thiecontention is without any substance, 

The power of attorney given by Christiana Benshaw alone was 
no authority to Samuel Benshaw to present a mortgage purporting 
to be given by Christiana Benshaw, her son and daughter, 

Further, as far as their Lordships are aware, the general power 
of attorney was not produced to the Registering Officer or acted 
upon by him, 
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The High Court were of opinion that the evidence of the plain- 
tif Lachmi Prasad Sinha showed that the executants represented 
to him that Samuel Benshaw had a special power to register the 
mortgage bond for them, that he acted upon ‘such representation, 
and that consequently it was not open to the defendants to 
challenge the validity of the registration. Even assuming the 
facts as found by the High Court, their Lordships are of opinion 
that they cannot constitute any estoppel in this cate having 
regard to the fact that the express provisions of the Registration 
Act have not been complied with. 

Their Lordships are of opinion that the mortgage bond in suit 
was not registered in accordance with the provisions of the Indian 
Registration Act; accordingly it was not a registered instrument, 
and no mortgage was effected thereby. 


For these reasons and without expressing any opinion on the 


other issues raised in the case, their Lordships will humbly advise 
His Majesty that the appeal should be allowed, the judgment 
and decree of the High Court set aside, and the decree of the 
Subordinate Judge restored. The plaintiffs must pay the costs 
of the defendant-appellants in the High Court and of this appeal, 
H, S. L. Polak: Solicitors for the Appellants, 
Douglas, Grant and Dold; Solicitors for the Respondents. 


x, J. R Appeal allowed, 


PRESENT: Viscount Dunedin, Lord Darling, Lord Tomiin, 
Sir George Lowndes and Sir Binod Mitter, 


HARRY KEMPSON GRAY AND ANOTHER 
v, 
BHAGU MIAN AND OTHERS, 


[On APPEAL FRM THE HIGH COURT OF JUDICATURE AT PATNA.] 
e 


Civil Procedure Coda (Act V of 1908), section 2 (r2)— Mesne profits— Mode 
gof ascerfaining—Land planted with indigo by the wmrong-doer—Owner of 
land, when entitled to profits on basis of mere profitable crops which the land 

_ was capable of producing Rental test, when inappropriats. 5 
“Mesne profits” are defined in section 2 (12), Civil Procedure Code, 1908 as 

‘those profits which the person in wrongful possession (of the property in ques- 

tlon) actually received or might with ordinary diligence have received fhere- 
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from”. The test set by the statutory definition is clearly not what the owner 
of the property has Jost by his exclusion, but what the wrong-doer has or 
might reasonably have made by his wrongful possession. What tbe owner 
insuch a case might or would have made (if he had had possession) can only 
be relevant as evidence of what the wrong-doer might with reasonable dili- 
gence have received. 


Gurudas Kundu Choudhury v, Kumar Hemendra Kemar Roy (1) referred to. 


Decisions to the contrary [e. g. Fundit Lachmi Narayan v, Sheikh Mashar 
Hasan (2) ] disapproved. 

Appellants, owners of an indigo factory, were in wrongful possession of ress 
pondents’ agricultural land which they (appellants) utilized ia growing indigo 
for the purposes of their factory. The question being as to the basis upon 
which mesne profits should be ascertained in respect of such land: - 

Held, that although the land was, in fact, pleated with indigo, the growing of 
indigo by theappellants (who were the owners of the adjacent indigo factory) 
was for their owa special purpose, and therefore the respondents (the owners of 
the land) were not entitled merely to the indigo profits. As the land was found to 
be capable of producing more profitable crops, such ag sugarcane, wheat, tobacco 
etc, and as an ordinary farmer would have grown these valuable crops, the mesne 
profits should be calculated upon the basis of the more profitable crops which the 
land was capable of producing and for which it was admittedly adapted. The true 
test, in all such cases, must be what the ordinary prudent agriculturist would 
have grown. 

Ordinarily, no doubt, the rental value of the land would be the measure 
of the profits for which the person in wrongful possession of tho land would be 
Hable, where he had merely let the land out to others on rent. But when (as 
in the present cass) the wrong-doers (ie, the appellants) cultivated the land 
themselves, the rental test would be inappropriate, the definition of mesne profits 
[in section 2 (12) C. P. C, 1903] clearly making the cultivation profits the primary 
consideration in such a case. ` 


Appeal No, 3 of r928, by special leave, froma judgment and 
decree dated the 25th January 1926, of the High Court, Patna 
(Dass and Ross 7/7.) which affirmed a judgment and decree, 
dated the 15th August r922 of the Subordinate Judge of Muzaffar- 
pur, 


The respondents’ were admittedly entitled to recover mesne 
profits from the appellants, and both the lower Courts decreed to 
the regpondents the sum of Rs. 19,869—11——11. The main question 
for determination on the present appeal was whether the Indian 
Courts had correctly estimated the amount of mesne profits, 


The facts of the case were not in dispute, The respondents 
(plaintiffs) having obtained a decree against the appellants for 
mesne profits in respect of an area of 23 bighas, 10 kathas, I5 


(1) (1929) L. R. 56 1. A. 290 550 C. L, J. 369. (2) (1908) 12 C. W. N. 650. 
° 
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dhurs, applied to the Subordinate Judge for the ascertainment of 
mesne profits, and submitted that the true test for ascertaining the 
amount of mesne profits was what the plaintiffs, who were cultiva- 
tors, would have grown on the 23 bighas and odd if they had 
been in possession thereof, The appellants filed an objection con- 
tending that the amount of mesne profits ought to be calculated on 
a rental basis at the rate of Rs, 5 per bigha, and not on the basis 
of the profits of produce, The Subordinate Judge held that the 
plaintifs were entitled to mesne profits on the basis of what they 
(the plaintifis-respondents) would hava produced if they had been 
in posession of the lands. He remarked as follows -— 


“Inthe case of Pundit Lachmi Narayan v. Sheikh Mashar 
Hasan (1) it has been held that mesne profits should be ascertained 
on the basis of produce and not rent, In that cise, too, the lessee 
had continued to hold possession of Zirait lands and grew indigo 
thereon after the expiry of th: lease and it was held that the plain- 
tiff was entitled to get mesne profits on the basis of country crops 
which used to be grown by him before the lease and which might have 
been grown by him after the expiry of the lease. In the present case 
the defendant contends that as indigo and oats were found by two 
Commissioners to have been grown on the disputed land, the plain- 
tiffs are not entitled to get value of country crops as mesne profits 
but only the net profits of indigo and oats, But having regard to 
the case of Luchmi Narayan quoted above I feel inclined to hold 
that the plaintiffs are entitled to recover mesne profits on the 
basis of the country food crops”. 


On appeal to the High Court, Patna, the decision of the Subor- 
dinate Judge was affirmed. The learned Judges decided against 
the appellants as to the basis on which the amount of mesne profits 
in respect of 23 bighas and odd should be calculated, Mr. /ustice 
Ross (Dass J. concurring), in dealing with this question, observed 
as follows :— i 

“The principal contention is with regard to ths mesne profits 
on 23 bighas, 1o kathas and 15 dhurs of Jand of which the factory 
defendant was in khas possession ; and the question is as to the 
basis upon whfch profits should bs calculated. , The first 
contention is that the character of the possession before the 
trespass by the defendant should be ascertained to arrive at 
the true mzasure of damages, because such possession is fair evi- 
dence of intention as to the mode of occupation if there were no 
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P.C. trespass, [Pundit Lachmi Narayan v, Sheikh Mashar Hasan (1)}. The 
1929, argument is that this land had been in lease of the defendant fac- 
Harry Eempson tory and its predecessors for a great number of years at a rent of 
Gray Rs. 5 a bigha and had not been in the direct caltivation of the 
Bhagu Mian. landlords ; and that this is the criterion for the assessment of 
Eai damages s.e... The criterion suggested by the appellants is not 


the true criterion in the present case, where the plaintiffs are them- 
selves cultivators, Thus Mr, Gray, the defendant, admits in his evi- 
dence that the plaintiffs are agriculturists, Nandun Thakur, the 
Tokedar of the factory, also says that the plaintiffs are agriculturists 
and grow tobacco, Sarso, wheat, Makai, barley, etc. The evidence on 
behalf of the plaintiffs given by one of them, Rasul Mian, is that 
they purchased the Milkiat from the proceeds of their tobacco culti- 
vation. Now if the plaintiffs themselves are cultivators, it would be 
unfair to assess the mesne profits on land of which they were 
wrongfully kept out of possession on the basis of a leasehold,rent, 
The natural conclusion would be that as they had purchased the 
property from the profits of their own husbandry, they intended 
to cultivate the land themselves ; and the fact that they have given 
the lease to Baswant Singh does not negative this conclusion, 
because the evidencs is that they gave this lease because he was 
prepared to fight the factory. 

“Tt is then contended that if the mesne profits are not to be 
assessed, on this cash rental basis, they ought to be assessed on the 
basis of the crops which the defendants actually grew on the lands, 
namely, indigo and oats, That these crops were grown is sought to 
be proved by admissions on the plaintiffs’ side ......... Mr, Gray 
(the defendant) said in his evidence that there was only indigo on 
the land during his presence as far as he remembered and that to 
his knowledge country crops were never grown on the disputed 
lands, seee Learned counsel also referred to the lease 
to the factory as a lease for growing indigo. “It appears, 
however, from the lease itself that it is a lease for cultivation 
‘by growing indigo and other crops thereon which may be 
deemed profitable,” It is clear from the evidence that 
sugarcane and tobacco can be grown on thase lands, cesses 
Whether indigo and oats were in fact grown on the land in 
suit during the years in suit is strictly irrelevant, The crops which 
the defendants grew are not the true test, The frue test is what 
the plaintiffs would have grown if they had been in possession, 

. The evidence shows that they do cultivate the copa which haye 


(1) (1908) 12 C. W. N. 6, 
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been claimed by them and the report of the Commissioner shows 
that the lands are capable of producing these crops..” 

Against the decision of the High Court the appellants preferred 
the present appeal ta His Majesty ia Council, by special leave, and 
contended (inrer alia) that the respondents were only entitled to the 
profits which the appellants received or with ordinary diligence 
might have received from the lands in dispute and not to the profits 
which’the respondents might have made if they (the respondent) had 
been in possession of those lands; and that, in any event, the mesne 
‘profits should have been ascertained on the basis of a fair rental, 

Dunne, K. C. and Raikes K. C. for the Appellants, 

Dube for the Respondents, 

Their Lordships’ judgment was delivered by 


_ Sie George Lowndes :—The only question raised for determi- 
nation in this appeal is as to the basis upon which mesne profits 
should be ascertained in respect of the wrongful ponerign of 
‘agricultural land, ` 

The appellants, who were the owners of an indigo factory, had 
for a number of years leased certain lands from the predecessors in 
title of the principal respondents, and had utilised the lands in 
growing indigo for the purposes of their factory, The lease ` having 
expired in or about November, rgrg9, the respondents became 
entitled to possession of the major portion of the lands. The 
appellants subsequently obtained a new lease of a small portion, 
which did not belong to the respondents, and refused to give up 
possession of the raspondents ’ portion, alleging themselves to be 
occupancy tenants, The respoadents sued to establish their title 
and were succaasful, a decree being passed in their favour for 
joint possession with the appellants and for mesne pfofits of an area 
of some 23 digkas, < After proceedings in appeal to the High Coutt 
the matter came again before the Subordinate Judge for the ascer- 
tainment of the mesne profits awarded by the High Courl’s decree, 
A local enquiry was held by a Commissioner, and the Subordinate 
Judge eventually found a sum of Rs, 19,86g-r1-11 to be due to the 
respondents, for which he passed a final decree in the respandents’ 
favour on the rsh August, 1922, The appellan ts again appealed 
tothe High Court, alleging this amount to be excessive, but 
their appeal was dismissed, and they have now by special leave 
appealed to His Majesty in Council. 

‘The calculation by the Courts in India was made upon the 
basis of the crops which the. land was capable of producing. 
It was, in fact, planted with indigo, but thee Courts found, and it is 


arr 


P.C. 


ean 


1929. 


ew 
Harry Kempsor 
Gray 


v 
Bhagu Mian. 


— 


December, 6. 


212 : THE CALCUTTA LAW JOURNAL, [Vorn LIIM, 


Bre: not disputed before this Board, that it was capable of producing 
1929 more profitable crops, such as sugarcane, wheat, tobacco, etc., 
—_— P : `s 
Harry 'Kempson CYOps which were in fact grown by the appellants on other neigh- - 
Giay bouring lands. 
Bhagu Mian. The question in their appeal is whether this was the correct 
oe basis of calculation, Their Lordships have no doubt that it was, 


Sir George Lowndes. j : 3 
—— though they are not altogether in agreement with the reasoning by 


which the learned Judges in India have reached this conclusion. 

“ Mesne profits” are defined by Section 2 (ra) of the Code of 
Civil Procedure, 1908, as “those profits which the person in 
wrongful possession [of the property in [question] actually received 
or might with ordisary diligence have received therefrom,” , 

The appellants’ first contention was that the rental value of the 
land, which they put at Rs. 5 per:digha, was the proper criterion, 
This would no doubt ordinarily be so where the person charged 
had merely let the land out to others, In such a case the rent 
that he received, if there was no evidence that a higher rent could 
“with ordinary diligence” haye been obtained, would be the mea- 
sure of the profits for which he would be liable, But when (as in 
the present case) the wrong-doers cultivated the land themselves, 
the definition above cited clearly makes the cultivation profits the 
primary consideration. 


Alternatively, the appellants contended that the actual cultiva- 
tion having been in indigo, the indigo profits only should have been 
allowed, But it is, in their Lordships’ opinion, clear that in this 
case the growing of indigo was for the special purposes of the appel- 
lants, who were the owners of the adjacant factory. Apart from this 
there seems to be no reasonable doubt that the ordinary farmer 
‘would have grown the other more profitable crops, for which the 
land was admittedly adapted, and upon which the calculation of the 
Courts in India was founded. Their Lordships think that in all 
such cases the true test must be what the ordinary prudent agricul 
turist would have grown, . 

The learned Judges of the High Court came to the same 
conclusjon, but by a different procass. They say in their judgment 
that the rental test is inappropriate because Ay plaintiffs (the 
respondents in this appeal) are themselves cultivators, and if they 
had been let into possession would undoubtedly have cultivated 
the land and would not have let it out on rent, Again, as to the 
crops, they say thatthe true test is what s/he plaintifs would have 

. grown if they had had possession, Their Lordships are unable to 
accept+his iline of reasoming, though it has been pointed. aut to 
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them ‘that it has the sanction of previous decisions ia India, 
which have been cited in the argument, The test set by the sta- 
tutory definition of mesne profits is clearly not what the plaintiff 
has lost by his exclu:ion, but what the defendant has or might 
reasonably have made by his wrongful possession, What the 
plaintiff in such a case might or would have made can only be 
relevant as evidence of that the defendant might with reasonable 
diligence have received, Their Lordships are in effect only repeat- 
ing what was said by Lord Dunedin in delivering the judgment 
of their Board in a recent case, in which the same argument 
was used, See Gurudas Kundu Choudhury v, Kumar Hemendra 
Kumar Roy (1). 

For the reasons above stated their Lordships will humbly advise 
His Majesty that this appeal should be dismissed. The appellants 
must pay the costs. f 

Sanderson Les & Co: Solicitors for the Appellants, 

W. W. Box & Co; Solicitors for the Respondents, 


K. J. R. ` Appeal dismissed, 


(1) (1929) 56 I. A. 390 ; 50 C. L.J. 367. 


` Present :—Lord Blanesburgh, Lord MacMillan, Sir Lancelot 
Sanderson and Sir George Lowndes, A 


ABDUL GHAFUR AND OTHERS 
” , 
HUSSAIN BIBI AND OTAERS, 


[ON APPE\L FROM THE HIGH COURT OF JUDICATURE AT LAHORE | 


Indian Evidence Act (I of 1872), section 32(6) — Statements by deceased mombers 
of family, admissible to prove pedigree. 

Held, on the evidence, that the plaintiffs-appellants had established their 
collateral relationship to the deceased, and that statements of deceased members 
of the family made ante litem mofam,® wero'sdmissible in evidence, under 
section 32 (6), Indign Evidence Act, 1872, to prove pedigree, 


Observatins of Lord- Blackburn in Stra v. Freccia (1), relied on 
Appeal No. 9 of 1929 from a judgment and decree of the High 
Court, Labore, dated the 27th April r925 reversing a judgment and 


* Before litigation was in contemplation. 
(1) (1880) 5 App, Cas, 623 (641). 
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P.C. decree of the Ssnior parame: Gujranwalla, dated the’ 23rd 
1930. May 1921. : 
Abdul G Ghafur The principal point for determination on the present appeal was 


Hussain. Bibi. whether the plaintiffs-appellants had proved their relationship to the 
pa deceased and their right to succeed to the property in suit in pre- 
ference over the respondents (sisters and sister’s issue of the 

deceased) either by custom or by Muhammadan Law. 


~ Narasimham and Zafarullak Khan for the Appellants, submitted, 
on the evidence, that the collateral relationship had been satisfac- 
torily established, and that the respondents, as sisters and sister’s 
issue, had no right to succeed under the customary law: Paragraph 
24 of Rattigan'’s Digest of Customary Law in the Punjab, and 
Hussain Bibi v. Nigahia (x1) and Jiwi v. Sandhi (2), referred to, 


The Respondents were nof represented at the hearing, 


Their Lordships’ judgment was delivered by- 

2 camber, 16, Lord Macmillan :—The plaintiffs in this suit, now the appel- 
lants, sue for possession of certain properties described in their 
plain', which formerly belonged to the deceased Saleh-ud-Din and 
which they claim by right of succession, In order that their claim 
may succeed they have to establish two things ;.(1) that they are 
collaterals of the deceased, and (2) that the deceased’s succession 
was governed by customary law. The present respondents are two 
sisters and the children of a deceased sister of the late Saleh-ud-Din. 
They deny that the appellants were inany way related to the 
deceased and maintain that Muhammadan law alone governs the 
succession to the properties in question, 

The Senior Sub-Judge at Gujranwala, before whom the matter 
came in the first instance, decided both of the two issues above 
mentioned in favour of the appellants, for whom he accordingly 
gave judgment. Oa appeal, the High Court of Judicature at 
Lahore (Martineau and Zafar Ali, JJ.) reversed this decision, 
holding that the appellants had failed to prove that they were 
collaterals of the deceased and finding it unnecessary to proceed 
to the consideration of the second topic. Hence the present 
appeal.e 

The respondents lodged a case which was befere their Lord- 
ships, but ‘did not appear in support of it, The appeal was 
accordingly heard ex parte but counsel for the appellants very 
properly brought to their Lordships’ notice the whole material 
evidence in the case, 


(1) (1920) I. L, R, r Lah. E (2) (1920) L L, Rr Lah. 433. 
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The main question and the one on which the Senior Sub-Judge 
and the High Court are at variance relates to the pedigree of the 
parties. The ancestor whom the appellants assert to be common 
tothem and to the deceased Saleh-ud-Din is one Mohammad 
Muslim, grandson of Qazi Rahim-ud-Dio. They claim that they 
are descended from one of the sons of Mohammad Muslim and 
that the deceased wasa descendant of his other son, As the 
descents are traced through several generations in each branch, 
it is manifest that matters of family history not susceptible of direct 
proof are involved, 

In approaching a pedigree problem of this nature, their 
Lordships think it well to recall the words of Lord Blackburn in 
Sturla v. Freccia (1). 

“ It has been established for a long while that in questions of 
pedigree, I suppose upon the ground that they were matters relating 
to a time long past, and that it was really necessary to relax the 
strict rules of evidence there for the purpose of doing justice—but 
for whatever reason, the statement of deceased members of the 
family made ante litem motam, before there was anything to throw 
doubt upon them, are evidence to prove pedigree. And such state- 
ments by deceased members of the family may be proved not only 
by showing that they actually made the statements, but by showing 
that they acted upon them, or assented to them, or did anything 
that amounted to showing that they recognised them, If any mem- 
ber of the family, as a person who presumably would know all about 
the family, had stated such and such a pedigree, that evidence 
would be receivable, its weight depending upon other circum- 
stances, ” 

The rule of evidence thus enunciated is in accord with the 
terms of Section 32 (6) of the Indian Evidence Act, 1872, which is 
applicable to the present case, 

Now it is fortunate for the appellants that in each of the two 
families which they seek to connect—their own and that of the 
deceased—there was an enthusiastic genealogist much interested in 
domestic annals and achievements, On the side of the degeased 
there was his granjfather’s brother, Shah Nawaz Din, who in 1875, 
compiled a very elaborate genealogical tree and appendtd to ita 
‘series of biographical notes, obviously the result of prolonged 
investigation and research, He died some twenty-eight years ago, If 
this document is authentic and reliable, it establishes the appellants’ 
case, It answers the above test of admissibility for it is a statement 


(1) (1880) 5 App. Cas. 623 (641). e. : 
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of a deceased member of the family, and was prepared long before 
the emergence of the present controversy, It is stated to bave 
been “ produced by a witness for the plaintiff onthe 4th June, 
1920,” Two witnesses were examined for the plaintifs on that 
date, and it doss not appear which of them actually produced 
the document, but both of these witnesses ‘are among the plaintiffs 
and so are members of the family to whose history the document 
purports to relate. Though apparently not formally produced until 
4th June, 1920, it was put to other witnesses examined for the plain- 
tiffs on earlier dates, A convenient extract from the genealogical 
tree embodying the portion of it material tothe present case is 
appended by the Senior Sub-Judge to his judgment. 

The appellants’ family, as has been said, also included a member 
interested in genealogy ia the person of Ghulam Hussain, father of 
four of the plaintiffs and related in various degrees tothe other 
plaintifs. There is produced a long-document to which has been 
given the title “ Historical facts pertaining to the pedigree-table of 
Mubammad Shahnawaz-ud-Din, ” and which appears to be largely 
atranscript of an expanded version of the biographical notes 
appended by Shah Nawaz Din to his genealogical tree. This docu- 
ment bears to be signed by Abdul Qadir, one of the plaintiffs, 
“ nephew of Maulvi Ghulam Hussain, deceased, compiler of this 
pedigree-table (in his own hand ia Persian characters), ” 


It is proved by the evidence of Ali Gauhar, a witness seventy 
years of age called for the plaintiffs, that the first document, con- 
sisting of the genealogical tree and biographical notes, isin the 
handwriting of Shah Nawaz Din with the exception of a fsw names 
of descendants subsequently added to the tree in another hand and 
by the evidence of the same witness that the second document, 
consisting of the historical facts, etc, is in the handwriting of 
Ghulam Hussain. The significance of this for the present: purpose 
is obvious, for it demonstrates that in each of the two families which 
the plaintiffs seek to connect, there was a common tradition and 
that there was agreement between them, vouched in the case of 
each» branch by a document under the hand of a deceased member 
of that branch, on the material facts of their common ancestry, ° 

Their Lordships regard this concurrence of family records as 
constituting by itself important evidence in support of the appellants’ 
submission, But there is also a considerable body of oral testimony 
in their favour. Mohammad Qasim, who has apparently married 
into the appellants’ branch, was acquainted with the family annalist, . 
Shah Nawaz Din, whotwas of the deceased’s branch, and deposes 
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to the collateral relationship, Barkat Ali states that he-+is related 
to and knew both Shah Nawaz Din and his brother and that the 
plaintiffs are their collaterals through their common ancestor 
Mohammad Muslim, Mohammad Haidar also knew both Shah 
Nawaz Din ani his brother who, he says, were his collaterals and 
also collaterals of the plaintiffs through their common descent from 
Mohammad Muslim, Muzafar Als evidence is to the same effect. 
Ali Gauhar, the witness mentioned above, says that Ghulam 
Hussain and Shah Nawaz Din stated before him that they 
were collaterals, There is further supporting testimony of 
witnesses acquainted with both branches, which it is unnecessary 
to detail. 

As against this substantial body of evidence, oral and document- 
ary, the defendants content themselves with adducing two or three 
witnesses who merely deny the oxistence of the alleged collateral 
relationship and say they never he ard it asserted by members with 
whom they were acquainted of either branch, 

A special point, however, is taken by the defence, It is common 
ground that the deceased’s family were Qureshis by caste, while one 
of the defendants’ witnesses says that Amir Ahmad, one of tha 
plaintiffs, is Khokhar by caste and another says that “ Amir Ahmad 
gives his caste as Khokhar.” Theterm “caste” is inaccurately 
used but apparently if the plaintiffs were Khokhars and not Qure- 
shis, this would be inconsistent with their being related colla- 
terally to the deceased’s branch. There is, however, positive 
evidence that the plaintiffs are Qureshis and while it appears 
that the plain'iff Amir Ahmad’s son, who is employed in the Forest 
Department, is entered in their books as Khokhar, there is a 
statement by Amir Abmad that this entry is not correct and 
this his son is Qureshi. There is no allegation in the defendants’ 
pleadings that the plaintiffs are Kokhars and so cannot be collate- 
tals of the deceased’s family, and in any event their Lordships 
are satisfied that the point has mot been established against the 
plaintiffs, 

_ The question of the relationship of the parties into which, 
in view of the divergence of opinion in the Courts below, their 
Lordships have thus thought it right to enter at some length is 
_ briefly disposed of by the Senior Sub-Judge who is content to 
find for the plaintiffs on the oral evidence, the two documents to 
which allusion has bsen made above and a guardianship petition 
by Makbul Hussain, brother-in-law of Saleh-ud-Din, in 1904, in 

which he states inter alia that Shah Din, said to be the peyson of 
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that name shown in the pedigree of the appellants’ branch, was 
a relative of Saleh-ud-Din, 

In the High Court, the pedigree table is rejected as unsatis- 
factory evidence, first because some of the plaintiffs’ witnesses 
said that it was inthe handwriting of Shah Nawaz Din, whereas 
the whole of it could not be in his handwriting as it contains 
gn entry of his own death and entries of the names of persons 
who were born after his death, but this was put right by the 
subsequent witness Ali Gauhar, In the second place, the learned 
Judges of the High Court poiat out, what is true, that the 
genealogical tree is largely based on hearsay, but this circumstance 
does not vitiate pedigree evidence, as their Lordships have already 
stated. In particular, the High Court Judges discount on this 
ground the evidence of Allah Ditta, thirty-five years of age, who 
was the miras? of Shah Nawaz Din and his brother, But it is 
the business of a mirusi, who is a hereditary family bard, to 
acquaint himself with the details of the family history, whose 
glories he recounts in song on csremonial occasions, and the fact 
that he must speak from hearsay does not render his evidence 
valueless, A point is also made by the learned Judges of an 
alleged discrepancy in the identification of the Shah Din mention- 
ed in Makbul Hussain’s petition with the Shah Din entered in 
the pedigree of the appellants’ branch of the family, but this 
may well have arisen from the peculiar method of reckoning the 
degrees of relationship which obtains in this part of India and 
in any event, their Lordships do not find it necessary to rely 
on the evidence of Makbul Hussain’s petition. A further discre- 
pancy arising from the mention of Saleb-ud-Din’s grandfather 
ina sale deed as being the grandson of Wali, not Mulla, Moham- 
mad, appears to their Lordships quite unimportant, even if it is 
a misnomer, which is not certain, for Wali may be a descriptive 
title and may have been used of Mulla Mohammad. : 

Upon the whole matter, their Lordships find that the criticisms 
of the High Court on the evidence for the plaintiffs are insufficient 
to displace its value and cofency and they agree with the Senior 
Sub-Judge that the plaintiffs have satisfactorily egtablished their 
collateral rélationship to the deceased Saleh-ud-Din, 

The second point in the case, as tothe law applicable to the 
deceased’s succession, is not discussed by the High Court, Their 
Lordships find in the evidence for the plaintiffs sufficient proof 
derived from several past instances that customary and not 
Muhammadan law governy succession in the family of the deceas- 
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‘ed and in this they agree with the conclusion of the’ Senior Sub- 
Judge. Their Lordships will accordingly humbly advise His 
Majesty that the appeal-should be allowed, the judgment of the 
High Court, dated a7th April, 1925, recalled, and the decree 
of the Senior Sub-Judge of 23rd May, 1921, restored, The appel- 
lants will be found entitled to their costs here and below, 

Douglas Grant and Dold : Solicitors for the Appellants. 


K. J. R, Appeal allowed. 


CIVIL REVISION. 
Before Mr, Justice D, N, Miter, 


NARSINGDAS AGARWALA 
v. 
SHAIK BHORTOO AND OTHERS,* 


Hand note—Alieration— Party—Loan, taking of. 

A suit was brought on the basis of a loan which was said to have been taken 
by defendants Nos. 1 to 5 in respect of which they executed a hand-note, This 
hand-note was tampered with by putting inthe names of defendants Nos. 2 to 
4 there, although they were no parties to the instrument and did not take the 
loan. The learned Small Cause Court Judge dismissed the suit. The suit, as 
appeared from the plaint, was based on the loan which was alleged to be taken 
by defendants Nos, 1 and §: 

Held, that, for the ends of justice, and under the circumstances of the case, 
there should be a retrial of the suit so far as defendants t and 5 were concerned. 


Application for Revision by the Plaintiff under section 25 of 
the Provincial Small Cause Courts Act, 

The material facts appear from the judgment. 

Mr, Satindra Nach Mukherjee for the Petitioner. 


Messrs. Krishna Lal Banerjee (II) afd Susi?! Chandra Dutt for 
the Opposite Paty. 


The following judgment was delivered : . 
Mitter, J: This Rule was obtained for a revision of the judg- 
ment and decree of the Small Cause Court Judge of Sealdah dismis- 


®Civil Revision No. 1482 of 1930, against the decision of Mr. K. C, Mitra, 
Small Cause Court Judge of Sealdah, dated the 15th September, 1930, , 
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Crvit. sing plaintiffs suit which was brought on the basis of a loan which 


41931. was said to have been taken by defendants 1 to 5 in respect of 
Nersingdas ‘Agare Which, it is said, that these defendants executed a hand-note. The 
ca auit was contested by defendants 2 to 4. The defendant 1, 
Shaik ‘Bhortoo.. although he filed a written statement, did not appear when the case 
Mitter, F. "was called on for hearing. A thumb-impression expert was examin- 
— ed in this case and he was of opinion that defendant No, 1 put his 
mark on the hand-note but not defendants 2 and 4. The Subordi- 
nate Judge exercising Small Cause Court power came to the con- 
clusion that as the hand-note was tampered with by putting in the 
names of defendants 2 and 4in the said handnote although they 
were no parties to the instrument and did not take the loan and on 
this finding he dismissed the entire suit including the claims against 
defendants 1 and 5 relying on a decision of this Court Gour Chan- 
dra Das v. Prasanna Kumar Chandra (1), It is contended before 
me that the facts of the case relied on by the Subordinate Judge are 
distinguishable from the facts of the present case for there the 
decision proceeded not merely on the basis of there having been an 
addition of party to tho instrument but on the further ground that 
there was forgery. As has been pointed out in that very case; 
‘ `“ the question, to what extent the identity of an instrument must 
be changed in order that its legal effect will be altered so as to 
bring the case within the terms of material alteration vitiating the 
instrument, must depend upon the nature of the alteration in each 
‘particular case, The test is not necessarily, however, whether 
the pecuniary liability of one of the parties has been increased by 
-the change ; it is of no consequence whether the alteration would 
be beneficial or detrimental to the party sought to be charged on 
the contract, The important question is whether the integrity and 
identity of the contract have been changed,” In this case it is true 
that the thumb impression expert has stated that the thumb impres- 
sion of defendants 2 and 4 did not tally. The Court has come‘to 
the conclusion that the thumb impressions of defendants a and 4 
are not of those defendants relying on the evidence of the 
thumb impression expert, and after all it cannot be said that the 
evidénce of the thumb impression expert is conclusive on the ques- 
tion, Reference has been made by the petitibner to the case of 
Parbati Charan v, Amarendra Nath (a) in which Mr, Justice N, R, 
Chatterjea and Mr. Justice Page held that where the alteration is 
not in any material respect the principle that the addition and 

é (1) (1906) I. L. R. 33 Calc. 8r2; 10 C. W. N. 288 ; 3C. L. J. 364, 

(a) (1925) I. L, R. 53 Calc: 418. 
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alteration should avoid the instrument altogether should not apply, 
Be that as it may whether the plaintif succeeds on the instrument 
or not, it appears,from a:reading of the plaint that the suit was also 
based on the original consideration, namely, on the loan which was 
alleged to have been taken by defendants x and 5. The taking of 


the loan was proved by one Joy Mangal Misser who evidently was ` 


not cross-examined by defendants Nos. r and- 5 who never cared to 
appear before the Small Cause Court Judge. Defendant 5 has not 
appeared even in this Court ; although defendant 1 filed.a written 
statement who did né care to appear to cross-examine Joy Mangal 
for the purpose of establishing that he never took the loan as was 
alleged in paragraph r of the plaint. In these circumstances it 
seems to me that the ends of justice require that there should be a 
retrial of the suit before the Small Cause Court Judge so far 
as defendants r and 5 are concerned, The order dismissing the 
suit against defendants 2 and 4 will stand. It will be open to the 
parties to adduce fresh evidence if they are so advised and the 
learned Small Cause Court Judge will proceed to re-hear the suit 
both on the evidence already on the record and on any further 
evidence which the parties want to adduce, It is said on behalf 
of the opposite party that the defendant has had no sufficient oppor- 
tunity to cross-examine the witnesses, Whether that is right or 
not as the case is going back defendant should be given an oppor- 
tunity of cross-examining the witnesses of the plaintiff who hed 
already been examined, 
There will be no order as to costs, 
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Before Mr. Justice D. N, Mitter, 


SHEIKH SIRAJUDDIN 
"og, 
JOHUR JAN BEWA anp oraers,* 


Partition— Partition in fact—Party te partition morigaging his share —Right of 
f{urchaser in mortgage sati—Party, if can challenge partition —Admission— 
Estoppel. 

An admission made by a patty is a very strong proof against him and the fact 
admitted must be taken to be true unless the person making the admission ex- 
plains that it was made under circumstances which do not make the admission 

binding on him. i 

Chandra Kumar v, Chaudhri Narpat Sing (1) referred to. 

A Mahomedan died leaving two sons and two daughters. The sons B and C 
ignoring the daughters, partitioned their father’s property. B and C then each 
mortgaged their shares to A, who brought a suit against B on his mortgage, 
and caused his property to be sold. The defendant appellant purchased in 
such salo the share of B. The son of C claimed a share in the property pur 
chased by the appellant, on the ground that there was no valid partition : 

Held, that there was a partition in fact between the two brothers and the 
mortgage and gale were binding on them and their ‘representatives, though there 
was no partition according to law. 


That the plea of estoppel could not be sustained as there was no representa- 

tion by C in the mortgage deed which was executed with reference to plot of B. 

Appeal by the defendant, 

Suit for declaration. 

The material facts appear from the judgment. 

Mr, Uruhramdas Chakravarty for the Appellant. 

Mr, Hivalal Chakravarty (for Mr. Kalikinkar Chakravarty) 
for the Respondents, 

The following judgment was delivered : 

Mitter, J.—This is an appeal by the defendant and arises out 


of a suit commenced by the plaintiffs for deolaration of their 
title as well as for confirmation of possession in respect of the 


*Appeal from Appellate Decree No, 350 of 1929, against the decree of Babu 
Subodh Kumar Bhattacharjee, Additional Subordinate Judge, and Court, of 
Mymensingh, dated the rsth July, 1928, modifying that of Babu Khagendra 
Chandra Mitter, Munsiff, Additional Court, Iswargunj, dated the 21st May, 1926, 

(Y (1g06) 1. L. R. 29 AÑ. 184; L. R. 341. A 273530 LJ. n5 
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lands in dispute which is described in cadastral survey plot No. 
252 of Mouza Gridharpur, There is also a prayer for permanent 
injunction restraining the defendants from demolishing the huts in 
suit in execution of the decree obtained by the defendants in Title 
Suit No. 1576 of 1923. The case of the plaintiffs is that one 
Jarip Mondal who was the admitted owner of plot No, 252 which 
is the subject matter of the present suit died leaving behind him 
four heirs, namely two sons Samir and Jalim and two daughters 
Jonajan and Jaminajan. It appears that the two brothers Samir and 
Jalim proceeded to partition the ancestral’ property amongst theni- 
selves and as a result of the partition plot No. 252 which is the 
subject matter of suit No. 915 of 1925 in which this appeal arises 
fell to Samir’s allotment and plot No, 253 fell to Jalim’s allotment, 
Samir mortgaged plot No. 252 to Ram Chandra Majumdar. There 
was a mortgage suit on the footing of the mortgage. A decree was 
obtained on the 27th May rgzọ and plot No. 252 was sold and 
purchased by the defendant Serajuddin who is the appellant before 
me, It is said that Ram Chandra obtained a similar decree on the 
other mortgage executed by Jalim in respect of plot No. 253 and 
one Sheikh Sher Mahmad purchased it in execution, Defendant 
Serajuddin did no get possession of the mortgaged property after 
his purchase and consequently he instituted a suit which was 
numbered, Suit No. 1576 of 1923 against Samir and got a decree, 
The plaintiffs who are the heira of Jalim have brought the present 
suit for declaration of title as has already been stated and for 
permanent injunction, Their case is that there has not beena 
valid partition between Samir and Jalim as the two sisters 
did not join in the partition. The lower appellate Court 
has granted a decree to the plaintiffs declaring that they have title 
to 4 annas and odd gandas share in plot No. 252 as heirs of Jalim. 
lt has also directed that the possession of the plaintiffs be confirm- 
ed and that the order for injunction granted by the Court of first 
instance do stand. 


Against this decision the present appeal has been brought and 
it has been contended by the learned Asivocate for the appellant 
that on the findipgs arrived at by the lower appellate Court the 
plaintifs’ suit should have been dismissed and it should have been 
held that the partition is binding between Samir and Jalim, the 
predeceasors-in-interest of the plaintifs and that whatever rights 
the two sisters Jonajan and Jaminajan might have in the property 
it was not open to Jalim’s heirs to question the partition by which 
plot No. 252 fell to Samir and on the basisyof which the twa bro- 
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thers executed the two mortgages of plots Nos, 252 and 253 to 
which reference has already been made, The learned Advocate 
for the appellant has tried to rest his case on the ground of estop- 
pel, That, in my opinion, is putting the case too high, I do not 
find that the plea, of estoppel can be sustained seeing that there 
was no representation by Jalim in the mortgage deed which was 
executed with reference to plot No, 252. But I think the appel- 
lant ought to succeed on the ground that on the findings of the 
lower appellate Court there has been a partition in fact between 
the two brothers Samir and Jalim, It is necessary to refer to some 
of the findings of the learned Judge of the appellate Court in 
this behalf. Says the Subordinate Judge “There can be little 
doubt that Samir and Jalim dealt with the two plots as if they had 
no other co-sharer, Each mortgaged the plot in his possession as 
a separate properly obtained after partition, ......... It seems to 
be admitted that Samir lived in the block of huts on plot No. 252 
and Jalim lived separately in the block - on plot No. 253. .The 
Settlement record also as the learned Judge points out shows 
separate possession of the two brothers in respect of these two 
plots.’ The learned Subordinate Judge alo refers to 4 
documents in which mention is madecf the partition between 
the two brothers. Although he states that in Ext, A one 
of the sisters Jaminajan asserted her rights in the land which had 
been divided amongst the two brothers, ultimately the learned 
Judge winds up by saying that there was no valid partition such as 
to confer exclusive right to any of the land on either of the two 
brothers as the sisters were no parties to the partition. That may 
be so, but it has to be borne in mind that the present suit is 
instituted at the instance of the heirs of Jalim who executed a docu- 
ment in fayour of the mortgagee Ram Chandra Majumdar 
on the footing that by separation and partition he obtained plot 
No, 253 in his own exclusive share. The document, more particu- 
larly the plaint of the suit which was brought by Jalim against 
Samir Ext. F. contains a clear admission made by Jalim that there 
was a partition of ancestral property between the two brothers, 
It has Been said by the highest authority that an admission made 
by a party ig a very strong proof against bim and tRe fact admitted 
must be taken to be true unless the person making the admission ex. 
plains that it was made under circumstances which does not make 
the admission binding on him, [See the decision of their Lord- 
ships of the Judicial Committee of the Privy Council in the case of 
Chandra Kunwar v, Chaudhri Narpat Singh (1)|, Not only has this 
” (1) Ñg06) L L. R. 29 All, 484; Le R: 341. A. 2735 C Le Jenis 
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admission been not explained -but on the other hand series of docu- 
ments to which reference has been made go to confirm the admis- 
sion that there has been a partitidn. Any observation which I 
have made in this case will not however affect the rights of the two 
sisters to any share in the property now in suit, So far as the 
brothers are concerned I find that there is abundant evidence on 
the record which would justify the conclusion to which also the 
lower appellate Court has arrived that there is a partition in fact 
between the two brothers, It is sufficient to dispose of the conten- 
‘tion raised in the plaint that the plaintiffs are entitled to the 4 
annas and odd gandas share in respect of which the lower appel- 
late Court has granted them a decree. The result is that the 
judgment and decree of the lower appellate Court are set aside 
and the plaintiffs’ suit is dismissed. The defendant appellant will 
get his costs of this Court as also the costs of the lower Appellate 
Court, 


A. TMe Appeal allowed, 


a 


Before Mr, Justice M., N, Mukerji and Mr. Justice Guka, 


RAM NATH RAI 
D. 
. . HARENDRA KUMAR RAI,* 


Limitation ~Limitation Act (IX ef 1908), Sch. I. Art. 182, Expl. I-Final 
Decree in partition suit—Execution by one of the co-sharers, if saves limitas 
tion as to execution by ansther co-sharer. 


The final decree in so far as it may provide for separate allotments in favour 
-of different parties to a partition suit, is not a joint decree within the meaning 
of the second paragraph of explanation J, Article 182, Schdule I to the Limeita- 
tion Act. 


e 
The final decree in a partition suit, in which separate allotments were” made in 
respect of each co-sharer, was passed in 1916. One of the co-sharers applied in 
execution and obtained possession of his allotment in 1928. On 21st August, 1929, 
another co-sharer applied for execution : 


* Appeal from Appellate Order No. 193 of 1930, against the order of J. W. 
Nelson Esq., District Judge of Dacca, dated the 3rd January, 1930, reversing that 
of Me M. Rai, Munsiff, 3rd Court, Dacca, dated tye roth September, 1939. 
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Held, that the application filed in 1929 was barred under paragraph t, 
Article 182, Sch. I to the Limitation Act and the application filed ‘by another 
co-sharer in 1928 did not benefit him (the present applicant and appellant). 


Sheikh Khsorshed Hossein v. Nubbee Fatima (1) and Mohun v. Mokes (2) 
distinguished, 

Appeal by the Co-sharer Defendant, 

Application for execution, . 

The material facts appear from the judgment. 


Messrs, Prokash Chandra Pakrashi and Birendra Nath Ghose 
for the Appellant. 


Mr. Surajit Chandra Lahiri for the Respondent. 

l C. A, ¥, 

The following judgment was delivared : 

Some of the co-sharer defendants ina partition suit ‘in which a 
final decree was passed under which they obtained an allotment, 
there having been a separate allotment in respect of each of the 
other sets of co-sharers of whom the plaintiffa were one, applied for 
possession of their allotment in execution of the decree, The 
decree was passedin1g16 and there was an amendment of it in 
1918, but with that we are not concerned, The plaintiffs applied 
for and obtained delivery of possession of their allotment in 1928, 
On arst August 1929 the present application for execution was filed. 
Objection was taken on the ground of limitation. It was overruled 
by the Munsiff, but has been upheld by the District Judge. The 
applicants for execution have then preferred this appeal. 

The Munsiff held that the application of the plaintiffs decree- 
holders saved limitation, He relied upon the decisions of this 
Court in Sheikh Khoorshed Hossein v, Nubbee Fatima (1) and 
Mohun Chunder Kurmokar v, Mohes Chunder Kurmokar (2). The 
District Judge has held that the decree having specified portions of 
the subject-matter deliverable to each party or group of parties an 
application by one party or group does not benefit the others within 
the meaning of the explanation to Art, 182 of Sch. I to the Limi- 
tation Act. . ` 

IÀ the`case of Sheihk Khoorshed Hossein v, Nubbee Fatima (1), 
the decree concerned was a decree of 1871, and tHere were only two 
sharers parties to the decree, It is possible to understand that 
decision as being based upon the conclusion of the learned Judges 
that it was impossible to hold that ina case like that execution pro- 


(a) (1877) LL. R. 3 Calg. 551. (a) (1883) I. L. R. 9 Cale. 568. 


Von, Lill. HitcH Court. 


ceedings taken either by one share-holder or by the other were any- 
thing but proceedings on account of both ‘the share-holders, The 
learned Judges observed : ‘‘ The necessary result of those proceed- 
ings was to divide off the share of the defendant, and while this was 
going on at the instance of the plaintiff it would have been merely 
superfluous for the defendant to have put in an application to have 
the same thing done at her instance.” These remarks also applied 
to the decree of 1877 which formed the subject-matter of the deci- 
sion in the case of Mohun Chunder Kurmokar vw. Mohes Chunder 
Kurmokar (1), In that case also there were two sets of co-sharers, 
„one set entitled to 34rd and the other to the remaining 34rds, and 
after the former set had obtained their 34rd partitioned off the latter 
set came in and madean application to’have possession of their 
24rds, and in connection with the latter application the question of 
limitation arose, Such a decree was held to be a joint decree within 
the meaning of the Art.179 of Sch. II to the then Limitation Act, 
Both these cases, again, were cases relating to what now stands for a 
preliminary decree, making joint declarations of the rights of the 
parties in the subject-matter of the suit, The character of those 
decrees was described in the judgment in the case of Sheikk Khoor- 
shed Hossein w. Nubbce Fatima (2) in these words: ‘ A decree for 
partition is not like a decree for money or for the delivery of specific 
property, which is only in favour of the plaintiff in the suit. It is 
a joint declaration of the rights of persons interested in the property 
of which partition is sought and having been so made, it is unneces- 
sary for these persons who are defendants in the suit to come for- 
ward and institute a new suit to have the same rights declared under 
a second order made, It must be taken that a decree in such suits 
is a decree, when properly drawn up, in favour of each share-holder 
or set of share-holders having a distinct share,” It is not clear why 
this decision was dissented from in the case of Hikmat Ali v. Wali- 
un-nissa (3), but asin that case the facts were entirely different, it 
is not necessary to examine the decision any further. The descrip- 
tion of a decree for partition, when properly drawn up, as amount- 
ing to a joint declaration has been approved inthe case of Dost 
` Mukammad v, Said Begam (4); Parsotam Rao Taniia v. Radha 
Bai (5) ; Assan Y, Pathumma (6); Ashkiddai v, Abdulla.(7), but in 
none of these cases any question of limitation arose. 


(1) (1883) I. L. R. 9 Calc, 568. (2) (1877) L L. R. 3 Cale. gs1, 
(3) (1889) I. L. R. 12 All. 506. (4) (1897) I. L. R. 20 Al 81. 
(5) (1910) I. L. R. 32 All. 469, (6) (1897) I. L. R. 32 Mad. 494. 


(7) (1906) I. L. R. 31 Bom. 271. ry pe 
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In the case of Jeddi Subraya v. Ramrao (1) which was not the 
case of a partition decree but in which a qnestion of limitation 
arose, Mohun Chunder v, Mohes Chunder (2) was referred to and 
distinguished with the observation that “ the decree here is not like 
a partition decree which though not in terms joint, enures equally 
forthe benefit of the defendant and of the plaintiff.” On the 
question of limitation, it appears, the decision in Sheik Khoorshed 
Hossein v. Nubbee Fatima (3) has been followed in two cases (4). 
Of these two decisions the one at P, 327 was the case of a decree 
made under the Code of 1882 and was one declaring the rights of 
the plaintiffs and of the different defendants to one share each, to be 
ascertained thereafter, The date and exact nature of the decree in 
the case at page 456 does not appear from the report. Oldfield J. 
was a party to the decision in both these cases and he disposed of 
the question with these words: “ No instance in which the contrary 
view has been acted on hasbeen shown, The question is one of 
limitation and therefore of procedure, aud the course of authority 
must be the decisive consideration, ” 

In our judgment, after the introduction of the distinction 
between a preliminary and a final decree as emphasized by the pro- 
visions of the Code of 1908, itis impossible to contend that the 
final decree in so far as it may provide for separate allotments in 
favour of the different parties to a partition suit can, in any view, 
be regarded as a joint decree within the meaning of the second 
paragraph of explanation I to Art. 182 of Sch. I tothe Limitation 
Act, Itis impossible, in our opinion, to take such a decree out of 
the words of the first paragraph of the explanation, “ where the 
decree or order has been passed severally in favour of more persons 
than one, distinguishing portions of the subject-matter as payable or 
deliverable to each.” We accordingly think that the Judge below 
was Tight in holding that the application for execution was not 
saved by the plaintiffs’ application of 19238, 

The appeal must be dismissed, but we will make no order as to 
costs, 


A. T, M. . l Appeal dismissed, 
(1) (1897) I. L, R. 22 Bom. 998. > $ 
(2) (1883) I. L. R. 9 Cale. 568. (3) (1877) I. L. R. 3 Cale, 551. 


(4) (1924) A. I. R. Mad. 327 and 456. 
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Accretion ~Cammissioner for local investigation—Commissioner, if can be deles 
gated tothe trial of any matirial tssue—Affect of not taking objection to 
Commissioners refort—Bed of ‘river—Degi Chur, Doba Chur and Natun 
Chur, $ 


Commissions for local investigation are issued for the purpose of elucidating 
any matter in dispute, that is to say, presumably for the purpose of throwing 
light upon the matter and assisting the Court to form a decision thereon, 

A Court is not justified in delegating to a Commissioner the trial of any 
material issye which the Court itself is bound to try. 


Sangili v. Moskan (1) teferred toe 


Where the main question to be decided is, whether the disputed lands were | 


accretlons or reformations i situ, it is for the Court and not the Commissioner 
to decide. 

A party cannot be said to agree, although no objection is made in the 
Court, to the Commissioner’s report, when the matter referred to him was one 
which was not properly within his competence but was one for the decision of 
the Court with the aid of such materials as the Commissioner was able to place 
before the Court. s 

The bed of a river is that portion of it which is in the ordinary and regular 
course covered by the waters Of a river and it need not be constantly covered, if 
in the ordinary course of thiogs it is habitually covered. 


Bibi Ahmadi v. Tarak Nath (2) roterred to. 


Each of the expressions Degi Chur, Doba Char and Natun Chur, means a chur 
which emerges only at ebb tide but is covered at full tide, 


Mitter, F. (dsditante). The effect of describing ia the Khatian the western 
boundary as Degi Chur or Doba Chur or Natun Chur, was to give 
the tenant a subsisting right of tenancy in all lands which would in future 
be formed up to the edge ofthe river. | 


Appeals by the Plaintiffs. 
‘Suits for declarations of title. ‘ 
‘The material facts appear from the judgment, . 


#Appeals from Appellate Decrees Nos. 333 to 359 of 1928, against the decrees 


of Mr. Rasik Mohan; Bhattacharjee, Ist Additional Subordinate Judge of Noa- 
khali, dated the aoth June, 1927, reversing those of Babu Tejendra Nath Bose, 
Munsi ff of Hatiya, dated the 28th May, 19233. _ 


(1) (1893) I. L. R. 16 Mad. 350p- _ (2) (1oTH IBC. Le J. 399 


229 


1930. 


{ 


April, 2, 954) Ile 


230 


CIVIL. 


eee 


1939. 
ow 
Moulvi Ashgar Ali 
v. 
The Secretary of 
‘State for India in 
Council, 
April, Ir. 


+ 


THE CALCUTTA LAW JOURNAL, [Vorn LIII, 


Messrs, Gunada Charan Sen and Probodkh Chandra Kar for the: 
Appellants, : 
Dr, S, C. Basak and Mr, Nasim Ali for the Respondent, 
C, À, V, 
The following judg ments were delivered : 


Graham, J :—These twenty two appeals, in which the plaintiffs 
are the appellants, are from decisions of the first Additional Sub- 
ordinate Judge of Noakhali reversing decisions of the Munsiff of 
Hatiya, and arise outof as many suits brought by the plaintifs 
appellants, who are Khas Mehal tenants, claiming title to certain 
lands as reformations and accretions to the lands of their respective 


_ jotes held under Government in Chur Jagabandhu, a Government 
Khas Mehal being Touzi No. 1943 of the Noakhali Collectorate, 


The lands in dispute are on the west side of the admitted jote hold- 
ings of the plaintiffs under the defendant No. r, the Secretary of 
State for India ; and the plaintiffs claimed them as appertaining to 
their settled jotes under the defendant No, 1 by right of accretion, 
or by right of reformation in situ, 

The suits were contested by the defendant No. x and by some of 
the defendants with whom the disputed lands have been settled by 
defendant No, 1, in breech, as the plaintiffs alleged, of the right 
conferred upon them (plaintiffs) by section 4 of the Bengal Alluvion 
and Diluvion R egu lation of 1825 (Regulation XI of 1825). 

The defendant No. 1, row respondent in these appeals, denied 
that the plaintiffs had any right of accretion or reformation in situ, 
and pleaded limitation under the general and special laws of limita- 
tion, Certain other points were also raised to which reference is 
not necessary for present purposes, 

The trial Court partially decreed the suits holding that the plain- 
tiffs’ claim had become barred by special limitation in respect of 
certain portions of the disputed land, 

Against that decision both sides appealed to the District Court 
with the result that the learned Additional Subordinate Judge who 
heard the appeals, reversed the decisions of the Munsiff, allowed 
the appeals preferred by fhe defendant No.1 and dismissed the 
appeals of the appellants. The plaintiffs have now preferred these 
second appeals, 

On their behalf two main points have been urged. Firstly it has 
been argued that inasmuch as the Commissioner, who was deputed 
for local investigation, and the Munsiff have found that the disputed 
lands are accretions, and no objection having been taken before the 
Muns to the CommisMoner’s report, the Court of appeal below 
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erred in law in allowing the defendant No. 1 to raise a point which 
had been conceded in the Court of first instance, Secondly it was 
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contended that, whatever view may be taken upon the first point, Monlvi ‘hea All. 


the Court of appeal below ought upon the merits to hava held that 
at the date of the first settlement made by Government with the 
plaintiffs, the latter had a subsisting right of tenancy in respect of 
all lands that were, or would in future be formed up to the edge of 
the water. 

Two other points relating to costs and to the competency of the 
appeals preferred by the defendant No, 1 before the Court of appeal 
below were also mentioned, but these were ultimately not 
pressed, 

With regard to the first point taken on behalf of the. appellants 
it appears that this was also raised before the Additional Sub- 
ordinate Judge. The learned Judge took the view that it was not 
proper to ask the Commissioner to find whether the land adjoiaing 
the plaintiffs’ jote lands onthe west were accretions within the 
meaning of the law, and that his function was merely to report on 
the facts as observed by him at the time of his investigation as for 
example whether the disputed lands are actually adjacent to the 
plaintiffs’ jote lands, leaving it to the Court to decide whether they 
are accretions within the meaning of the law ornct, Asa matter 
of fact I find on reference to the Munsifl’s order for local enquiry 
that the point which required to be elucidated and ascertained by 
local investigation was stated to be “ whether the lands in suit are 
reformed lands of Jote No. 72 or accretions thereto, ” 

The Commissioner therefore in submitting his report in the form 
he did was merely complying with the instructions given to him, 
But whether such matters come within the province of a Commis- 
sioner deputed for local investigation seems to be open to doubt, 
Such Commissions are issued for the purpose of elucidating any 
matter in dispute, thatisto say presumably for the purpose of 
throwing light upon the matter and assisting the Court to form a deci- 
sion thereon, The Court will not however be justified in delegating 

-to a Commissioner the trial of any matertal issue which the Court 
itself is bound to try : Sangili v, Mookan (1). The main question 
to be decided was, as the learned Additional Subordinaté Judge has 
observed, whether the lands in dispute were accretions or reforma- 
tions in situ, and that was for the Court and not the Commissioner 
to decide. 

In my judgment the learned Judge was right upon this point, 


(1) (1892) I. L. R. £6 Mad. $50, t * 
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and therefore it follows that there was no substance in the view 
taken in the trial Court that, because no objection had been taken 
by any of the parties to the Commissioners report, it must neces- 
sarily prevail and be given effect to. The matter was one which was 
not properly within the competence of the Commissioner, but was 
one for the decision of the Court with the aid of such materials as a 
Commissioner was able to place before the Court, 

The second question then arises for consideration whether upon 
the materials befo re him the learned Additional Subordinate Judge 
was justified in his conclusion that the disputed lands (or greater 
part of them) are not accretions to the plaintiffs’ jotes, At first 
sight it might seem that this isa question of fact which it is not 
open to us to disturb in second appeal, It really turns however 
upon the construction of certain documents and the inference to be 
drawn from them in particular the Khatians in which the western. 
boundary of the jotes originally leased to the plaintiffs has been vari-. 
ously described as ‘Degi Chur’, ‘Doba Chur’ or ‘Natun Chur.’ The 
question is what is the precise signification of these terms, They. 
all apparently mean much the same thing namely a Chur which. 
emerges only at ebb tide and remains under water at ilow tide, 
The argument advanced on behalf of the appellants is that such 
a chur forms part of the bed of the river because the extent of 
a river is the space covered by it when it is in full tide at 
flow or high tide. There is ample authority for this view. 
What is meaat by the bed of a river is defined in Honck on 
Rivers, page 6, “ This bed is covered by the river and is the space 
subjacent to the river which it follows between the banks, It is 
the space between the banks occupied by the river at its fullest 
flow.” There was an elaborate discu ssion of the subject in the 
case of Ahamadi Begum v. Tarak Nath Ghose (1) it being held 
that the bed of a river is that portion of it which is in the 
ordinary and regular course covered by the waters of a river, 
and that it need not be constantly covered, if in the ordinary 
course of things it is habitually covered, Now in this instance, 
as already stated, the westam boundary was described at the time 
of the ‘original settlement with plaintiffs as Degi Chur,. or Doba 
Char, or Natun Chur, Each of these expressions Means apparently ~ 
a Chur which emerges only at ebb tide but is covered at full tide, 
That being so they iare synonymous with river, and the effect of 
so describing the western boundary would be to give the plaintiffs 
a subsisting right of tenancy in all lands which would in future 


(1) (1913) 18 C, Ta J. 3908 
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be formed up to the edge of the river, This seems to bein 
accord with what might be expected to be done in the circums- 
tances, and that in point of fact itis what was intended, and was 
subsequently recognised by the Government is borne out by the 
recitals contained in certain notices which were served on the plain- 
tiffs by Government in 1901 (Exhibits r to 22) wherein the lands in 
dispute have been described as gazit and apta paystka outside 
and at the extremity of the plaintiff,’ holdings, The word patit 
means fallow or uncultivated, and the words Jaffa payastha mean 
contiguously formed land or accretions, as opposed to sasthal 
paystha land reformed in ste, It is difficult to reconcile this 
admission by Government in rgor with the case which it has now 
been sought to make on its behalf that the disputed land is in fact 
a reformation in situ of its Khash Mehal Estate which was diluviat- 
ed and subsequently reformed, That case was never made in the 
Courts below: and cannot be allowed to be now put forward in 
second appeal. 

In my judgment the plaintiffs succeeded in establishing their 
claim to the lands in dispute save and except those lands in respect 
of which their claim has been found to be barred by limitation, and 
which are in the possession of some of the other defendants, 
The appeals must therefore be allowed, the judgments and 
decrees of the Additional Subordinate Judge set aside, and the 
judgments and decrees of the Munsif restored with costs in 
this Court and in the lower appellate Court. 

Mitter, J: It is not necessary to recapitulate all the facts 
of the cases to which these twenty-two appeals relate. It will be 
sufficient if I state a few salient ones. 

In these twenty-two suits, the plaintiffs, now appellants, claim 
certain lands as either reformations on their original site of or 
accretions tothe lands of their original holdings which they hold 
under the Government in a certain Khash Mahal known as Char 
Jagabandhu. The plaintiffs allege that the original holdings were 
settled with them in 1899 or 1g00 ; that after the settlement the ori- 
ginal holding were diluviated and the riger having receded since the 
diluvion the lands in these suits have reformed and accreted to the 
` lands of the original holding; that after the lands had emerged the 
' Secretary of State (defendant No. 1) has wrongly settled these 

lands with the other defendants who dispossessed the plaintiffs on 
the.strength of the settlement in 1326 B. S, Hence the suits. 

The defence of the defendant No. 1 and other defendants so 
far as it is material fall under two heads :-_(i) that the lands are not 
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reformations in situ of the plaintiffs’ original holdings or accretions 


„thereto (ii) that the defendants have acquired a right by 


adverse possession for more than the statutory period in some of 
the disputed lands, . ` ; 

A Commissioner was appointed to determine whether the lands 
in the suits are reformations in situ of or accretions to the original 
holdings of the plaintiffs, The pleader Commissioner found that 
the disputed lands are accretions to the original holdings. 
No objection was taken to the Commissioner’s report by any of the 
parties. The Munsif who tried these suites gave decrees to the 
plaintiffs declaring their title to so much of the lands as has been 
found by the Commissioner in his Chittas of the disputed lands of 
these suits to be included in the rest as Nalack Chapra fe, to 
so much of the lands as will be left after deducting the lands found 
in actual possession of the defendants. 


Against the decrees in these twenty-two suits appeals were taken 
by the defendants to the Court of the Additional Subordinate Judge 
of Noakhali and the suits were all dismissed. 


These appeals are brought against the decrees of the appellate 
Courts dismissing plaintiffs’ suits and it is argued for the appellants 
that the Subordinate Judge has fallen into an error of law in 
coming to the conclusion that the lands in suit are not accretions to 
plaintiffs’ original holdings, and that on the facts found by him he 
should have declared the lands to bə accretions. I think the appel- 
ants’ contention is well founded and must prevail, — 


It has been found by the lower appellate Court that the western 
boundaries of the disputed lands are Doba Chur and Degi Chur 
and consequently as the boundaries of the disputed lands are not 
the rivar no question of accretion arises, It is argued for the 
appellants that Degi Chur and Doba Chur being lands between the 
higher water and low water mark of the river, they are parts 
of the river bed and therefore the boundaries of the lands are 
parts of the river bed and certain authorities are cited to support 
the contention, It is found in this case that these lands were 
submerged during the fullest flow of the river, It is not necessary 
to decide whether where one of the boundaries is given as the 
Doba Chur and Degi Chur, the river should always be considered 
to be boundary for the purpose of section 4 of Regulation XI of 1825, 
The case Ahmadi Begum v, Tarak Nath Ghose (1) to which my 
learned brother has referred was a case of Jalkar, and Mookerjee J. 


(1),(1913) 18 C. L, J. 399 
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guards himself against laying down for the purposes of the regula- 
tion the Chur should bs regarded as the river-bed. It is sufficient 
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ment issued noticəs Exts, (z to 22) in which they described the 
lands in dispute as Patit and contiguously formed land (Zaprta 
Payasthi of the plaintif» holdings, The words Zapta Payasthi are 
significant, They denote. that these lands are accretions to the 
original holdings of the plaintifs and was so regarded by the 
officers of the Government, Besides no exception was taken 
by the Government to the Commissioner’s reports on these 
suits, The Commissioner's report is valuable only as showing that 
these lands are contiguous to the disputed lands, As to their being 
accretions in law is for the Court to decide and in this the lower 
appellate Court is right. In these circumstances we think that the 
lower appellate Court should have held that the lands were accre- 
tions to the plaintiffy’ original holdings, We set aside the judgment 
and decrees of the Subordinate Judge and restore those of the 
Munsiff, ota. = : 


. The learned senior Government Pleader has tried to support 
the judgment of the lower appellate Court on the ground that these 
lands were reformations in sits of lands of the Khas Mahal and 
cannot possibly be regarded as accretions, This case was.not 
raised in the pleadings nor in the Courts below and as it is a ques- 
‘tion which depends on facts it would not be right to allow the 
objection: to be raised for the first time in second appeal. 


Ae T.M, Appeals allowed, 
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SATYENDRA KUMAR DAS AND ANOTHER 
v, 


CHAIRMAN OF THE MUNICIPAL COMMISSIONERS 
OF DACCA AND OTHERS,* 


Eli ction- Bengal Municipal Act (111 B. C. of 1884), Sec. 57 - Objeci—Centract 
by councillor — Performance~Discharge—Bills passed—Non-fayment of 
money—‘Any security for the payment of money'—Fertign judgment, 
force of. 


The fathers of the plaintiffs owned a joiat firm dealing in bricks and other 
materials of a like kind. The firm had supplied road materials only once in ` 
September 1927 to the Dacca Municipality, and the bills for the price of bricks 
were duly passed by defendant No,1 as Chairman of the Municipality. The 
payment of these bills had not been made in full ; but instalments had been made 
by the Chairman from time to time and ultimately there was a sum of rupees 2000 
remaining due to the firm from the Municipality, This amount was paid before 
rgth July, 1928, when the next general election was notified to take place. The 
term of office of the Commissioners of the Dacca Municipality covering a period of 
three years (1925 to 1928) having expired, the next general election was notified, 
when the two plaintiffs, who were Commissioners, offered themselves as candi. 
dates for re-election and their respective nomination papers were duly tendered 
and were submitted to defendant No. 1 as Chairman, on the rgth and aoth June, 
1928. Upon that defendants Nos. 2 and 3 put forward objections to the nomi- 
nations of the plaintifs to the defendant No. 1 as Chairman of the Municipality. 
The objections were over-ruled, whereupon defendants Nos. 2to 4 put forward 
similar objections to the nominations of plaintiffs Nos. 1 and 2 to the District 
Magistrate, who allowed the objections. Thereupon the plaintiffs brought the 
present suit in the Court of the Munsiff fora declaration that they were not 
disqualified under section 57 of the Bengal Municipal Act as the defendants had 
contended before the District Magistrate. It was found asa fact that the plain- 
tiffs had interest ia their fathers’ business : 

Held, that as the question was to be determined in the light of the circum. 
stances and the position as they existed at the date of the nomination and not at 
the date of the election, the plaintiffs on the 19:h and 20th June, 1928 (when the 
nomination papers were handed in} were disqualified by reason of the provisions 
of section 57 of the Bengal Municjpal Actand hence disqualified to be elected 
Commissi®ners. 

That the plajntiffs were interested at the time of making contract, at the time 
of the performanca of the contract and at the time when the bills were finally 
passed. 

* Appeal from Appellate Decree No. 886 of 1930, against the decree of J. W. 
Nelson Esq., District Judge of Dacca, dated the 22nd February, 1930, reversing 
that of Babu Bimal Chandra Sen, Munsiff, sth Court at Dacca, dated the asth 
Februaryw1929- 8 
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That the passed bills in the circumstances of the case did not constitute merely 
as security for the payment of money in the sense in which that expression is used 
in clause (c) of section $7 of the Bengal Municipal Act. There was an existing 
debt from the Council to the fathers of the plaintiffs. 


That tha plaintiffs had ‘‘ directly or indirectly a share or interest in the con- 
tract to which the Commissioners were a party. 


Per Castello, F: The object of section 57 of the Bengal Municipal Act is 
to provide forthe purity of public life and to prevent corruption or anything 
which produces a situation in which the private interests of a Councillor or Com- 
missioner conflict with or are likely to conflict with or run counter to his duty as a 
public man. 

Per Suhrawardy, $: The object aimed at by section 57 of the Bengal 
Municipal Act is to prevent persons sitting as Commissioners deriving benefit 
from contract which the Commissioners have to control or may be called upon 
to control. 


Per Curiam: Soction 57 of the Bengal Municipal Act isa penal section and 
should not be extended beyond its legitimate limit. Ifthere is any doubt, the 
Court should be careful to see that the intention of the legislature in enacting 
the section is duly observed., The Court ought to be disposed to view with great 
disfavour any infraction whatever or any breach of the provisions of the disquall- 
fying sections. 

Section 57 of the Bengal Municipal Act is analogous to and corresponds to 
` section 12 of the English Municipal Corporation Act, 1882. 


Though the Courts in India are not bound to follow Irish decisions, they are 
at liberty to use them as guides to the right view of the law having regard to 
the facts. 


It is expedient that a tribunal should be set up for the expeditious disposal of 
Municipal election cases and the parties should not be allowed to agitate through 
Civil Court, 


Per Costello, $: Quærsı Whether it was intended by the Legislature that 
matters which had already been dealt with by the District Magistrate wader power 
conferred upon him by rule 16 of the Bengal Municipal Election Rules should be 
subject to revision by ordinary suit ia the Civil Court or that the declsion of 
the District Magistrate on points of this kind should be otherwise final as express- 
ed in the rule. 


Per Subrawardy, F: The legislature by the use of the words “ of any kind 
whatsoever ” in section 57 of the Bengal Municipal Act, made the provision of that 
section more stringent than the corresponding secti8n in the English Act. « 


-The words * any oentract to which the Commissioners are a party 2’ are more 
comprehensive than the words in the English statute —“ any contract with, by or 
on behalf of the Council.” The words in the English statute may be interpreted 
as indicating the existence of 2 bilateral contract, but the words of section 57 of 
the Bengal Municipal Act may be construed as meaning the existence of a con- 
tract to which the Comm'‘ssloners are a party irrespective of the fact that the other 
party has of has not performed his part of the contracts 

* 
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Clause (c) of section 57 of the Bengal Municipal Act does not contemplate 
cases like the present but includes cases where a person is interested in any agree« 
ment for the loan of money or any security for the payment of money only to or 
by the Municipality. Payment of money by the Municipality, for work done for 
it, is not an agreement for the loan of money ignoring the other part of the con- 
tract which the contractors had to perform. 

The proviso to section 57 of the Bengal Municipal Act merely enumerates the 
exception to the general rule laid down in the body of the section. ` 

Appeal by the Plaiatiffs, 
Suit for declaration. 
The material facts were stated in the judgment, 


Messrs, N, N, Sircar (Advocate-General), H. D, Bose, Rajendra 
Chandra Guha, Sures Chandra Das, Nanda Lal Das anà Dwijendra 
Nath Duit for the Appellants, 

Messrs, B. K. Ghose, A, B, Guka, Jatindra Nath Sanyal, 
Bharat Chandra Roy Chowdhry and Arun Prasad Roy for the 
Respondents, 

The following judgments were delivered: 

Costello, J :—In this case the plaintiffa Satyendra Kumar Das 
and Sachinandan Das are seeking a declaration that they are quali- 
fied to be elected under the Bengal Municipal Election Rules 1927 
as Commissioners of the Municipal Council of Dacca and that they 
are not disqualified under section 57 of the Bengal Municipal Act, 
that is to say, Act III of 1884. The facts as alleged by the plain- 
tiffs are these: They say that they were persons of independent 
means and properties, that they were recorded as independent 
voters, inthe register of voters of Ward I of the Dacca Muni- 
cipality, and that neither of them had anything to do with the 
business of their fathers Rebati Mohan'Das (father of plaintiff 
No, 1) and Hrishikesh Das (father of plaintiff No. 2). The fathers 
of the plaintiffs owned the joint firm Krishna Mohan and Rebati 
Mohan Das at Faridabad, Dacca, which was a firm dealing in bricks 
and other materials of a like kind. The plaintiffs’ case was that this 
firm had supplied pugged Jhama that is to say,‘a road material to 
the Dacca Municipality ig September 1927 at the special request of 
defendant No, 1, the Chairman of the Municipality. The plaintiffs 
contended that the order for this material had bten given because 
bricks could not then be had in the town of Dacca. They further 
said'that no bricks were supplied after September 1927 and that 
the bills for the price of bricks were duly passed by defendant No. 1 
as Chairman of the Municipality ; but on account of some financial 
difficulty payment of those bills had not been made in full; but. 


. 
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instalments had been made by the Chairman from tims to tims and 
ultimately there was a sum of Re, 2000 remaining due to the firm of 
Krishna Mohan Rebati Mohan Das from the Municipality of Dacca. 
In the light of these facts the plaintiffs contended that the contract 
between their fathers’ firm and the Municipality had coms to an end 
after the goods had been supplied, The term of office of the 
Commissioners of the Dacca Municipality covering a period of 
3 years (1925 to 1928) having expired the next General Election was 
notified to take place on the roth July 1928 ; and thereupon the two 
plaintiffs who were Commissioners, that is to say, members, of the 
then existing Municipal Board, offered themselves as candidates for 
re-election in Ward No. I and their respective nomination papers 
were duly tendered and were submitted to defendant No, xr as 
Chairman on the 19th and 2oth June 1928 respectively. Upon that 
defendants Nos. 2 and 3 put forward objections to the nomination 
of the plaintiffs to the defendant No. r as Chairman of the Muni- 
cipality, The defendant No, r dealt with those objections and 
declared that the nomination papers were in order and were good 
and valid, Thereupon the defendant No, @ preferred an objection 
to the nomination of the plaintiff No, 1 Satyendra Kumar Das 
before the District Magistrate and the defendants Nos, 3 and 4 put 
forward similar objection to the nomination of plaintiffs Nos, 2 and 
1 on the ground amongst others that the plaintiffs were disqualified 
for nomination under section 57 of the Bengal Municipal Act 
inasmuch a3 that they had an interest in the firm above referred to 
namely the firm of Krishna Mohan Rebati Mohan Das carried on 
by the plaintiffs’ fathers which firm had dealings with the Municipa- 
lity during the tims the plaintiffs held office ax Commissioners of 
the Municipality. These objections were heard by the District 
Magistrate under the powers conferred upon him by rule 16 of the 
Bengal Municipal Election Rules and the District Magistrate 
decided the matter in favour of the contention put forward on 
behalf of the defendants and gave a decision on the 3oth June 1928, 
Thereupon the plaintiffs being aggrieved by his order commenced 
this proceeding claiming as I have said, a declaration that they were 
not disqualified under section 57 of tht Bengal Municipal, Act as 
the defendants had contended before the District Magistrate. They 
"instituted a euitin the Court of the Munsiff, sth Court, Dacca 
challenging the order of the District Magistrate as s/éra vires and 
illegal, -We do not consider it necessary for the purpose of this 
case to decide one way or other whether it was competent to the 
plaintiffs to bring these proceedings, We will assums for the pur- 
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pose of this case that as the law stands at present it was competent 
for the plaintiffs to bring the suit and therein to challenge the 
decision arrived at by the District Magistrate inthe circumstances 
I have narrated: At the same time however, I desire to say once 
again upon this point that I have grave doubts whether when in 
t&94 the proviso was added to section 15 of the Bengal Municipal 
Act (ILI of 1884 B. C.) whereby it was laid down * that nothing 
contained in the section nor in any rules made under the authority . 
of this Act shall be deemed to affect the jurisdiction of the Civil 
Courts, ” it was ever intended by the Legislature that matters which 
had already been dealt with by the District Magistrate under power 
conferred upon him by rule 16 of the Bengal Municipal Election 
Rules shoyld be subject to revision by ordinary suits in the Civil 
Court or that the decision of the District Magistrate on points of 
this ‘kind should be otherwise final as expressed in the rule in 
question, I have already on a previous occasion made some obser- 
vation upon this matter and I desire to emphasise once more the 
inconvenience which is caused by suits of this kind ; for it is really 
the cage that small questions with regard to Municipal elections can 
be canvassed and agitated in Courts from that of the Munsiff of the 
District to that of the District Judge, that of the District Judge 
then UP to this Court. The procedure is extremely cumbrous and the 
result of it is that it may happen that a Ward of the Municipality may 
be disenfranchised for a period which may extend in some cases to 
the whole term of office of the Municipal body. My own view of 
the matter is that some means ought to be provided for a speedy 
way whereby matters of this kind can be settled more expeditiously. 
The District Magistrate might for certain purposes at any rate be 
vested with powers equivalent to special election tribunals, We hope 
that the proper authorities will take this matter into consideration 
with a view to ascertaining whether itis not! desirable to have the 
law so altered, if necessary, so as to provide in unambiguous terms 
for the establishment of special tribunals in order to ensure expedi- 
tious and final determination of all disputed matters in connection 
with Municipal elections, Having said that asI have already 
indicated we propose to deal with the case upon the footing that 
the suit as framed was in order, We have therefor to determine 


„whether the’plaintiffs were entitled to succeed in the suit which 2 


they brought. 

I have pointed out that at the time when the plaintiffs were 
nominated candidates there was still outstanding i in respect of the 
one undertaken by their fathers a sum of Rs, 2090, That sum 
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was in fact paid before the actual date of the election that is to say, 
the roth July r928, It is conceded oa behalf of the appellants that 
the matter is to be determined in the light of the circumstances and 
the position as they existed at the date of the nomination and not 
at the date of an election and indeed so far as this point is con- 
cerned the matter was definitely settled in the case of Marford v. 
Luiskey (1), We have therefore to determine whether or not on the 
rgth and goth Jane 1928 when the nomination papers were handed 
in, these two candidates were disqualified by reason of the provisions 
of section 57 of the Act of 1884. The learned Munsiff who tried 
the case found as a fact that the plaintiffs’ allegation that they had 
no interest in their fathers’ business was not correct, He said that 
the owners of the firm wer? Rebati Mohan Das and Hrishikesh Das. 
The plaintiff No. 1 is the son of Rebati Mohan Das and the plaintiff 
No, 2 is the son of Hrishikesh Dis and both of them lived with 
their respective fathers jointly. In these circumstances it was too 
much to say that they were not interested in the firm either directly 
or indirectly, He then went on to say that the most important 
question that arises in this connection is whether the contract for 
the supply of road materials was complete and the disqualification 
had ceased bfore the dates on which the nomination papers were 
submitted ; and ultimately he held that the nomination papers of 
the plaintiffs were good and valid and that ithe plaintiffs did not 
suffer from any disqualification under se@tion 57 and gave judgment 
in favour of the plaintiffs. The learned District Judge who heard 
the case on appeal pointed out that the learned Munsiff held that 
the respondents, that is to say the plaintiffs were interested directly 
or indirectly in the contract and this findiog was not challenged 
‘before him, But the learned District Judge disagreed with the 
learned Munsiff in his conclusion that as the firm had performed 
their share of the contract the disqualification had ceased before the 
nomination. Hz pointed out that the learned Munsiff had relied 
onan English case Cox v. Truscott (2) in which it was held that 
where a contractor has wholly performed his part of the contract 
and nothing ‘remains to be done under®it the disqualification 
` comes to an end. The learned District Judge said however that 
having considered'that decision he came to the conclusion that he 
could not reconcile it with the provisions of section 57; and he 
observed “to say that a contractor who has performed his part of 
the contract but has still to receive payment from the other party 
for the goods supplied has no longer any interest in the contract is 


bd 
(1) [1899] 1 Q. B. 852. (e9) (1905) Le T. 650. 
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mech more thau a stretch of the language,” And he added 
that “ if in such circumstances a contractor were to go into the box 
and state that he had no interest in the contract, it seems to me that 
he would lay himself open to a prosecution for perjury.” The 
learned Judge accordingly held that the plaintiff-respondents did 
have an interest in the contract atthe time of the movement and 
accordingly he reversed the decision of the Court of first instance, 
The real and indeed the only point which called for our considera- 
tion in tbis appeal is whether or not in the circumstances the view 
taken by the learned District Judge is correct; and we have to 
decide whether merely because the outstanding feature of the con- 
tract was the question of payment that exculpates the plaintiffs and 
relieves them from all responsibility for the bargain which had been 
made by their fathers with the Municipal body. Having regard to 
the findings of the Courts below that these plaintiffs were in fact 
interested in the business carried on by their fathers, we start with 
the assumption that to all intents and purposes any contract made 
by the firm of Rebati Mohan—Hrishikesh would be a contract made 
by the plaintiffs, or at any rate a contract to which they were privy 3 
undoubtedly, as I have already said, there was a contract between 
the firm in question andthe Municipal body, It is important to 
observe the precise language of section 57 of the Bengal Municipal 
Act 1884, That section provides ; “ No Commissioner or member 
of a Ward Committee shall’ have, directly or indirectly. any share 
or interest in any contract of any kind whatsoever to which the 
Commissioners are a party, or shall hold any office of profit under 
them, and if any Commissioner shall have such share or interest, or 
shall hold such office, he shall thereby become disqualified to con- 
tinue in office as Commissioner, and shall be liable to a fine not 
exceeding five hundred rupees,” The section contains a proviso 
which is as follows: ‘‘ Provided that a Commissioner shail not be 

šo disqualified by reason only of his having a share cr interest in 
(a) a contract entered into between the Commissioners and any 
incorporated or registereg Company of which such Commissioner is 
a nfsmber or share-holder; or (b) any lease, sale, or purchase of 
land, or any agreement for the same; or (c) an} .agreement for the 
loan of money, or any security for the payment of money only; or 
(d) any newspaper in which any advertisement relating to the affairs 
of the Municipality is inserted.” It further provides that no such 
Commissioner shall act as Commissioner or member of a Ward 
Committee or take paşt in any proceedings relating to any matter in 
which he is so interested. Rule 14 of the Bengal Municipal Election 


Vor, LIIL] _ HIGH COURT. 


Rules 1927 which is one of the rules relating to the qualification of 
candidates provides as follows: " Any person qualified to vote‘under 
these rules and not disqualified under section 57 of the Act ” that is 
to say, the Act III of 1884 B, C., “shall be qualified to be elected 
a Commissioner,” This is tantamount to saying that any person 
who is disqualified under section 57 of Act III of 1884 is not quali- 
fied to be elected a Commissioner, It was by virtue of that rule 
that the real defendants in the suit, thatis to say, the defendants 
other than the first defendant who is the Chairman of the Munici- 
pality took the objection to which I have already referred and which 
objection was, as I have already said, upheld by the District M -gis- 
trate upon appeal to him und:r rule 16. Section 57 of Act III of 
1884 is analogous and corresponds to section r2 of the English Act 
—the Municipal Corporation Act of 1882 which provides in sub- 
section (1) of section 12 as follows: “ A-person shull be disqualified 
for being elected if and while he "and then follow certain provi- 
sions which are not material for our present purpose “ (c) has 
directly or indirectly, by himself vr his partner, any share or interest 
in any coitract with, by, oron beh If of the Council,” This is 
followed by sections which are in substaice the section which con- 
tains the proviso to section 57 of the Act of 1884. It needs scarcely 
to be said that the obj-ct of the section both in the E glish Act and 
in the Indian Actis to provide for the purity of public life and to 
prevent corruption or anything which produces a situation in which 
the private interests of a Councillor or Commissioner co: flic with 
or are likely to conflict with or run counter to his duty as a public 
man. The object of these sections was well expreased, if I may say 
so, by Lindley L. J.in Matton v, Wilson (1) where it is said with 
reference to the words used in the Public Health Act 1875; “To 
interpret words of this kind which have no very definite meaning 
and which perhaps were purposely employed for that very reason 
we must look at the object to be attained. The object obviously 


was to prevent the conflict between interest and duty that might - 


otherwise - inevitably. arise.” Although Lindley, L. J., made that 
observation with reference to the provisions of the Public Health 
Act, it is fully applicable with just as much force to,the provisions of 
section 57 of the Act with which we sre now concerned. Although 
that is the purpose and object of provisions of this kind I think 
however it is right that the Courtsshould bear in mind that they 
are penal provisions and therefore ought not to be extended beyond 
their legitimate limit ; but at the same time if there is any doubt the 


(1) (1889) 22 Q. B. D. 744 (748). - e- 
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Couris should be careful to see that the intention of the Legislature 
in enacting the section is duly observed, In some of the older cases 
the Jucges in Ergland with regard to matters of this kind have been 
disposed to hold that the smallest variety of the provision is suffi- 
cient to disqualify a guilty person though in other cases the sugges- 
tion was thrown out that the maxim Deminimus non curat lex * 
might apply. I think the former view is preferable, In Nell v. 
Longbottom (1) Mr, Justice Cave said at page 770 referring to the 
Courcillor who after his election bad supplied a member of the 
fire brigade on behalf of the Council with four pence worth of oil, 
“ The first answer wade to this was that the contract was a very 
small one. That, however, is a matter into which we cannot enter as 
the legislature has not entrusted us with any dispensing power and 
probably considered the maxim odsta grincifiist should apply to 
cases of this class,” A very small breach of the statute was held to 
inflict upon the persons concerned disqualification, In this connec- 
tion I refer also to the observation laid down in The King v. Row- 
fands (2) where it is said: “ The fact that the amount in question is 
small is immaterial, It is quite clear that if he (that is to say the 
person who was said to be disqualified) accepted any commission for 
collecting rent for the Board he-would be disqualified for being a 
guardian, ” So far as I am concerned I most respectfully adopt the 
observation of the learned Judges which I have referred and I give 
it a8 my own opinion that in matters of this kind the Court ought 
to be disposed to view with great disfayour any infraction whatever 
or any breach of the provisions of the disqualifying sections, In the 
present case it was contended by the learned Advocate-General that 
the plaintifis were not disqualified from being candidates at the 
election of 1928 because the contract in which undoubtedly they had 
been interested had come toan end and therefore so far as they 
were concerned, they or their fathers had done all that they were 
required to do under the contract and that nothing remained and 
that they and their fathers would be deemed to have obtained all 
the price of the materials supplied ; and in support of this conten- 
tion the learned Advocate-General quoted various passages from 
books ôn the law of contract and also to a good many authorities 
which perhaps at first sight would seem to go in support of the view 
he urged on bebalf of the plaintiffs appellants in this case, We 


(1) [1894] 1 Q. B. 767. (2) [1906] 2 K. B. 292 (295). 

* Merning— The law pays no regard to trifling matters. The law does not 
concern itself about trifles. ` 

t Meaning—Oppose begintfing ; meet the very beginnings. 
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were referredjin particular to the cases of Woolley v, Kay (1) where 
at page 1221 Alderson B said “Here the defendant had entered 
into the contract before he acted as a Commissioner and all that 
remained for him to do was to signa piece of paper and receive 
his money. ”We were also referred to the case of Le Feuvre v, Joseph 
Lankester (2) and to the case of Lewis v, Cave (3). But the case on 
which the argument for the appellants was mainly founded was that 
of Cox v. Truscott (4). In that case in the course of the argument 
reference was made to the cases of Lewis v, Cave (3) and Royse v, 
Birley (5). Lord Detling in the course of his judgment in that case 
referring to section 12 of the Municipal Corporation Act 1882 said: 
“ Section 12 does not say that he shall be disqualified altogether, 
It! provides : ‘A person shall be disqualified for being elected and 
for being a councillor if ani while he has interest direct or indirect 
in any contract by or on behalf of Council,’ He is only disqualified, 
if he has an interest in the contract while he has such interest, He 
gets rid of his disqualification when he gets rid of the contract ; and 
the contract is got rid of if the contract is performed—that is, if 
thereisno more to be.done at the time of the acts, How did he act? 
It is said here that he acted by vote.” The question in that 
case was whether or not a member of the Municipal Council was 
disqualified because he had valid contract as a member of the Coun- 
cil at a time when he was alleged to have an interest in the contract 
with the Corporation concerned, On the strength of that case we 
are invited to come to the conclusion in the present case that 
the plaintiffs were not disqualified beciuse at the time of the nomi- 


nation they themselves had no interest in the contract made by 


their fathers because that contract had been performed and there 
was nothing else to be done but the receiving of payment. The 
learned Advocate-General took a further point that irrespective 
` of the main object of section 57, the plaintiffs avoided any disqualifi- 
cation by virtue of clause (c) of the proviso to the section ; and 
he argued that as upon a date antecedent to the date of nomina- 
tion, not only had certain payments been made but the contractors’ 
bills had been finally passed by the Chairman of the Municipality 
and therefore original contract had been discharged and in it place 
the contractors had received passed bills which were regarded as 
security for the money owing; and therefore to use the precise 
language of sub-section (3) any security for the payment of money. 


(1) (1856) 1 H. and N. 307 156 E. R, 1220. 
(2) (1854) 3 El. and BI. 530 j18 E. R 1241 ; (3) 1 E. & D. 484, 
(4) (1905) ga L. T. 650. (5) (1869 L, R. 4C. P. 296. ° 


1930. 

Nor! 
Satyendra Kumar 

Das 


v. 
Chairman of the 

Municipal Commis« 
sioners of Dacca. 


Castello, F. 


246 


Civic. 


1930. 

wre 
Satyendra Kumar 

Das 


v. 
Chairman of the 
Municipal Commis- 
sionerg'of Dacca. 


` Costello, F. 


` THE CALCUTTA LAW JOURNAL, [Vor LIII, 


In support of that argument he referred us to the definition of the 
termin Stroud’s Judicial Dictionary. Before dealing witb this 
contention, it is I think necessary to emphasise what precisely the 
position of the plaintiffs had been as regards the Dacca Municipal 
Council. A imittedly they were members of the Council which was 
in existence at or immediately prior to the election of 1928 and 
consequently they were members of the Municipal body at the time 
when the contract between that body and the fathers of the plain- 


` tiffs was entered into., It is clear also that they wers members of 


the Municipal body during the time when their fathers were carrying 
out their obligations ander the contract by supplying road materials 
which had been ordered}; and as far as I can see, having regard to 
the procedure obtainirg in regard to the comirg into being of a 
new Municipal Council, they were actual members of the Muni- 
cipal body when they put in their nomination papers for re- 
election, It follows therefore that the existence of the contract, 
or if I may use the expression, the life of the contract, falls into 
3 parts: There is first of all the making of the contract ; secondly, 
the performance of the contract, and lastly, the discharge of the 
contract. It follows therefore that, as I have said, these plaintiffs 
undoubtedly were disqualified from sitting as members of 
the Council during the first two at ary rate of these divisions into 
which I have divided the contract—viz, as members of the body at 
the time of the contract and as members ofthe body at the time 
when it was carried out by their fathers ; and in these circumstances 
it seems a little difficult to accept the contention of the learned 


- Advocate-General that the plaintiffs had ceased to have any interest 


in the contract at the point where nothing else remained to be 
done but the form to receive payment for the bricks supplied. We 
do not consider in the circumstances of this case at any rate that — 
the passed bills constituted merely as security for the payment of 
money in the sense in which that expression is used in-clause (c), 
Upon the point as to whether there is any disqualification when 
every thing has been done under the contract except the making 
of payment in considering the case of Cox v. Truscott (1) which 
was cited it must be borne in mind that in the earlier case of 
Ford v. Newth (a) Mr, Justice Derling said this: “There is 
one other point which I ought to mention. Mr, Newth had sup- 
plied some oil before October rọ, and on October-24 he had not 
been paid for this oil, There was, therefore, an existing debt 
from the Council to him, and it is contended that this in itself 


(1) tigos) 92 L. T. 650. y (2) [1901] 1 K. B. 683. (692.) 
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constituted a contract which disqualified the respondent from 
being elected. This point was urged, but it is not necessary to 
decide it now. When it arises for decision it will be worthy of 
careful consideration, but if we were to express our opinion on it 
now anything (hat we might say would be merely obiter dictum, I 
therefore express no opinion on that question. That case was decid- 
edin rocr, There the point whether the fact that a Councillor was 
indebted to a member of ils body as a contractor is sufficient to 
disqualify that member was left open.” Thenin 1909 it is obvious 
from the observation of Derling, J., in Cox v. Truscott (1) that he 
had some difficulty in arriving at the decision at which he ultimately 
arrived and that he had still some doubt that the mere existence 
of a debt atising out of a contract otherwise performed was itself 
sufficient to disqualify a man The learned Judge began his judg- 
ment by saying “This case is a peculiar one and it raises questions, 
to my mind, of very considerable difficulty—questions as to which I 
do not profess that my opinion is absolutely clear,” Then lastly a 
year later came the other case which I have already mentioned viz, 
The King v, Rowlands (2) an l the same lear ed Judge seems to have 
come toa definite opinion “chat it cannot have veen intended 
that the termination of the contract should get rid of the disquali- 
fication.” It seems obvious from the first two lines of the jujg- 
ment of the learned Juige that there was some doubt upon the 
point with which wə are now concerned. As the learned Advocate- 
General put before us virious passages from text books relating 
to the law of contract and Mr, Ghose on behalf of the respondent 
referred to a book on the Law of Contracts by Sir William Anson, 
I may refer to the statemant miije by that distinguished writer in 
Chapter XIII ‘‘ Discharge of Contract by performance,” where he 
says “ We must distinguish performance which discharges one of 
two parties from his liabilities under a contract, and performance 
which discharges the obligation in its entirety.” We have -come to 
the conclusion that we cannot accpt the cases which were cited 
on behalf of the appellants as giving a correct interpretation of 
the law as it ought to be applied at any wate to the circumstances 
of this case, I have already pointed out that it is clear on the facts 
and upon the findings of the Courts below that the plaintiffs, 
to use the words of the section which we are considering “had 
directly or indirectly a share or interest in the contract to which 
the Commissioners were a party,” undoubtedly up to the time when 
only the question of payment was outstanding, On behalf of 
(1) (1905) 92 L, T. 650, (2) [1906] 2 K. B*292. ° 
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the respondents we have been referred to the case of O'carra: v, 
Hastings (1) which was cited befora the learned Munsiff who tried 
this matter at the first instance and apparently rejected by him on 
the ground that it was an Irish case and not an English case. 
The learned ‘District Judge does not seem to have considered that 
case ; but on the other hand by a process of reasoning with which T 
am not prepared to agree rejected the decisioa in the case as not 
being one which ought to be followed. We have come to the con- 
clusion that the right view of the law is as laid dowa in this Irish 
case which was no less an authority in this matter than any English 
case would be:held or would not be, It is not a decision which we 
are bound to follow ; but on the other hand we take the view, as 
we do, that the arguments, reasonings and the ratio decidendi in the 
case ought to be followed and we think that we should accept it as 
a guide to the right view of the law having regard to the facts and 
that the decision in the case was based on the judgments of 
very eminent Judges including the Lord Chief Justice and was 
given after all the Judges had not only considered the matter care- 
fully and given one set of judgments but after they had been refer- 
red to further authorities and given reconsidered judgments in the 
matter and after they had considered several authorities on which 
the appellants have relied in the present case, ‘There is one other 
case which I ought to mention and which at first sight did seem to 
be an authority of some weight in favour of the contention of the 
appellants, I refer to the case of Royse v. Birley (2), But that 
case has really no bearing on the matter with which we are concerne 
ed because the words of the jstatute under which the proceedings 
were there brought are entirely wanting in the language of section 
57 of the Bengal Municipal Act and ia section 127 the English Muni- 
cipal Corporation Act 1882, It is important to observe what the 
facts were in the Irish case O’Carrol v, Hastings (1) I have rafer- 
red to, On the 7th November 1904 he obtained a contract from an 
Urban District Council for printing to be done in connection with 
the forthcoming election of members of the Council. The election 
took place on the 16th Jaguary 1905 and he was elected a member, 
At the date o {his election the defendant had completed the con- 
tract on hig part with the exception of the printing of the notice of 
the result of the election but had not received payment of the 
contract price On the r8th January he printed the notice of the 
result of the election, thus completing the contract on his part, 


4) [1905] air. R. 590. 
z (a) (1869) La R, 4 C. P. 296, 
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On the 23rd January he attended a meeting of the Council and 
acted in the proceedings Before leaving he was paid the amount 
of his contract, Upon this fact it was keld that he acted as a 
member of the Council when disqualified and was liable to the 
penalty imposed by section r2, The words of that clause so far as 
they are applicable to this case are “a person should be disqualified 
for being elected or chosen or being a member of the Council if he 
is concerned by himse If or he is partner ‘in any bargain or contract 
entered into with the Council.” The operative words of that dis- 
qualifying clause are “is concerned in any bargain or contract,” I 
am of opinion that there is very little distincion between the words 
‘ concerned in’ and the words used in rection 57 ‘* have an interest 
directly or indirectly’, And indeed it appears from a passage in the 
first judgment of Andrews J. that he tells very much the same thing 
because referring to the respondent the learned Judge said “Even 
however, if he had completed the contract on his part at the time 
of the election he had not received payment for it. I would be of 
opinion, although this question was left undecided in ford. v 
Newth (1) that he would have been still concerned in the printing 
contract : he would undoubtedly, while unpaid, have been interest- 
ed and materially interested in that contract, and, therefore, in my 
opinion concerned in it? Now on this assumption that the varia- 
' tion in the language as between the sections with which we are 
now concerned and jthe clause under consideration in the case of 
O'carrol v. Hastings (2) is not material, We think that the case we 
have to consider is wholly covered by the decision in this cage, 
The learned Lord Chief Justice in his first judgment said “ the 
respondent at the time when he acted as councillor, clearly was 
concerhed in the contract in question, inasmuch as he had not then 
reaped the fruit of it: he had not been paid this amount due under 
it, As I observed during the argument of the cage, he could have 
brought an action on the contract to enforce payment ; and it would 
be a strange proposition that a person was not concerned in a con- 
tract in respect of which he could bring an action to enforce pay- 
ment of what was due to him under it, the respondent had not 
realised the fruits of bis contract and it appears to me, that at” the 
date in question hè was still concerned in the contract? I have 
already referred to the first judgment of Andrews, J. I now refer to 
his observation which appears at page 596, where he said “ It may 
be asked, could a Council, by wrongfully refusing payment, disqua- 
lify a person from candidature,? The object of the legislation is to 


(1) [1901] 1 K- B. 683. (2) [1905] 2 Ir, R, 590. . 
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preclude all questions, Whether a contract has been duly perform- 
ed or not is a matter of fact. Suppose a builder completed his 
contract, but the Council disputed this and refused payment, would 
not the builder be concerned in the contract, even though it 
turned out afterwards that he wasin the right? So long as the 
money is u paid, there is a possibility of dispute. If the existence of 
an unpaid claim u der a contract dues not disqualify, the contractor 
could, as a member, exert his it fluence with his colleagues to secure 
payment or to get detenc2 tu bis action withdrawn, and possibly 
he could even vote on the questions, The enactment is a 
salutary one and should be applied to every case fairly within 
ita scope.” I respectfully adopt the observation of the learned 
Judge as being applicable to this and other cases of the kind. 
When the learned Ju iges delivered the judgments I have:quoted the 
attention of the learosd Juiges was not drawn to the cases of 
Royse v, Birley (1) and the unreported case of Connally vy, Fitzger- 
ald, Thereupon she Case wa» put on board for further, argument 
and the learned Judges eacn gave a second judgment. On further 
argument the learned Chieti Justice said at page sgg “I adhere 
to every word I suid: sess A. the time he acted, that is to 
say before he was paid, the contract he had mace with the Council 
still existed—it was not merged, abandoned, rescinded, extinguished 
or satisfied ; and if any demand was made as to payment before pay- - 
ment was actually made, he could have sued upon the contract 
specially ; or if he sued for work done at the request of the defen- 
dants, the contract would have been a party of his necessary proof.” 
Further on he said : “It is far feiched, indeed, to contend that a man 
is not concerned inthe contract or security by which he can en- 
force payment.” The Council was concerned in the contract 
because it determined their obligation ; and the defendant was con- 
cerned because it showed what the obligation was, and his right to 
enforce that obligation, Betore payment is actually made, if a 
question arose as to the right of payment is it to be said that the 
person who claimed to be entitled to the money could vote with 
reference to it as to whether it was to be paid or not or whether an 
actién brought to enforce payment should be defended? We 
should refer in this connection to the case of Rowe v. Birley(1) with 
regard to which the learned Chief Justice made an observation to 
the following effects “The decision of Derling, J., in Cox v, 
Truscott (2) to which we were referred arises on a different statute 


te) (1869) L.-R. 4 C. P? 296. “(2) (1905) 92 L. T. 650. 
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and certainly is nol, as reported, a satisfactory one, I cannot help 
thinking that the true character of the judgment in oyse V. 
Birley (x) has been more than once overlooked” Referring also to 
the case of Cox v, Truscott (2) Andrews J said: “If the recent 
case of Cox v. Truscott (2) before Mr. Justice Derling as reported, 
is in conflict with my opinion, I would respectfully take leave to 
differ from it; but I do not look upon any of these cases as an autho- 
rity against my opinion”, That is also the view I take with 
regard to the circumstances of the case and as reported in Cox v. 
Truscott (2) and I most respectfully wish to differ from him, 
There is one other point to which I should refer and it is this. 
The learned Advocate-General, as I have already said, contended 
that the contract was a contract for the supply of road materials and 
it terminated and in its place the plaintiffs’ father as contrac- 
tors had documents, that is so say, the passed bills which were in 
the nature of a security for money owing and that therefore the case 
of Cox. v, Truscott (2) has no application because there was no 
contract in existence at the date of nomination in which bya 
stretch of imagination the plaintiffs could be said to have any 
interest directly or indirectly. Upon that I think the argument 
put forward by Mr. Ghose on behalf of the respondents has consi- 
derable force, Although the contractors might have got their 
bills passed and although the only outstanding in connection with 
the contract was the question of payment; by no means it follows 
that there was no question on which controversy or dispute could 
have arisen as between the contractors and the council, It is 
possible, as Mr. Ghose suggested that when the contractors had 
- presented their bills for payment the councillors might have taken 
a different attitude in making the payment and the contractors 
might have to bring a suit on it against the councillors, They 
wore sufficiently interested in that suit as to suggest that whatever 
Tights the council might have against, the plaintiffs had become 
absolute by lapse of time. It is obvious that although the contrac- 
. tors had received these bills, it is not beyond the bounds of possi- 
bility that soms matter in connection with ,these bills could come 
before the Council in which the two plaintiffs were already members. 
We think that in these circumstances it cannot be said that the 
` plaintiffs had no interest as they undoubtedly had at the time of 
making the contract, at the time of carrying out the contract and 
they also had an interest in it at the time when the bills were 
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finally passed. Looking at the matter from this point of view, we 


think that it cannot be said that the position as between the con- 


tractors and the council was merely that of creditors and debtors 
and that all obligation under the original contract _had disappeared, 
That being so we are of opinion that the position of the plaintiffs 
brought them within the ambit of the provisions of section 57 Bengal 
Municipal Act and therefore they were disqualified from being 
candidates at the election of 1928 as was found by the learned 
District Magistrate and the District Judge, It follows that we 
come to the conclusion that the decision of the learned District 


_ Judge is right and this appeal is dismissed with costs to each of the 


two sets of respondents, 


Suhrawardy, J:—I agree. My learned brother has learnedly 
discussed the English law on the point and I entirely agree with 
the observations made by him, I will however try to construe 
section 57 of the Bengal Municipal Act as it stands, There can be 
no doubt that section 57 has been copied from section 12 ‘of the 
English Municipal Corporation Act 1882 with some variations, Te 


“my mind these variations are of importance and have been made 


with some object in view. In section 12 of the English Act the 
relevant words are: “A person shall be disqualified for being 
elected if and while he has directly or indirectly, by himself or his 
partner, any share or interest in any contract with, by, or on behalf of 
the Council,” Section 57 has practically reproduced those words with 
the addition of the words ‘ofany kind whatsoever’ and instead of 
‘any contract with, by or on behalf of the Council’ it has ‘any con- 
tract to which the Commissioners area party.’ It may fairly be 
presumed that the Legislature at the time of enacting the Bengal 
Municipal Act, 1884 was aware of the. decisions of the English 
Courts and the interpretation put by them on section 12 of the Muni- 
cipal Corporation Act and similar statutes dealing with disquali- 
fication of members ; and in order to counter the effect of those 
decisions the Legislature introduced the words “of any kind what- 
soever” in order to make the provisions of section 57 more stringent. 
than the corresponding, sectionin the English Act. Then with 
regard to the words ‘any contract to which the Commissioners are a 
party’, it seems to my mind that the alteration fn the language was 
made to make the expression more comprehensive than the words in 
the English statute—‘any contract with, by, or on behalf of the 
Council,’ The words in the English statute may be interpreted as 
indicating the existence of a bilateral contract, but the words of 
section 57 may be cqnstrued as meaning the existence of a contract 


x 
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to which the Commissioners are a party irrespective of the fact that Civit, 

the other party has or has not performed his part of the contract, 1939. 

In my judgment in June rg28 when the plaintiffs submitted their Satyendra Kumar 
nomination the Commissioners were a party to the contract. I need Das 


hardly say that on the English authorities a contract is not fully Chairman of the 
discharged by one of the parties having discharged his obligation pilin reste 
thereunder: Anson’s Law of Contract Chap, XIII. The aim or E 
zs oie : : . Sukrawardy, F . 
object of similar enactments is to avoid conflict between duty and gos 
interest ; and this policy of the law should be strictly kept in view 
in constructing statutes of this character, The object aimed at by 
section 57 of the Bengal Municipal Act is to prevent persons sitting 
as Commissioners deriving benefit from contracts which the Com- 
missioners have to control or may be called upon to examine, Now, 
in the present case it is said that the bills submitted by the plaiotiffs’ 
firm were accepted by the Chairman ; but it was possible for the 
Commissioners or any of them to raise questions as to the defective 
performance of the contract by the plaintiff’ firm, In such a case, 
if the plaintiffs were Commissioners of the Municipal Council there 
would be a clear conflict between duty and interest, 
The learned Advocate-General has asa last resort argued that 
the case of his clients comes within Clause (c) of Section 57 of 
the Bengal Municipal Act. Ido not wish to say more on this 
point than that that clause does not contemplate cases like the 
present but inclujes cases where a person is interested in any 
agreement for the loan of money or any security for the payment 
of money only to or by the Municipality, It cannot be said that 
payment of money by the Municipality for work done for it is an 
agreement forthe loan of money ignoring the other part of the 
contract which the contractor had to “perform, The very argu- 
ment that this case falls under the proviso to the section assumes 
that the interest which the plaintiffs had in the contract is an 
interest contemplated by section 5y forthe proviso to that sec- 
tion merely enumerates the exceptions to the general rule laid 
down inthe body of the section, ` 
As regards plaintiffs’ interest in the cofitract, it was found by the 
Munsiff that they were members of the joint family carrying on the 
business. This fiading was not challenged before the District Judge 
and must now bs accepted. Even if they were not concerned 
in it, the contract being with their fathers, they were indirectly 
interested in it ‘in any kind whatsoever.’ f 
. Asto the maintainability of the suit in the Civil Court I have = 
express2d insome detail my view on this point in S. A,2373 0 
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of 1928 decided by this Bench asat present constituted on the 
asth February 1930, I however strongly endorse the view ex- 
pressed by my learned brother that a tribunal should be set up 
for expeditious disposal of election cases and the parties should 
not be allowed to agitate these matters through three Courts, The 
result of this case sufficiently shows the desirability of such a tribu- 
nal, This case was instituted in 1928 and inspite of alk the efforts, 
by all, including this Court, to expedite the hearing, it has taken 
2 years to dispose of it finally, Inthe meantime the election of 
Municipal Commissioners of Dacca has been held up for this period, 
I agree with my learned brother that this appeal should be dismissed 
with costs, to each of the two sets of respondents who have appeared 
viz, defendant No, ı respondent and defendants Nos, 2 and 3 
respondents, 


A T.M Appeal dismissed, 


Before Mr, Justice C. C. Ghose and Mr, Justice Pearson, 
ABINASH CHANDRA BOSE 


I. 
NAGENDRA NATH DUTT.* 


Evidence—Admissibility —Promissory note sot properly stamped—Admission of 
debi—No objection as fo admissibility of note, 

In a suit for recovery of a certain sum of money, the defeadant admitted the 
loan but pleaded payment, The plaintiff produced a promissory note which 
showed that the sum of money referred toin the plaiat, was dus to him, The 
note was stamped with one anna stamp but not with a two anna stamp as it should 
have been. No objection was raised by the defendant to the reception in evidence 
of this note : ` . 

Held, that there was no bar whatsoever under any law to prevent the Court 
from using the promissory note as a piece of evidence in support of the plaintiff's 
story, 

Appeal by the Defendant. 

® Appeal from Appellate Decree No. 471 of 1929, against the decree of 
M. H. B. Lethbridge Esq., Additional District Judge of 24-Perganas, dated the 
rith October, 1928, affirming that of Babu Dhirendra Nath Basu, Munsiff, 1st 
Court, Alipore, dated the roth Febrya ry, 1927, 
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Suit for recovery of a certain sum of money, 

The material facts appear from the judgment, 

Messrs, Santosh Kumar Bose and Shisir Kumar Banerji for the 
Appellant, 

Messrs. Bimala Charan Deb and Tarkeswar Nath Mitra for the 
Respondent, 

The judgment cf the Court was as follows : 

This appeal must be dismissed, It arises out of a suit for reco- 
very of a certain sum of money. How the money became payable 
to the plaintiff is set out in great detail in the plaint itself and speci- 
ally in paragraph 5 thereof. The defendant in his written statement 
admitted the transaction whereon the plaintiff became his creditor 
for the sum mentioned in the plaint. The defendant, however, said 
that there was nothing due and owing by him because there had 

_been payment to the plaintiff, in other words, the defence amounted 
to a simple plea of payment, The matter went to trial, It appears 
that the plaintiff produced a promissory note which showed that the 
sum of money referred to in paragraph 5 of the plaint was due to 
him, This promissory note was stamped with one anna stamp, but 
it should have been stamped with a two anna stamp. No objection 
was raised by the defendant tothe reception in evidence of this 
promissory note. There was a decree, But it appears that the 
attention of his legal advisers was subsequently drawn to the insuffi- 
ciency of the stamp of the promissory note. He thereupon pro- 
ceeded to file a review, the Munsiff having previously held that the 
evidence on the record was such as would justify him in passing a 
decree against the defendant. The review application at the instance 
of the defendant was rejected. The matter was carried on appeal 
to the Additional District Judge, Mr. Lethbridge. He came to the 
conclusion that the defendant’s witnesses made the defendant’s case 
worse, He believed the plaintiff's evidence and gave him a 
decree, 

On appeal before us Mr. Bose has contended that the foundation 
of the suit was the promissory note and asthe promissory note 
could not be received in evidence and acted upon, the decrees of 
the two Courts below were entirely wrong. To this the simple 
answer is that there is no denial of the transaction fvhereon the 


plaintiff became the creditor of the defendant. If one examines the . 


written statement the defendant’s plea was one of payment, The 
promissory note was admitted in evidence, no objection having been 
taken thereto. Under these circumstances we have got to.look to 
the provisions of sections 35 and 36 of the {ndian Stamp Act, There 


255. 


Civin 


1930. 
Loved 
Abinash Chandra. 
Bose 
v 
Nagendra Nath 
“Dutt. 


November, 18. 


256. 


Civin, 


1930. 
w 


Abinash Chandra- 
Bose 
vY e 
Nagendra Nath 
Dutt 


— 


CRIMINAL 
1930. 
we 


Fune, 20. 


July, I4. 


THE CALCUTTA LAW JOURNAL, [Vor, LII, 


may be some difficulty. in holding that the promissory note can be 
acted upon. But,no difficulty can possibly arise at the appellate 
stage, the document having been admitted in evidence ;. in other 
words, there was no bar whatsoever under any law that we are aware 
of to prevent the Court from using the promissory note as a pieca 
of evidence in support of the plaintiffs story, That apparently has. 
been done and the plaintiff’s story has been believed. Under these 
circumstances there is no point of law which can arise in second 
appeal and which can be argued successfully. , 

The result, therefore, is that the judgment of the lower appellate 
Court must be affirmed and this appeal must stand dismissed with. 
costs, 


A. T, M. Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr, Justice Graham, and Mr, Justice S. Ke Ghose, 


SATYENDRA NATH MAZUMDAR 
v, 


KING-EMPEROR.* 


Sedition— Penal Code (Act XLV of 1860), Section 124 AmKssence of crime of 
sedition—Intention, how gathered-—Time, place and circumstances, when 
articles published—Articles to be read in Jair, free and liberal spirit— Benefit 
of doubt —Review ~Articies ferming the subject matter of some of the charges, 
admissibility of. ` 
The essence of the crime of sedition consists in the intention with which the 

languagetis used. The intention must be gathered from the language of the 

articles. If on reading through the articles, the reasonable ang natural and prob-” 
able effect on the minds of those to whom they are addressed, appears to be 
that feeling of hatred, contempt or disaffection would be excited towards the. 

Government, then it is justifiable to say that the articles are written with that 

intention and that they are an attempt to create the ee against which the 


* Crimiaal Revision No.. 34g of 1930, against the order of T. Roxburgh Esq. 
Chief Pr@sidency Magistrate of Calcutta, dated the roth March, 1930. 


Vou, LIL.) HIGH COURT. 


-law seeks to provide. In considering the question of intention, the time, place 
and circumstances when the articles were published are of importance. 

Bal Gangaghar Tilal’s case (1) 3 Luxmt Narayan Foshis case (2) and 
Mrs. Annie Besant v. The Advocate-General of Madras (3) referred to. 

The articles should be read not in any spirit of narrow criticism, but in a fair, 
free and liberal spirit, and if, any doubt should arise in regard to the intention, 
the bneefit of that doubt should be given to the accused, 

It is not permissible to excite feelings of hatred and contempt against Govern- 
ment under the clozk of a historical review no under the pretext of a review to 

deal with events in such a manner as to makeit plain that there was an ulterior 
object, namely, to stir up feelings of hatred, contempt and disaffection towards 
Government. 


Articles published in the same paper and forming the subject matter of some of 
the charges are admissible for t e purpose of proving intention, 

Emperor v, Phanendra Nath Mitter (4 referred to. 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused, 


_ The petitioner was convicted under section 124 A of the Indian 
Penal Code. 


The material facts were stated in the judgment. 


Messrs, Sures Chandra Talugdar, Haridas Ghose, Benodelal 
‘Ghose and Bhupendra Krishna Ghose for the Petitioner. 


Mr. Debendra Narain Bhattacharjee for the Crown. 


C, A, V. 
The following judgments were delivered : 


Graham, J :—In this case a Rule was issued calling upon the 
-Chief Presidency Magistrate of Calcutta to show cause why his order 
„convicting the petitioner under section r24 A of the Indian Penal 
Code upon each of three charges framed thereunder, and sentencing 
him to six months rigorous imprisonment upon each charge (to run 
concurrently) should not be set aside upon certain grounds set out 
_in the petition to this Court. 

The facts may be briefly stated :— 


The petitioner Satyendra Nath Mazumdar is the Editor, Printer, 
and Publisher of a daily newspaper published in Calcutta in the 
‘Bengali language known as the Ananda Bazar Patrika, THis paper 
it appears, has Been in the habit of publishing every year at the end 
of December, when Congresses and various conferences take place, 
a special issue containing a review of the events of the past year, a 
descript ion of places of interest where the Congress meets, and a 


“(1) (1897) I. L. R. 22 Bom. 112, (2) (1899) 2 Bom. L, R, 286. 
(3) (1919) 21 Bom, L. R. 867. . (4) $908) I. L. R, 35 Cale. 945. 


257 


Criminal, 


1930+ 
word 


Satyendra Nath 
Mazumdar 


v. 
:Kieg-Empe or. 


pnn 


Fuly, 14s 


258 


CRIMINAL. 


1930, 
—w 


Satyendra Nath 
‘Mazumdar 


v 
:King-Emperors 
Graham, F.. 


THE CALCUTTA LAW JOURNAL, [Von, LIII, 


review of the history of the growth of the Indian National Congress 
and similar movements, l 

On the zgth December last this special Congress edition was 
published and on the 31st of that month the issue was forfeited by 
an order of the Government of Bengal under section 99 A of the 
Code of Criminal Procedure, duly published ina Gazette Extra. 
ordinary of that date, onthe ground thatit contained seditious 
matter, Thereafter the petitioner was arrested under section 124 A 
of the Indian Penal Code and was placed on his trial before the 
Chief Presidency Magistrate in respect of the three articles which 
are entitled. 

(1) Bkharater Mukti Sadhana or ‘Freedom movements in 
India’ 

(2) Jalianwallabagh, and 

(3) Batsarer hisab nikash, or ‘Review of the year,’ The learned 
Chief Presidency Magistrate found that each of these articles 
brought the accused under section 124 A, and convicted and sen- 
tenced him as stated. : 

The accused -then moved this Court and obtained the present 
Rule, The main grounds taken in the petition are :— 

1. That the learned Chief Presidency Magistrate erred in his 
interpretation of the articles, 

a, That it ought to have been held that the petitioner had no 


‘seditious intention in publishing the articles, 


3. That the learned Chief Presidency Magistrate ought to have 
found that the first article is a mere chronicle of past events, the 
second a narrative of the excesses committed by General Dyer 
personally, and the third nothing more than a review or recapitula- 
tion of the political events of the past year. 

Mr, Talukdar for the petitioner argued the case on those lines, 
He contended that it must be clearly established that the intention 
of the petitioner was to create hatred, and disaffection, that so far 
from that being the case there is not a word in the articles to show 
that the crimes committed by revolutionaries were extolled, and 
that on the contrary ona fair and reasonable construction of the 
articles it ought to have been held that nothing was further from the 
mind of the author chan to excite disaffection in the minds of his 
readers. 

The responsibility of the petitioner for the articles was not 
questioned when the matter was argued before us, 

For the Crown on the other hand it was urged that only possible 
conclusion to be derived from a perusal of the articles is that the 


. 


Vor. LI] HiGH court, 


object in view was to excite hatred, contempt, and disaffection 
against the Government. Before entering upon a discussion of the 
question at issue reference may ‘be briefly made to the section, and 
to the principles which are generally applied in such cases for the 
purpose of ascertaining intention. The material portion of the 
section reads as follows :— . 

“ Whosoever by words either spoken, or written, or by signs, or 
by visible representation, or otherwise, brings or attempts to bring 
into hatred or contempt, or excites, or attempts to excite disaffection 
towards His Majesty, or the’ Government established by law in 
British India, shall be punished ” etc. ' 

The language of the section might perhaps be deemed to give 
rise to some doubt whether as it stands the offence is independent 
of any intention; and that view was formerly taken by the Chief 
Court of the Punjab [Ram Nath (1)} but it is now well settled that 
intention is essential, and that in fact the essence of the crime of 
sedition consists in the intention with which the language is used, 
In the well known case of Bal? Ganga dhar Tilak (2), Strachey J. ela- 
borately discussed the circumstances which should be taken into 
account in judging the intention of the accused. In his charge to 
the jury he said intr alia “ You will thus see that the whole ques- 
tion is one of the intention of the accused in publishing these 
articles, Did they intend to excite in. the minds of their readers 
feelings of disaffection or enmity to the Government ?......00...Or did 
they intend to excite no feeling adverse either to the Government or 
its measures, but only to excite interest in a poem about Shivaji and 
a historical discussion about his alleged killing of a Mahomedan gene- 
Tal ?..e.sescoeee Thero are various ways in which you must approach the 
question of intention, You must gather the intention as best you 
can from the language of the articles............What is the intention 
which the articles themselves convey to your minds ? In considering 
this, you must first ask yourselves what would be the natural and 
probable effect of reading such articles in the minds of the readers of 
the Æesari, to whom they were addressed ? Read these articles, and 
ask yourselves how the ordinary readers gf the Kesari would probe 
ably feel when reading them, Would the feeling produced be° one 
of hatred to the Gdvernment, or would it be simply one of interest 
‘in a poem and a historical discussion about Shivaji and Alzul Khan 
and so forth ? If you think that the only feelings which such readers 
would be excited to are feelings of interest in a poem or a historical 
or ethical discussion, then you may presume that that isall the 


(1) P. Ri No. 1 of 1905. (2) (1897) I. L, d. 322 Bom. 112 (139140). 
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accused intended to excite, If you think that such readers would 
naturally and probably be excited to entertain feelings of enmity to 
the Government, then you will be justified in presuming that the 
accused intended to excite feelings of enmity or disaffection, ” 

The learned Judge then went on to point out that a person is 
presumed to intend the natural and ordinary consequences of his 
acts, and that he cannot be allowed to excuse himself by saying that 
he did not when publishing intend that those consequences should 
ensue. Further he impressed upon the jury, and this I think has 
some importance in the present case also, that they must bear in 
mind the time, place, and circumstances, and the occasion of 
publication, f 

Another learned Judge Jenkins C. J. observed inthe case of 
Luxman Narayan Joshi (1). “To determine whether the intention of 
the accused was tocalliato being hostile feelings the rule that a 
man must be taken to intend the natural and reasonable con- 
sequences of his act must be applied: so that if on reading through 
the articles the reasonable and natural and probable effect on the 
minds of those to whom they are addressed appears to be that 
feelings of hatred, contempt, or disaffection would be excited 
towards the Government, then it is justifiable to say that the articles 
are written with that intent, and that they are an attempt to create 
the feelings against which the law seeks to provide, ” 

The Judicial Committee of the Privy Council also have laid 
down that in judging of the question of intent, the publisher must 
be deemed to intend that which is the natural result of the words 
having regard, among other things to the character and description 
ofthat part of the public who are expected to read the words. 
Besant v, Advocate General of Madras (2). 

While however these decisions furnish the principle or test to be 
applied in order to ascertain intention itis only right to bear in 
mind that the articles should be read not inany spirit of narrow 
criticism, but ina fair, free and liberal spirit, and, if any doubt 
should arise in regard to the intention, the benefit of that doubt 
should be given to the agcused. l 

Applying the principles or tests referred to above the question is 
whether upon a fairand reasonable construction of these three 
articles it should be held that the accused intended to excite feelings 
of hatred, contempt, or disaffection towards Government, or whether, 
as his learned Advocate has argued, his object was merely to arouse 


(1) (1899) 2 Bom. L. Rg286. (1) (1919) 21 Bom, L. R. 867. 
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interest in a historical ‘retrospect of recent events without any 
ulterior seditious purpose, 

Now this can only be ascertained by referring to the articles 
themselves. I will deal first with the article, entitled ‘Sharater 
Mukti Sadhana,’ Certainly no’ fault can be found with the title of 
this article, the aspiration to freedom being avery natural and 
perfectly legitimate desire, Nor can any exception be taken to the 
article in so faras it merely sets forth in chronological sequence 
the various landmarks in India’s struggle for independence, The 
writer has not however contented himself with a mere recapitulation 
of events, but has in places made comments which indicated that 
his purpose was not merely to appeal to the interest of his readers in 
a historical retrospect, but that he had the further object of inflam- 
ing opinion against the Government. For example he charges 
Government with oppression in connection with the terrible out- 
break of plague at Poona in 1897 and observes that the oppression 
of Government officers to check the plague was worse than the 
plague itself, In another passage he speaks of the insult of the 
partition of Bengal, He goes on to say that after the Session of the 
Congress in 1906 Government determined to repress the national 
awakening by means of “ persecution.” Then again many murders 
by revolutionaries have been referred toin such a manner and in 
such terms as to suggest that their exploits are held up to admiration 
and emulation, e. g., the bomb outrage at Mozufferpore, the murder 
of Narendra Goswain, and the incident of Jatindra Nath Mukherjee. 
Perhaps one of the most unjustifiable remarks is in connection with 
the Hunter Commission which was appointed to inquire into the 
affair at Jalianwalabagh. The writer after referring to the hideous 
character of the ruthless massacre observes “ but Parliament 
supported this hideous incident without any compunction, ” The 
fact however is, and it isa matter of common knowledge, that 
Parliament so far from supporting it condemned General Dyer’s 
action and punished him. No reference whatever is made to this. 
The learned Advocate for the petitioner was constrained to admit 
that in this particular passage the writer had been hardly fair, That 
however is putting a very favourable construction upon it because 
what has been stated is something which is definitely untrpe, and it 
is difficult to see what the object of that could be except to create 
feelings of hatred and disaffection, 

It is a striking feature of these articles that they are consistently 
one-sided, and that while they refer to only one side of the picture 
they studiously avoid mentioning anything &yhich goes in favour of 
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Government, Other instances of this are the reference to the parti- © 
tion of Bengal and the Rowlatt Act, No mention is made of the fact 
that the partition of Bengal was afterwards annulled by the reparti- 
tidn and that the Rowlatt Act was repealed. These omissions seem - 
to be due to design rather than accident, i 

As Strachey, J., observed in Zilaġ’s case (1) in considering- the 
question of intention, the time, place, and circumstances when the 
articles were published are of importance, It is a significant fact 
that these articles were published at a time when the National 
Congress was actually in sesison and when attention was focussed 
upon political events, I do not say that it was not a perfectly natural 
and legitimate proceeding to publish articles at such a time, 
What however was not permissible was to excite feelings of hatred 
and contempt against Government under the cloak ofa historical 
review, Reading the first of these articles with every: desire to be 
fair to the accused and making every allowance for the free expres- 
sion of political opinion it seems to me that the writer has gone 
too far, and that it is impossible to resist the conclusion that there 
was present in his mind that intention to excite hatred, contempt, 
and disaffection towards Government which the section has declar- 
ed to be an offence. 

- I come next to the article entitled Jalianwalla Bagh, Mr. 
Talukdar for the petitioner argued that it is merely a condemna- 
tion of General Dyer personally. If that were so, it might fairly 
be contended that that could be no offence seeing that General 
Dyer’s action was afterwards condemned by Government itself, 
The question however still remains whether the accused has made 
use of his theme as a cloak for the purpose of exciting feel- 
ings of hatred and disaffection towards Government, We think it 
is clear from a perusal of the article that the accused had that in- 
tention, The article is entirely one-sided and no allusion whatever 
is made to the fact that some of the i: cidents referred to were con- 
demned by Government, The most inexcusable feature of this- 
article however is the marner in which the evidence of 2 
witness named Lala Giri ihari Lal before the Hunter Commission: 
has béen imported bodily into it containing the most vivid and 
harrowing details of the incident'as described by®this witness who 
was obviously a witness against General Dyer, Such a narrative 
was out of place in an article purporting to be a historical review, 
and we think that the object in quoting this evidence in extenso, 
in the comments which have been made here and there throughout 

, 17 (1), (1897) I L. R. 2a Boh. 112. 
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the article, and the pictorial illustrations which accompany it was to 
‘excite feelings of hatred against the Government. The same object 
is.manifest in the questicns ‘from the evidence of General Dyer 
himself, In this article also there is no reference to the fact that 
General Dyer’s conduct was condemned by Government and that 
he was punished as a result of the enquiry made into his conduct, 
Lastly there is the third article ‘Review of the year.” 

_ If it were no more than it purports to be there would be nothing 
to be said since no possible objection can be raised to a mere review 
of events, But it is not permissible under the pretext of a review to 
deal with events in such a manner as to make it plain ‘that there 
was an ulterior object ois to stir up feelings of hatred, contempt and 
disaffection towards Government, We think it is not possible to 
read this article without coming to the conclusion that that inten- 
tion was present in the mind of the accused, Government is charged 
with pursuing a policy of checking all movements by repression, 
Prominencs is given tothe bombsin the Assembly, the Meerut 
conspitacy case, and the Lahore conspirdcy case, and in connection 
with the first of these the same method has been adopted as refer- 
red to above by introducing certain’ passages fn exfesso from those 
proceedings. This however is an even worse case because here we 
have a reproduction of the statements of the accused in the bomb 
case. There could be no justification long after the event in repro- 
ducing those statements by criminals who were convicted and 
punished for their crime, and we think the object in view can only 
have been to stir.up ill feeling against the Government, 


One of the grounds taken in the petition, though it was not 
seriously pressed, was that the articles ought each to be considered ' 
and dealt with separately and independently, and that it was not” 


permissible to treat them as corroborative of sach other ‘for the pur- 
pose of establishing their seditious intention. We do not think 
there is any. substance in this contention, The same point arose 
in the case of Emperor v, Phanendra Nath Mitier, (1) and it was 
there held that seditious articles published in the same newspaper, 
even though not forming the subject matter of the charges’ on which 
the accused was being tried, were admissible to show intention, If 
that is so it seems to follow a fortiori that articles published in the 
same paper and forming tne subject matter of some of the charges 
are admissible for the purpose of proving intention, 

The final ground taken on behalf of the petitioner was that the 


sentence is too severe, but having regard to the serious nature of 
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the defence, which is punishable with a maximum penalty of trans- 
portation for life, or with three years imprisonment, and having 
regard to the deliberation with which the offence was repeated in 
three separate articles, the concurrent sentence of six months 
rigorous imprisonment cannot in my judgment be held to be 
excessive, l 


In the result therefore the Rule fails and must be discharged, 
The petitioner, if he has been released on bail, 
serve out the remainder of his sentence, 

S. K. Ghose, J :—I agree. 

A, T, M. 


must surrender and 


Rule discharged. 


APPELLATE OIVIL. 


Before Mr, Justice C, C. Ghose, and Mr, Justice Patterson. 


PARESH CHANDRA DUTTA AND oTHERS 
a. 
AMARESH KUMAR BOSE AND OTHERS.* 


Evidence—Properties thrown into common stock of the joint Bindu family—Pro- 
- perties purchased by member's separately. 

Where the allegation is that certain properties purchased separately by mem- 
bers of a joint Hindu family have been thrown into the common stock, the evi- 
dence to support such an allegation must be sufficiently strong, . 

Though the various reasons glven by the ower appellate Court taken sepa- 
rately may not be sufficiently strong evidence, the reasons taken cumulatively 
were found to be sufficienti the present case. 

Appeal by the Defendants, 

Suit for possession, 

The material facts appear from the judgment, 

Mr, Brojo Lal Chakravarti, Dr, Sarat Chandra Basak and Mr, 
Rajendra Bhusan Bakshi for the Appellants, 

Messrs, Sharat Chunder Roy Chowdhury and Profulla Kamal 
Das for the Respondent who appeared, 

> C, A, V. 
The follôwing judgments were delivered: 
C. C. Ghose, J:—In appeal}No, 610 the appellant is one Jyotish 


© Appeals from Appellate Decrees Nos, 61o and 718 of 1928, with cross-objec- 
tion in No. 718, against the decree of R. C. Sen Esq., District Judge of Jessore, 
dated the 4th January, 1928, modifying that of Babu Hem Chandra Basu, Sub- 
ordinate, Judge of Jessore, datèd the goth April, 1936. 
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Chandra Dutta and in Appeal No, 718 the appellants are Asalat 
Molla and others. The facts out of which the present litigation has 
arisen shortly stated are as follows: Certain lands are held under 
the landlord Rai Bahadur Kiron Chunder Roy. Out of these lands 
Dags 1-43 appertain toa Jama of Rs, 63 inthe name of Girish 
Chandra Dutt (defendant No. 1) and Dags 44-46 appertain to a 
Jama of Rs, 17-1-3 gandas, also in the name of the defendant No. r. 
Dag 47 appertains to a Jama of As, 4, in the name of the defendant 
No, 1 and under certain other landlords. Dags 48 and 49 appertain 
to a Jama of Ra, 5-1-3 gds, in the name of one Debnath Dutta 
who was a brother of defendant No, 1 under a third set of landlords ; 
Dags 50 and 51 appertain toa Jamaof Rs, 2-8-6 in the name of 
Deb Nath Dutta under 4 fourth set of landlords ; Dags 52, 53, 54 
appertain toa Jamaof Rs, 3-13-9 inthe nameof Debnath Dutt 
under a fifth set of landlords: Dags 55, 56 and 57 appertain toa 
Jama of Rs, 7-1-0 standing in the name of Beni Madhab Dutta who 
was also a brother of the defendant No, x under a sixth set of land- 
lords ; and Dag No. 58 consists of Niskar lands in the name of the 
defendant No, 1.- It is alleged that the defendant No.1 and his 
three brothers, Debnath Dutta, Beni Madhab Dutta and Kailas 
Chandra Dutta were members of a joint Hindu family and that the 
above properties were acquired by the joint family, The plaintiffs 
allege that they obtained permanent leases of a 8 annas share from 
the widow of Kailash and the daughters of Beni Madhab and they 
have purchased a four annas share from the sons of Debnath, They 
were however unable to obtain possession of the properties because 
of the resistance offered by the principal defendants who are the 
defendants 1-44. Plaintiffs therefore claim half possession to the 
extent of 12 annas share in some of the plots and they want posses- 
sion through tenants in the other properties, Tbe contest is with 
reference to the lands standing in the name of the defendant No. 1. 
It is alleged on behalf of the defendant No, rı that these lands i. e, 
the lands standing in the name of defendant No, r are his self- 
acquired properties and that his brothers had no interest therein. 
The first Court held that the properties in dispute were properties 
belonging to the joint family i. e, the joint property of the*defen- 
dant No. 1 and ‘this brothers and their heirs. In that view of the 
matter the suit was decreed, There was an appeal tothe lower 
-appellate Court which found that the properties in the suit had 
been acquired by the defendant No, 1 with his own monies but that 
the same had been thrown by him into the common stock and had 
been treated since then as joint family properties. With regard 
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howeVer to certain of the lands the appeal was allowed. It is against 
this judgment and decree of the lower appellate Court that the 
present appeals have been brought. 

In order to fully understand the position, we have in this case 
taken the trouble of examining the entire record and of perusing the 
pleadings in the suit as also the evidence adduced by the parties, 
It appears that in addition to the oral evidence in the case the lower 
appellate Court has relied upon Exs. 18, 20, 20Q, 21D, 21E, 19D 
and 20U, We have examined carefully these documents and 
although it is perfectly true that where the allegation is that certain 
properties purchased separately by members of a joint Hindu 
family have been thrown into the common stock the evidence to 
support sich an allegation must be sufficiently strong, there can be 
no doubt that the lower appellate Court after a careful consideration 
of the entire evidence on record has come to the conclusion that the 
conduct of the defendant No, r showed that he had agreed to the 
-properties in question being thrown into the common stock, i, e. he 
has agreed to the blending of these properties with the joint family 
‘properties which were in existence. The lower appellate Court has 
given in its judgment various reasons, I am free to confess that 
it may be argued with a certain decree of plausibility if one takes 
these reasons separately that the lower appellate Court should have 
insisted upon stronger evidence being produced before it than what 

«was produced, but the reasons must be taken cumulatively and if 
that is done, then it is impossible to say that the judgment of the 
lower appellate Court cannot be supported. In my view there is a 


- great deal to be said on behalf of the respondents which would 


enable one to hold that the conclusions arrived at by the lower 
appellate Court have been correctly drawn from the eviderice on 
tecord, Iam therefore not prepared to disturb the findings of facts 
arrived at by the lower appellate Court in any way. 

-As regards the tenant defendants I think their case has been 
adequately dealt with by the learned District Judge and there is no 
reason whatsoever why a different conclusion should be arrived at in 
their case. $ 

The result therefore is that in my view these appeals ought to 
stand dismissed with costsand I would order atcordingly. The 


cross-objections in appeal No, 718- were not pressed and are 


disallowed. 
‘Patterson, J :—I agree. l 
‘Ay T, M Appeals and cross-objection dismissed, 
t 





Von. LILL] HIGH COURT, 
Before Mr, Justice Jack and Mr, Justice Remfry, 


SM, ABIA KHATOON 
v. 
OMAR ALI AND OTHERS.* 


Gifi—Mahomedan Law—Property, if to be transferred—Donee, a minsr— 
Donee in custody of doner—Gijt of a share in helding—Dones im joint posses- 


sion with denor—Co-shaver, if can transfer Ais undivided share to 
another, > 


No transfer of property is necessary where the donee is a minor in the lawful 
custody of the donor, 


The gift of a share in a holding, the donee being admitted to be in joint pos- 
session with the donor and recognized by the donor as being in such possession, is 
valid. 


Abdul Avis v. Fateh Mahomed Haji (x) followed. 


A co-sharer of any property may give his undivided share to another or one 
of the others as the case may be. 


Mahomed Buksh Khan v. Hosseini Bibi (2) referred to. 
Appeal by the Plaintiff, 
Suit for partition, 
The material facts appear from the judgment, 
Mr. Nasim Ali for the Appellant, 

Mr, Prokash Chandra Pakrashi for Respondent No, r. 

Mr, Priya Nath Dutt for Respondents Nos, 2 to 7. 

. C, A. Ve 
The following judgment was delivered : 
This appeal has arisen out of a suit for partition of certain pro- 

perties brought by the plaintiff who wants a partition of her 4 annas 
share of the properties left by her father Abul Hossain Sirkar, 

‘The trial Court gave her a decree with regard to the properties 

which formed assets of Abul Hossain and which the defendants 


admitted in their written statement excluding certain properties. 


covered by the deeds executed by Abul Hossain in 1322, that is to 
say about nine years befere his death. The lower appellate 
Court dismissed the appeal, The only question which has been 


*Appeal from Appellate Decree No. 1308 of 1929, against the decree of A. EB. 
Porter Esq, Additional District Judge of Tipperah, dated the 3rd January, 1929, 
affirming that of Babu Asutosh Ghose, Subordioate Judge, and Court, Tipperaby, 
dated the 13th February, 1930. 


(1) (1911) I. L. R. 38 ales 518313 C. L. J. 498. 
(2) (1888) I. L. R. 15 Calc. 684; L. R. 15 1. A. 81. 
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argued in this Court is as to whether these gifts covered by the docu- 
ments Exbts, J, Jt and J2 were valid under the Mahomedan Law. 
It is urged that there was no finding that the donees wera put in 
separate possession and secondly, ‘that the finding, that the pos- 
session of defendant No, t was equivilent to constructive posses- 
sion of the other donees, is not sufficiant, It must be found that 
possession was delivered to each of the donees orin the case of 
the minors to their legal guardian and that possession given to 
persons with whom they were living would not be a valid delivery 
of possession, Under the deed of gift Ext, J., 7 as, share of the pro- 
perty was given to the minor defendants Nos, 2 and 3 children 
of Mahamad Ali, the deceased son of Abul Hossain. The deed 
of gift Ext, Jı was in favour of the wife and two daughters of Maha- 
mad Ali defendants Nos, 6, 4, and 5. The deed of gift Ext. J2. 
was in favour of defendant No, 7, the major daughter of Mahamad 
Ali, Now, there are various findings of the lower appellate Court 
which will help in the decision of the question, The Court finds 
in the first place that these deeds do not cover the whole of the 
property left by Abul Hossain, Again it finds that Abul Hossain 
and the defendants lived jointly and were joint in property. It is 


further found that a certain fractional share of the property 


belonged to Abul Hossain, The learned appellate Court’ has deci- 
ded in favour of the validity of the gifts to ths minors in that Abul 
Hossain stood to these minors in /oco parentis, and that actual 
transfer of properties was not necassary in their case, This appears 
to be correct and is supported by the authority of Wilson in his 
book on Anglo-Mahomedan law, paragraph 303. He .says that no 
transfer is necessary in every case where the donee is a minor in the 
lawful custody of the donor and cites various authorities in support 
of this proposition, Therefore the transfers to the minor. defen- 
dants Nos, 2, 4 and 5 who were living with tha donor who was their 
grandfather were valid. There remains the case of the widow of the 
deceased son of Abul Hossain and the major daughter, that is to 
say defendant No, 6 and defendant No, 7. The case of Addul Asis 
vy. Fateh Mahomed Haji a} is authority for the proposition that the 
gift offajshare in a holding the donee being admitted to be in joint 
possession with the donor and recognized by the fonor as being in 
such possession is valid, In the present cage the finding is that up 
to the death of Abul Hossain he was in juint possessiontof the 
property with the defendants and that these gilts\were gifts of a 
share of the property. All the defendants were ‘living jointly with 


b . 
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Abul Hossain for 9 years after the date of these gifts, -The appel- 
late Court found that there was a declaration of gift by the donor 
and acceptance by the donee in each case and the documents 
embodying the gift were registered, In these circumstances there 
can be no doubt that the joint possession of the donees was recog- 
nized by the donor and hence the gifts to defendant No, 6 -and 
defendant No. 7 were also valid. It must also be remembered: 
that a co-sharer of any property may give his undivided- share to 
the another or one of the others as the case may be. There is’ 
authority for this in the case Mahomed Buksh Khan v. Hosseini. 
Bibi (x), The gifts referred to in Ex, J, Ex Jr and Ex J2 are 
therefore valid. , f= 
This appeal is dismissed with costs, The two sets of respon- 
dents are entitled to separate costs, : 
ALT. M, `~ Appeal dismissed. 
(1) (1888) 1 L. R. 15 Cale, 684; L. R. I5 1. A, 81e 
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Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr, Justice C, C, Ghose, - 
IMPERIAL BANK OF INDIA 
a 


BENGAL NATIONAL BANK, LTD.* 


Charge~Debenture, ‘transfer of — Mortgage of deb:ntures—Mortgages receiving 
debentures—No writing—Registration, if necessary—Loans given by the 
mortgagor on the security of title deeds—Indtan Registration Act (XVI of- 
1908), Secs. 17 (4 {b}, at, 48,49, Cls. (a) and (c)—‘Operate’— Mortgage 


debi, how transferred—Transfer of Property Act (1V of 1883), Sees. 58, 100, : 
130, 137 -General Claus Act (X of 1897), Sec 3 (25)—Immovable pro-. . 
pirty—Morigace, if ‘benefit to arise out ot land’— Indian Companies“Act (VI - 


of 1832), Sec. 10) Proviso 4—~Floating charge—Debenture, condition in. ` 


In May, 1923, ‘the Imperial Bank advanced fo the Bengal National Bank ten j 
* Appeal from Original Ord.c No. 112 of 1929, Against. the order of, Mr, 


Juatice Bucklgad, dated the 96th August, 1999. 
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lacs of rupees upon the security of a debenture dated the 4th May, 1923, which 
purported to charge the whole undertaking, properties, assets and interests, 
present and tuture, including the uncalled capital, of the borrowing Bank for the 
repayment of the loan, with interest. in July of the same year, the Imperial 
Bank made a further loan of ten {acs of rupees upon the security of a debenture 
dated the 4th August, 1923, which also created a charge upon the whole of the 
undertaking, properties, assets and interests, present and future, including the 
tincalled capital, of the borrowing Bank. The Bengal National Bank had given 
loans . or overdiafts upon the security of title deeds deposited with it. Thess 
debentures were duly registered under the Companies Act with the Registrar of 
Joint Stock Companies, but ncither debenture was registered under the Indian 
Registration Act of 1908 : 


Held that the Imperial Bank was not entitled by virtue of the debentures to 
any charge upon the sums payable tothe Bengal National Bank in respect of 
advances or upon its security therefor in any cass in which such advances were, 
at the date on which. the charge created by the said debentures ceased to float, 
secured by the deposit of title deeds and such title deeds had not at the said dats 
been deposited with the Imperial Bank. 


For the purpose of getting a complete register of titles to land and interests 
in land, the legislature has not required that equitable mortgages by deposit, 
if made in Calcutta, should come upon the register at all, and they do not come 
upon the register unless the contract is contained in an instrument in writing. 
1f the mortgage is made by deposit of title deeds in Calcutta, the immovable pro- 
perty which thus becomes the subject matter of the security may be situate any- 
where fn British India. The Registration Act, however, requires many instru- 
ments to be registered if they affect transactions with reference to immovable 
property although the transactions are not necessarily required to be carried out * 
by written instruments at all, and section 48 gives priority to registered instru- 
ments as against an oral agreement or declaration. This brings many transactions 
upon the register but in addition to this purpose, a main purpose of the Act is 
to prevent a party from setting up forged or false instruments by rendering 
inadmissible in evidenco instruments which have not, withina limited time, 
been taken to the registry and authenticated. The second purpose may be 
thought to be attained in the case of: securities granted by companies by the 
provisions of section 109 of the Indian Companies Act but upon the face of the 
Registration Act, section 17, there is no special treatment for such securitiés on 
account of the Company Register. 


The language of clause (b), sub-section (1) of section 17 of the Registration 
Act is siot limited expressly to a particular kind of transfer. - 
` The words ‘any right, title or interest’? in clause (b), sub-section (1) of 
section 17 of the Registration Act, are Intended to be very wide—they are the 
words usually employed to denote what passes upon an execution sale. 


A mere charge on immovable property is within clause (b), sub-section (1) of 
section 17 of the Registration Act. Itisa right in immovable property—a right 
to have it brought to sale to gealise a sum of money to bs paid to the chargee. 


Se€tion 17 of the Registration Act is confined to property which is specific in 
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the sense of being ascertainable and capable of identification at the date of the 
instrument. 


Clauses (a) and (c) of section 49 of the Registration Act have reference to the 
fact that certain kinds of transfer of immovable property can only be effected by 
written instruments (e. g. sale, mortgage otker than mortgage by deposit, leaso, 
gift), whereas in other cases (e. g. partition, surrender, release) the transaction 
is not required tobe in writing, the iast:ument is required to be registered. 
Clause (a) deals with the former case and clause (c) with the latter. In elther 
case, the circumstance, which subjects the instrument to the requirement of regis- 
tration is that it purports or operates to create, declate, assign, limit or extin- 
guish aright, title or interest to or in the immovable property. It is thts which 
makes the registration necessary and if it be not registered, itis in this that the 
instrument îs to fail of ‘its effect, The right, title or interest is, as a consequence, 
not created, declared, assigned, limited or extinguished even although no written 
instrument was necessary. Clause (c) makes the instrument inzdmissible as evi- 
dence of the transaction, Unless, therefore, there has in fact been a transaction 
independent of the written instrument, and capable of proof without the evidence 
thereof, the right, title or interest in qu2stion has mot been created, declared, 
assigned, limited or extinguished. 


The word ‘‘ operate” in the phrase “ purport or operate’? in clause (b) sub- 
sterion (1) cf section 17 of the Rogistration Act refers tothe immediate inten- 
tion of the instrument and not to ultimate consequences or collateral effects. 


Jiwan Ali v. Bası Mal (1) followed, 


The Transfer of Property Act does not address itself to the question how is a 
mortgage right to be charged or even to the question how is any immovable pro- 
perty to be charged. Whether a charge isa transfer or not, the Act puts Do 
restrictions upon the manner in which charges cin be made or given over immov- 
able property. It recogafzes by section 100 that by the act of the parties immov- 
able property may be made security for the payment of money in ways which do 
not amount to mortgage, but it does not limit or define those ways, 


A debt or any other form of property can be transferred without being specially 
made transferable and special method provided by the Act, 


_ In general mortgage debts should only be transferred by way of sale, sub- 
mortgage, exchange, or gift with the mortgagee’s interest in the land and by 
registered instrument. 


Perumal Ammal v. Perumal Naickar (2) followed. 


While a mortgage involves the transfer of an interest in specific immovable pro- 
perty, a charge transfers no such interest. By atharge no title is transferred, 


Under section 187 of the Transfer of Property Act, debentures and certain 
other things may be transferred otherwise than ia the manner provided by sec- 
tion 130 and the effect of the transfer is not controlled by the subsequent sections. 
Section 137 bas no reference to debentures coasidered as transfers but only as the 

“subject matter of a transfer. 


The fourth proviso to stction 109 of the Indian Companies Act means that a 
a 
{1) (1886) 1. L. R. 9 All. 108, (2) (1920) Ie L. R. 44 Mad. 198 (201). 
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mortgage or charge granted by a Company is not deemed to be an interest in 
immovable property merely by reason that it comprises or takes’ effect over deben- 
tures held by the Company and that such debentures constitute a charge on 
immovable property of the Company issuing the same. 

Section 130 of the Transfer of Peoperty Act as amended in 1910 applies to the 
creation of a mere charge. 

Mulraj v Vishmanath (1) fol wed. 

A mortgage is nota “‘ benefit to arise out of land” within the meaning of 
clause 25, section 3 of the General Clauses Act of 1897. 

A floating charge is a present charge, though it does not finally attach or 
crystallize upon any specitic property until the happening of some event which puts 
an end to the right of the Company to deal with the property in the course of its 
business. 

Bvans v. Rival Granite Quarries Lid. (2) referred to. + 

It is not uncommon to insert ia a debenture words to the effect that the floating 
charge is not tu authorize the Company to create any mortgage or charge ranking 
in priority to the debe: ture. 

Appeal by the Opposite Party. 


Application for direction made on behalf cf the Official Liqui- 
dators of the Bengal National Bank, 

The material fac s were stated in the following judgment of 

Buckland, J :—This is an application for direction made on 
behalf of th: Ovficial Liquidators of the Bengal National Bank, It 
appears that a floating charge on all the property of the Bengal 
National Bank was created by debentures in favour of the Imperial 
Bank of India. That floati g charge attached in the month of April 
1927 when the Imperial Baik of India was appointed a Receiver of 
the assests of the Bengal National Bank, The winding up order was 
made in August 1927 and the liquidators were appointed 
thereafter, 

In February 1928 an application was made by the Official 
Liquidators to Mr. Just:ce Costello for directions as to the respec- 
tive rights to title deeds deposite i with the Bangil National Bank, of 
the Imperial Bank of India, the Central Bank of India, the general 
body of creditors and customers and my learned brother on the gth 
March 1928 gave certain directions and directed that the question 
relative to title deeds deposited with the Bengal National Bank 
should stand over until the final disposal of a suit instituted by the 
Imperial Bank against the Bengal National Bank which was then 
pending. At the hearing of that suit the Imperial Bank of India by 


its Advocate admitted that by reason of the fact of the debentures 
s 


q) (1913) LL. R 37 Bom. 198 517 G. L. J. 162. (2) [1910] 2 K. B. 979(999), 
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in favour of the Imperial Bank not having been registered in 
accordance with the provisions of the Indian Registration Act such 
debentures did not operate to affect any immoveable property of 
the Bengal National Bank and it was declared that the deben- 
tures constituted charges upon all undertakings, property and 
assets including the uncalled capital of the Bengal National 
Bank other than tha Bank's immoveable property. The Liqui- 
dators now ask for directions in relation to such title deeds. 

The various classes of cases relating to title deeds deposited to 
which reference has been made in the course of argument fall under 
four heads :—First there are cises wner2 prior to the appointment 
ofthe Receiver title deeds which hal been dep sited as security 
with the Bengal National Bank hid bee. depositei by the Bengal 
National Bank with the Imperial Bank of India and it is conceded on 
behalf of the liquidators that where at the tims of the appointment 
of the Receivers the Imperial Bink was thus in possession of title 
deeds the Imperial Bank would be entitled to the benefit of the 
security, 

There are other cas4s where, before the floating charge attached, 
the Bengal National Bank had instituted proceedings to recover the 
moneys due and had realised the security and upon the sale in exe- 
cution of the property charged the Bink itself as auction-purchaser 
has acquired the properties sold, I ı these circu nstanczs it is reason- 
ably clear that these cases are governed by the decree made by 
my learned brother. The property had been bought by the 
Bank and therefore was not covered ‘by the charge and must be 
within the words “ that the debentures did not operate to affect 
any immovyeable property of the defendant Bank,” 

One item stands in a class by itself to which I will refer before 
I come to the class which raises the greatest difficulty and that is a 
case where title deeds deposited with ths Bengal National Bank as 
security for moneys advanced were deposited by the Bengil Nation- 
al Bank by way of sub-charge with the Central Bank of India, 
on some subsequent date the claim of the Central Bank of India 
was paid off by or on behalf of the Bengal National Bank anda 
charge is said to have been created in favour of the Mahar%ja of 
Mymensingh, Itdurther appears that the Maharaja of Mymensingh 
has instituted proceedings to which the Imperial Bank is a party 
for the purpose of enforcing his charge. 

So far as this particular item is concerned the matter may well 
be left for determination, if necessary, after that suit is concluded 
because if the Maharaja succeeds in establishing his charge there 
will be nothing in respect of which directions need be given in the 
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winding up ; on the other hand if the Maharaja does not succeed 
then it may be that the matter will fall into one or other of the 
categories to which this judgment relates and no further directions 
will be necessary, But having regard to the circumstances of this 
particular matter it is unnecessary at this stage to give it any special 
attention, I now come to by far the largest number of cases in 
respect of which directions are sought, and that is, where securities 
have been deposited with the Bengal National Bank to cover an 
advance or an overdraft, as the case may be, and the securities 
have remained with the Bank and are now in the possession of 
the liquidators, f 

It has been submitted that these are not affected by the floating 
charge by reason of the judgment of my learned brother though 
it is conceded that the debts were assigned, 

In answer to this it is argued that the debt is divisible from the 
security and is not touched by the provisioas of the Indian Regis- 
tration Act, Tbe authorities for this are, Kvtskto Lall Ghose v. 
Bonomalee Roy (1) and Elumalai Chetty v, Balakrishna Muda- 
liar (2) and they enuniciate the elementary principle that though 
the security may be unenforceable an action can be brought for the 
debt, 

Then reference is made to section 8 of the Transfer of Pro- 
perty Act which provides that with a transfer of a debt or 
actionable claim the securities also pass to the transferee, but 
another case in the same volume Perumal Ammal v, Perumal 
Naicker (3) shows how by the amendment of rgr> the Transfer of 
Property Act excludes from the definition of actionable claims 
“any debt secured by mortgage of immoveable property or by 
hypothecation or pledge of moveable property” and indeed the 
section is clear as to this and resort to authority is bardly neces- 
sary. I have also been referred to Zarvadi Bholanath v. Bat Ka- 
ski (4) in which it was held that on the sale in execution of a 
mortgage debt the sale carried with it the security. 

On the foregoing itis contended that the Imperial Bank being 
entitled to the debt, be the provisions of the Registration Act 
what they may, the Imperial Bank is also entitled to the security. 

There ig-no authority for the view submitted oh behalf of the 
Imperial Bank by Mr. Banerji, unless the Bombay case is to be 
regarded as such, But as to that, there was there no question of 
the application of the sections of the Registration Act and Chan- 


U) (879) I. L. R. 5 Cale. 611. ` (2) (1921) L L. R. 44 Mad. 963. 
(3) {1920).1. L. R. 44, Màd. 196. (4) (1901) 1. L. R, 26 Bim. 305. 
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dravakar J based himself upon the Code of Civil Procedure, 
declining to consider definitions of immoveable property which are 
to be found in the Registration and other Acts, It is not 
disputed that in this case, were it not for the provisions of the 
Registration Act, the Imperial Bank would be entitled to the penent 
of the securities by virtue of the debentures, 

“The position has been discussed in Sir Rash Behary Ghose’s 
book on Mortgages 5th Ed. p. 76 where the learned author ` saya 
“ A mortgage being only an accessory to the principal obligation, 
an assignment of the debt should carry with it the security 
on the land; for without saying that in no case whatever 
can a mortgage debt be severed from the security, it may be 
safely laid down that as a general. rule in whose hands 
soever the debt is, there also the securities must likewise be.” 
Later the learned author continues; “ Again it has been held in 
some cases that if the assignment is not registered, the charge will 
not be transferred with the debt. But if the assignment of the 
debt carries the security with it as an accessory, may not the 
assignee avail himself of it, though the assignment is not made by 
a registered instrument ‘as the: Registration Act strikes only at 
documents and not at transactions 2” : 


But to the question which the learned author puts no Indian‘ 


case of which I am aware gives an affirmative reply and it is diffi- 
cult to see the foundation for any such principle having regard to 
the terms of the statutes in question ; on the other hand Sakfiaddin 
Saka v, Sonaullak Sarkar (1) is definite authority for the proposi- 


tion that a mortgage debt isimmoveable property for the purposes `° 


of section 58 of the Transfer of Property Act and of the Registra- 
tion Act,. If that view is correct there can be no question that 
whatever the Imperial Bank may have acquired as regards the 


money debts it is not entitled to the benefit of the securities 


therefor. : 

The Imperial Bank may add its costs of these proceedings'to its 
claim and the liquidators will take their- costs as between attorney 
and client out of any assets which may confe into their hands, * 

Against this decision, the Opposite Party appealed.’ me, — 

Messrs. N, N. Sirkar ( Advocate-General), Ih, W. K, Page and 
N, C; Chatterjee for the Appellant, 


i Messrs. Ameer Ali and W. R. Westmacott for tha Respondent, 


The following judgments were delivered : 
s 
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Rankin C. J.:—The Imperial Bank of India appeals from an 
order dated the 26th August 1929 made, by my learned brother 
Mr., Justice Buckland upon an application for directions made by 
the. liquidators in the winding up of the Bengal National Bank. 
Limited.. 

In May 1923 the Imperial. Bank advanced to the Bengal National 
Rank Rs. r0,00,0co upon the security of a debenture dated the 4th 
May. 1923 which purported to charge the whole undertaking, pro- 
perties, assets and interests, present and future, including the 
ungalled capital, of the borrowing bank for the repayment of the. 
Igan, with interest. In July of the same year, the Imperial Bank 
made a further. loan of Rs, 10,00,009 upon the security. of a.deben-. 
ture dated.the 4th August 1933 which also created a charge upon. 
the. whole of the undertaking, properties, assets and interests, 
presant.and future, including the uncalled capital, of the borrowing. 
bank. ‘These debentures were duly registered under the: Companies. 
Act with the- Registrar of Joint Stock Companies, but. neither deben- 
turg was registered. under the Indian Registration Act of 1908; and 
it is this circumstance which gives rise to the question in the present, 
case,, On the 28th of April, 1927, the Bengal National Bank sus-, 
pended payment and the Imperial Bank appointed Receivers. on. 
that; date. A-debenture-holder’s suit was instituted on the:26th 
May, 1927.. On the 1st of. June 1927 the Court . appointed certain: 
persons to, be, Receivers in the debenture-holder’s suit. On the and: 
of.August of that year, a compulsory winding up order was. made: 
against. the. Bengal National Bank; the liquidators, with;the excep-. 
stion.of.a, Mr. Carter, are also the Receivers appointed. by the Court 
for;the debenture-holders, 

The present appeal arises out of an application by the liquidatora 
for:directions and.the sole question before us has reference to the 
respective rights of, the Imperial Bank and the Bengal National. 
Bank Limited (in liquidation) as regards cases in which the latter. 
had given loans or. overdrafts upon the security of: title deeds depo- 
sited with it, The question is whether the security held by the. 
Imperial Bank extends te, and is effective over, the debts due to. 
the Bengal, Natiopal Bank from customers who had in this way 
obtained ‘advances upon security, and whether the Imperial Bank 
is entitled tothe benefit of the security ás part of the property. 
charged by the debentures, in cases where possession of the title 
deeds was never given tothe Imperial Bank. ‘It appears that in 
some cases title deeds which formed security for overdtafts. had 
been sub- mortgaged ‘with the Imperial Bank by being deposited 
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with it by the Bengal National Bank. but these cases are excluded 

from the question which was raised before us upon this appeal. ` 

». The learned Judge took the view that whetheror not the sesu- 

rity held by the Imperial Bank is valid and effective as regards the 

. debts, it is not . valid and effective as regards any title deeds origi- 

ually deposited as security with the Bengal National Bank in oases 

in which possession of the title deeds was never given to the Imperial 

` Bank, 
Mr, Page for the Imperial Bank contended that it is against all 
‘ “principle ‘to hold that the Imperial Bank has a right under its charge 
to the debts and yet has no right to the security given therefor. 

Mr. Ameer Ali, on behalf of the liquidators, did not contest that 

this position was difficult to maintain but contended that the ques- 

-tion to ba answered first is whether in the circumstances theses 
' secured debts are available at all to the Imperial Bank under their 
‘charge. f 

On this the argument for the liquidators is rested upon section 14 
of the Indian Registration Act of 1908 :— 

“ The following shall be registered, if the property to which they 
relate is situate ia the District in which and íf they have been exe- 
‘cuted on or after the date on which Act XVI of 1864, or the Indian 
‘Registration Act XX of 1866, or the Indian Registration Act VIII 
‘of 1871, or the Indian Registration Act TII of 1877, or this Act 
came into force, namely :— 

(a) Instruments of-gift of immoveable property ; 

- (b) Other non-testamentary instruments which purport or 
operate to create, declare, assign, limit or extinguish, whether in 
present-or in future, any right, title or interest, whether vested or 
‘contingent, of the value of Re, 100 ‘and upwards to or in'any 
‘immoveable property, ” 

By ‘section 49 of the same Act “No document required by sec- 
‘tion 17 to ‘be registered shall (a) affect any immoveable property 
‘comprised therein or (c) be received as evidenca of any tran 
saction affecting such property unless it has been registered, ” 

` It is said tnat if it can be shown that a debt secured by mortgage 
upon immoveable property, is, for the purposes of the Registration 
Act, immoveable property, the debentures held by,the Imperial 
_ Bank ‘can take no efect upoa these mortgage debts. Now, theta 
‘mortgage debt is immoveable property for purposes of the Transfer 
of Pro, erly Act: and the Indian Registration Act was held by this 
Court.in thecase of Sakhinddin Saka v, Sonaullah Sarkar (t), {n 
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that case a debt secured upon mortgage was part of the property of 
a joint family and gn instrument was tendered in evidence which 


- purported to show that on a partition this asset had been allotted in 
-severalty to one of the co-sharers, The document was not registered 


andit was held that it could not be put in evidence. Richardson J. 
pointed to the amendment- of the Transfer of Property Act made by 
Act II of 1900 which excluded mortgage debts from the definition 
of “ actionable claims,” He beld that “it can hardly be supposed 
that debts secured by mortgages of immoveable property were 
excluded from the definition of actionable claims in order that they 
might pass by word of mouth without any writing. The inference 
would seem tobe that the legislature regarded such debts as 
immoveable property within the definition in section 3 (25) of the 
General Clauses Act, ” from which it would follow that a mortgage 
debt is within the definition of immoveable property in section a(b) 
of the Registration Act of r903, Again, in Perumal Ammal y, Peru- 
mal Naicker (1), the instrument was an unregistered instrument 
purporting to make a gift to the plaintiff of certain outstanding dues 
of the donor, consisting of certain mortgage debts, book debts and 
promissory notes. Section r23 of the Transfer of Property Act 
requires gifts of immoveable property to be made by registered 
instruments., Accordingly the first question for decision was whether 
the gifts of the mortgages were to be held bad as gifts of immove- 
able property not made by registered instrument, Wallis C. J. 
reviewed the statute law andthe authorities, He pointed out that 
before 1900. mortgage-debts could be transferred as actionable 
claims and on the transfer of the debts, the securities passed by 
operation of law ; but that when, in 1900, secured debts were exclu- 
ded from the class of actionable claims, the intention of the legis- 
lature must have been that in general mortgage debts should only 
be transferred with the mortgagee’s interest in the land and therefore 
by registered instrument. He held, . however, that where the law 
still admits a separate irarsier of the mortgage debt, as by endarse- 
ment of a promissory note, or by attechment and sale under the 
Civil Procedure Code, the right to the security would pass with the 
right tothe debt. ; 

In Blumalai Chetty v. P. Balakrishna (a) a Diviston Bench of the 
Madras High Court disagreed with the view that the endorsee for 
value of a negotiable instrument, the amount of which had been 
secured by mor:gege by deposit of title deeds, could make any 
claim to enforce ` the mortgage in the absence of a registered. instru-: - 


(2) (1920) L L, R. 44 Mad. 296. (2) (1921) I. L. R - 44 Mad; 965. : 
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ment conveying the mortgage right to him, Krishnan J. said “ It 
seems to me quite clear that a mortgage of immoveable property is 
itself immoveable property under the Transfer of Property Act, 
whatever the form of the mortgage may be and a transfer of owner- 
ship of such a right falls under section 58 and will require a regis- 
tered instrument for the purpose,” He held, however, that “ the 
fact that the promissory note can be transferred by endorsement, 
it seems to me, does not make any real difference to the question 
before us. When the note amount is so transferred, it seems to me, 
itis not transferred asa secured debt at all. The Negotiable 
‘Instruments Act makes no provision with reference to securities, 
In my view it is only if the mortgage debt is transferred as a secured 
debt that it will carry the securities with it, on the principle embo- 
died in section 8, and not otherwise. Even in the case of a mort- 
gage where there is no promissory note, it cannot, I think, be said 
that the law does not allow the mortgagee to transfer the debt as 
an. unsecured or simple debt without a registered instrument if he 
thinks fit todo so, The security is for his benefit and he can give 
it up if he likes, and the transferee will then get the right to the 
debt but not to the security. Thus as regards transferability in law 
as an unsecured debt, a mortgage debt for which a negotiable instru- 
ment has been taken does not seem to me to differ fundamentally 


from one where none such has been taken. In my view, in either ` 


case, if the debt is transferred by endorsement or otherwise, without 


the transferor taking care to transfer the mortgage right by regis- - 


tered instrument, the debt and the security will get diseociated and 
the security may-poisibly cease,” 


‘ Now, it may be as well with reference to the case before us to 
make clear two matters, For the purpose of getting a complete 


register of titles to land and interests in land, the legislature has 
not required that equitable mortgages by deposit, if made in 
Calcütta, should come upon the register at all, and they do not 
come upon the register unless the contract is contained in an ins- 
trument in writing. If the mortgage ia made by deposit of title 
deeds in Calcutta, the immoverble property which thus becomeg the 
subject matter of the’security may be situate anywhere in British 
India, - The Registration Act, however, requires many instruments 
to be registered if they affect transactions with reference to immove- 
able‘property although the transactions are not necessarily required 
to be ‘carried out by written instruments at all, and section 48 gives 
priority to registered instruments as against an oral agreement or 
declaration, This brings many transactions” upon the register-but 
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` in addition to this purpose a main purpose of the Act is‘to prevent 


a party from setting up forged or false instruments by rendering in- 
admissible in evidence instruments which have not, within a limited 
time, been taken to the registry and authenticated,- This second 
purpose may be thought to be attained in the case of securities 
granted by Companies by the provisions of section rog of the-Indian- 
Companies Act but it is clear upon the face of the Registration Act 
section 17 that there is no special treatment for such securities on 
aécount of the Company Register. ‘ i 

In the secooi place, the only parties before us upon this sum- 
mons are the Imperial Bank on the one hand and thé Bengal 


. National Bank by its liquidators on the other; We cannot; of this 


appeal deal with any argument such as that indicated in the passage 
which I have quoted from the judgment of Krishnan J. to the effect 
that the debt and the s:curity having become dissociated, the 
‘Bengal National Bauk’s, customer or borrower is in a position as 
against that Bank to say that his security is no longer available to 
it but has ceased altogether to have effect, Whether there is any 
ground in law or in fact for such a contention, must be decided in 
a proceeding to w ich the customer isa party, Any direction'to be 
given upon the summons befure us must proceed upon the assump- 
tion that as against its customer the Bengal National Bank is still 
entitled to the debt and the security, and on this assumption, the 
question is ag to the respective rights of the debenture-holders and 
the unsecured creditors of the Bengal National Ba: k. ‘ 

I turn now to examine the matter from this point of view. - Act 
IV of 832 deals with transfer of property and “ transfer of pro- 
‘perty "by section 5 means “an act by which a living person com 


. veys property, in present or in future to one or more other living 


persone, or to himself and one or more other living persons,” 
Section 7 »ays that a transfer may be made of property either wholly 
or in part and either absolutely or conditionally and section 8-says 
-that unless a diferent intention is expressed or necessarily implied, 


. ‘A transfer of propery passes forthwith to the transferee: all the 


interest which the tran-feror is then capable of passing in the pro- 
-perty-and_ in the legal incidents thereof. “Sale” is defined by 


‘section §4 a3 “a transfer of ownership in exchange for a price” 
- -and such transf-:r in they case of tangible immoveable property of 


ithe yalue of Rs, roo and upwards, or in the case of a reversion or 
other intangible.thing, is to be made only by a registered instru- 
ment, Itis not unimportant to observe that this provision applies 
only to cases of sale, °A “ mortgage ” is defined as “ the transfer of 
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an. interest in specific immoveable property for the purpose of secur- 
ing the payment of money advanced etc, ™” Where the principal 
sum secured is Rs, rco or upwards, a mortgage can be effected only 
by:a registered instrument signed by the mortgagor and attested by 
at least two witnesses (section 59) “ but nothing in this section 
shall be deemed to render invalid mortgages made in the towns of 


Calcutta, Madras, Bombay etc, by delivery to a creditor or bis agent ` 


of documents of title to immoveable property, with intent to create: 
a security thereon.”- Section roo provides for the case where! 
immoveable property of one person is by act of parties or operation: 
of law made security for the payment of moiey to another, and the 

transaction does not amount toa mortgige. In that case there is. 
said to bea charge, Lease is defired by section rog as the 
“ transfer of-a right to enjoy imin veanlo property " Lea es from 
year to year, or for more than a year or reserving a yearly rent can: 
be made only by registered instrument, Excharge by section 118 
can-only be made in manner provided for the transfer of property 
by sale. Gift is “a transfer of existing moveable or immoveable’ 
property made voluntarily .and without considcration,” Save that 
the gift of moveable property may be made by delivery, a gift must 
be effected by registered instrument (section 123).. Actionable: 
claims: do not include claims toa debt secured by a mortgage of 


immoveable property, or by hypothecation or pledge of moveable: : 


property, but se ction 130 provides that the transfer of an actionable: 


claim shall.be effected only by the execution of an instrument in ' 


Writing. . 
Now clause 25 of the General Clauses Act (X of 1897) does’ 
not defina immovable prapérty but states that it shall include land- 


benefits to arise out of land and certain other things, I think we- 


may. safely reject the idea that a mortgage is a ‘benefit to arise out 
of land, within the meaning of this clause. Section 3 of the Trans- 
fer of Property Act does not affect the matter before us, Clause 6 
of Section 2 of the Registration Act, save that it throws some light 
on the expression ‘ benefit to arise out of laid, ’ takes us no further, 
Immovable property” includes “ land”—tnat is ail, Now we know 
from Section 58 of the Transfer of Property Act that by a mortgage: 
the mortgagee has “an intérest in specific immoveghle property” 
and. if we assume as we fairly may that an interest in immoveable- 
property is-immoveable property, we may proceed to a further’ 
inference, that if he wants to- sell, sub-mortgage, lease, exchange or: 
make a gift of. his interest he must do so by registered instrument- 
as provided in the Act, Partition, release, surrender are all forms 
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of transfer of immoveable property but so far as the~Act-is concern- 
ed they come under no restrictions and by section g “fa ‘transfer of 
property may be made without writing in every case‘in which a 
writing is not expressly require1 by law.” In this category .aleo 
come charges of immoveable property, The Act does not address 
itself to the question how is a mortgage right to be charged or even 
to the question how is any immoveable property to be charged. 
Whether a charge is a transfer or is not a transfer at all the Act 
puts no restrictions upon the manner in which charges can be made 
or given over immoveable property. It recognises by section roo 
that by the act of the parties immoveable property may be made: 
security for the payment of money in ways which do not 
amount to mortgage, but it does not limit or define those ways. 

In Mulvaj v. Vishwanath (1) the Judicial Committee. dealt with 
the question of the manner ın which a charge could be given over 
an actionable claim. The appellant had in 1go9 taken what was 
in form an absolute assignment in writing of the monies payable 
under a policy of insurance. The respondents claimed that in 1904 
the assured had deposited the policy with them as security for a 
debt then existing and for any indebtedness which might subse- 
quently arise, The deposit was unaccompanied by anything in 
Writing. Lord Moulton said “In the present case ‘the respondent 
bases his claim on a deposit of the policy and not under a written 
transfer, and “claims that this creates a charge on the policy. -The 
section specifically enacts that such a proceeding shall not have any’ 
such effect ; sucha charge can only be created by a written 
document, It follows that the respondent acquired no right whatever 
to the policy or its proceeds by reason of the deposit.” Thus the 
Board rejected the respondent’s contention that. section 130 as 
amended in rgoo referred to the transfer of absolute rights and not 
to the.creation of a mere charge. : 

When we turn to the Registration Act, we find that the language 
of clause (b) of sub-section 1 of section 17 is not limited expressly 
by reference to a particular kind of transfer, An instrument comes 
within clause (b), if it purports or operates to create, declare, assign, 
limit or,extinguish any right, title or interest to or in immoveable 
property. Tug words ‘any right, title or interest’ afẹ intended to 
be very wide—they are the words usually. employed to denote what 
passes upon an execution sale, In drawing a distinction between a 
charge and a mortgage it has often been said that while a mortgage : 
—even a simple mortgage--involves the transfer of an interest in 

(1) (1912) 1, L, R. 37 Bomor98 317 C. L. Je 163. 
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specific immovaable property a charge transfers no such interest, 
The entire interest remaining in the owner, the consequence has 
been drawn that a charge cannot be enforced against a purchaser 
for value without notice: Roysuddi v. Kali Nath ; (1), Gobinda v, 
Dwarka Nath (2) ; Akhoy v, Corporation of Calcutta (3). Even so 
however I think a mere charge on immoveable property is within 
the clause of section 17, It is a right in immoveable property—a 
tight to have it brought to sale to realise a sum of money to be 
paid to the chargee, 

I cannot say that I have been able to find any real authority 
upon the point. An opinion to this effect was-intimated by Richards 
J. in Mania v.' Bachchi (4) butin that case he held that a charge 
was good against a purchaser for value without notice, Again 
Bengal Banking Corporation vy. Mackertich (5) was a case of 
an agreement “ to assign by way of mortgage.” It is certainly true 
that by a charge the title is not transferred ; on the other hand 
as Cotton L, J. said in Ashworth v. Mania (6) “ If a charge, then 
it was an interest.” Again while the language of clause (b) of sec- 
tion-17 is too general: to bs read as stopping short at a point 
between a simple mortgage and a charge, it must be admitted to be 
a defect in the Transfer of Property Act that it maintains a distinc- 
tión ‘between these two species—a distinction with important 
consequences—while in no way exhibiting the difere differentia, 

. ‘For the like reason under section 49 of the Registration Act a 
plaintiff who sues to enforce a charge on land created by an instru- 
ment must be taken to put forward the instrament as affecting the 
land or as evidence of a transaction affecting the land, The lan- 
guage of section 49 has given rise to considerable difficulty, but I 
think: it safe to say that clauses(a) and (c) have reference to the fact 
that .certain kinds of transfer of immoveable property can only be 
effected by written instruments (e g. sale, mortgage other than 
mortgage by deposit, lease, gift), whereas in other cases, (e. g, parti- 
tion; surrender, release) the transaction is not required to 
be: in-writing, the instrument is required to be registered. 
Clause (a) as I think deals with the former case, clause, (c) 
with the latter, In either case the circumstance which 
subjects the instrument to the requirement f * registra- 

(1) (t906) l, L. R. 33 Cale. 9853 4 C; L. J. 219, 
(2) (1908) I. L. R. 35 Calc. 83737 C, L. J. 492. 
(3) (1914) 1, L. R. 42 Cale. 625 ; 21 C, L. J. 177. 
(4). (1906) L L, R. 28 All. 655. 

{5) (1884) I. L. R. ro Calc, 315. . 
(6) (1880) L. R, 15 Ch. D. 368. (374). 
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tion is that it purports or operates to create, declare, assign, limit or 
extinguish a right, title or interest to or in the immovable property. - 
It is this which makes the registration necessary and if it be not 
registered, it is in this that the instrument is to fail of its effect, 
The right, title or interest is, as a consequence, not created, declar- 
ed, assigned, limited or extinguished even although no written 
instrument was necessary. The Registration Act is not to be 
defeated in such a case by a contention to the effect that as no 
written instrument was necessary the transaction itself is indepen- 
dent of the written instrament which can ‘be regarded simply as 
evidence thereof, Clause (c) makes the instrument inadmissible as 
evidence of the transaction, Unless, therefore, there has in fact 
been a transaction independent of the written instrument, and 
capable of proof without the evidence thereof, the right, title or 
interest in question has not been created, declared, assigned, limi- 
ted or extinguished. This is the principle which in my judgment 
must be applied to these debentures so far as they purport or 
operate to create a right in immoveable property, 

The language of the debentures, as is usual, is very wide but 
we must now test the argument on behalf of the liquidators by 
asking ourselves whether if the debentures had purported merely 
to confer a charge over the Bengal National Bank’s book debts or 
ledger balances or overdrafts they would be an effective charge over , 
any sums repayable in respect of loans given upon security of 
title deeds. I put aside the suggestion that either in the General 
Clauses Act orin the Registration Act there is anything to the 
effect that a mortgage debt is not a debt or that is nothing 
but an interest in land. I accept as correct the view that 
the word “operate”? in the phrase “purport or operate” 
in cl, (b) of section 17 of the Registration Act refers to 
the immediate intention of the instrument and not to ultimate 
consequences or collateral effects; Jiwan Ali v, Basa Mal (1), For 
simplicity we may take first the case of a loan originally advanced 
by the Bengal National Bank upon security of title deeds before 
the date of these debentyres, Is there anything to show that a 
charge cannot be given over such a debt by an instrument in 
writing bA unregistered? As the debt is rbt an ‘actionable 
claim’ it is not touched by Ch. VIII of the Transfer of Property Act 
and eyen the requirement of an instrument in writing does not 
apply to any transfer of it, It is not possible on the face of the 
Transfer of Property Act to maintain that a debt or any other form 

a 


(af (1886) I. L. R. 9 All, 108. 
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of property cannot be transferred unless it has been specially made 
transferable and a special method provided by the Act. Sections 6 
and g are express to the contrary, If in roco the Legislature meant 
to enact that no debt if secured should be transferred save by 
transfer of the security and in manner prescribed for a transfer of 
the security, one method of procedure would have been 
to say so, Ifthe idea was that when such a debt ceased to be an 
“ actionable claim” an intending transferor, minded to deal with 
it as a debt, would be paralysed by the absence of a special provi- 
‘sion applicable to the case, I think this reasoning omitted to notice 
a salient feature of the Act, The position however was this, The 
Act as it then stood appeared to provide two ways in which mort- 
gages could be assigned—one by registered instrument with or 
. without other safeguards, the other by mere assignment of the debt 
which under section 8 drew after it the security, The provisions 
of sections 58 and 59 were brought to nothing by Ch. VIII and 
section 8. This moreover was not the whole of the difficulty, 
There was trouble over the question whether the provisions of the 
then existing section 135 should apply to assignments of mort- 
gages and over the right of officers of the Court to take such an 
_ assignment in view of section 136, [See per Prinsep J. in Muchiram 
Bank v. Ishan Chunder (1)]. The arguments in favour of regarding 
mortgage debts as coming under Ch. VIII may have been right or 
wrong but they had always been registered on the ground that in 
Ch, IV there were special provisions for mortgages and a special 
procedure for recovering money due thereon and that the object 
of the legislature was to make a simple law dealing exhaustively 
with this subject and to provide once for all in this Chapter of the 
Act for all matters relating to mortgages of of immoveable property. 

In settling this controversy the Legislature may well have 
thought that if mortgage debts were excluded from the class of 
actionable claims they would no longer escape the provisions of 
Ch. 1V., It was open to it especially as section 135 was being 
abrogated to leave such debts in the class of actionable claims but 
to provide that when dealt with as such the transfer should not 
carry the security under section 8, It was as it seems *to me 
careful to avoid Such a divorce between debt and ity, doubt- 
less thinking that it is one thing for an informal transfer to fail of 
effect and another thing for an informal transfer to destroy the 


asset. 


(1) (1894) I. L. R. 21 Cale, 577. i 
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Now the judgments in Sakhiuddin Saha v. Sonanila Sircar (1) 
(Richardson J) and Perumal Ammal v. Perummal Naicker (a) 
(Wallis C. J.) proceeded upon. the basis that itis more reasonable 
to hold that the provisions in Chapter IV of the Transfer of Pro- 
perty Act are intended to have effect over all mortgages and deal- 
ings with mortgage rights than to hold that transfer of such 
tights may in effect be made by mere oral assignment and in-a 
manner not specifically provided by the Act or any other law 
applicable thereto, The draftsmanship of rgoo is not too good but 
so far the intention of the Legislatures can be discerned I think it 
is impossible to resist this argument. No doubt a mortgagee may 
release his security and then proceed to assign by unregistered 
instrument and if ever such a transaction is met with it will give 
rise to little difficulty. But the giving up of the security isa trans- 
action between himself and the mortgagor. The permissible 
method of transfer would seem to depend upon what the debt in 
fact is and it is just because on principle the security must follow 
the debt that the debt must be dealt with as Ch. IV provides if-it 
is in fact secured. We are not here concerned with promissory 
notes or sales in execution, Putting aside transfers which come 
under any special law I agree with the view taken by Wallis C.J. 
of the intention of the Transfer of Property Act, viz.,.that in 
general mortgage debts should only be transferred by way of 
sale, subm-ortgage exchange or gift with the mortgagee’s 
interest in the land and therefore (speaking broadly) by 
registered instrument ; Perumal Ammal v, Perumal Naicker (3) 
The view taken by Krishnan J in B/umalai's case (4) seems to me 
to depend upon the supposition that the debt will not draw after it 
the security unless the case comes within the penultimate clause in l 
section 8 of the Transfer of Property Act or unless the debt is 
transferred as a secured debt. But no statute has said so and 
between assignor and assignee elementary principle is all the other 
way. Moreover if a secured debt is to be dealt with as unsecured, 
it is being dealt with either asan actionable.claim (so that section 
8 would apply) or as an inanimate form of property free even from 
the provisions of Ch. VIII which cannot have been intended. 

It see me that the same reasoning must &pply toa charge 
so that a debt secured upon specific immoveable property while it 
can without writing be charged as an interest inland must be 


(1) (1918) 22 C. W. N. 641. (3) (1920) L L, R. 44 Mad. 196, 
(3) (1920) I. L, R. 44 Mad. 196 (29:1). 
(4){1921) I. L. R. 44 Mad, 965. 
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‘charged by a registered instrument if it is to be charged by an 
‘instrument at all, Ifit cannot be charged as an actionable claim 
vit must be charged as an interest in land under the Transfer of 
‘Property Act which deals both with charges and with this kind of 
interest inland. The decision of Richardson J. in Sakhiuddin 
Saka v, Sonauila Sircar (1) already cited was ina case of partition 
-and the Transfer of Property Act does. not deal with partition by 
“any special provisions, Itis true that the language of section 49 
appears to be exceeded if this view is right but it is not really 
exceeded if.we are obliged to regard the mortgage debt solely as 
‘part of the mortgagee’s interest which is an interest in land or as 
‘transferable or chargeable only as attendant thereupon, and not 
„as a right independent thereof. It cannot I think be that though 
the debt cannot bs charged on its own account as an actionable 
Claim, it will be divorced from the security and charged by an 
informal document which cannot take effect upon an interest in 
‘land. 


Coming now to the case of debentures, the third and fourth 
clauses of sub-section 2 of section 17 of the Registration Act make 
it clear that, save as therein provided, debentures are subject to the 
same requirements in ths matter of registration as other forms of 
‘non-testamentary instruments, There is no room here for some such 
reason as was employed by the Court of appeal in Standard Manu- 
‘Jacturing Co. (2), where it was held that debentures did not come 
within the earlier Bills of Sale Acts, Section 137 of the Transfer 
of Property Act provides that nothing in Chapter VIII applies to 
stocks, shares or debentures orto instruments which are for the 
‘time being by law or custom negotiable or to any mercantile docu- 
ment of title to goods. The meaning of this section seems to be 
‘that debentures and certain other things may be transferred other- 

' wise than in the manner provided by section 130 and that the effect 
of the transfer is not controlled by the subsequent sections, ‘I do 
‘not think it has reference to debentures considered as transfers 
but only as the subject matter of a transfer. But if a mortgage debt 
is not an actionable claim, nothing would seem to depend upon the 
decision:of this point: Again, the fourth proviso to section rog of 
the Indian Compinies Act seems merely to mean fff mortgage 
or charge granted by a Company is not to be deemed to bean 
interest in immoveable property merely by reason that it comprises 


or takes effect over debentures held by the Company and that such - 


debentures constitute a charge on immovaable property of the Com- 
. 


(1) (1918) 23 C W, N. 641. . (2) [1891] x Ch. 6274 


-287 


Civit, 


mee 


1930. 


Nore 
‘ Imperial Bank of 
-India 


v. 
‘Bengal National 
Bank, Lid. 


- Rankin, OF. 


288 
Cavin. 


1930. 
aw 


THE CALCUTTA LAW JOURNAL, [Vorn LIII 


pany issuing the same, The proviso is taken from the English: 
Companies Act and has reference solely to the purposes of- sec- 


. Imperial Bank of tion 109, though it may well be that cases under the Statute of 


India 


v. 
Bengal National 
Bank,, Ltd. 


Rankin, C, J» 


Mortmain [Myers v Perigal (1)] and under section 4 of. the Statute 


‘of Frauds [Driver v, Brood (2)} drew attention to the need for this 


proviso. 

It is necessary, however, to consider the effect of section 17 of 
the Registration Act upon a floating charge over the whole under- 
taking, properties, assets and interests, present and future, of the 
issuing Company. The opening words of section 17 make the 
liability to registration depend upon the district in which the 
immoveable property is situate, Tnere are no such words in sec- 
tion 8. Section a1 deals with nontestamentary documents relating 
to immoveable property—-a phrase which is wider than the scope of 
section 17. It provides that no non-testamentary document relating 
to immoyeable property shall be accepted for registration unless it 
contains a description of such property sufficient to identify 
the same, 

By section 28 all the documents required to be registered under 
section 17, and three classes of documents which under section 13 
ate regis.rable at the option of the party, are required to be pre- 
sented for registration in tne office of the Sub-Registrar within whose 
sub-district the whole or some portion of the property to which the 
document relates, is situate, By section 51 all documents or memo- 
randa registered under sections 17 and 18 which relate to immove- 
able property and are not Wills, are required tobe registered in 
Book No. r, and by section 55 an index is to be kept of the names 
of the parties and another index shall contain such particulars men- 
tioned in section 21—that is particulars of the description of the 
property—as the Inspector-General from time to time directs, By 
sections 64 and 65 the Sub-Registrar, where the whole of the pro- 
perty is not within his own sub-district, he has to make a memo- 
randum and sendit to every other Sub-Registrar in whose sub- 
district any part of the property is situate orto the Registrar of 
every district in which any, part of the property is situate, These 
last afe provisions upon whicn the utiluy of registration almost 
entirely depem(s and section 21 should be considefed with reference 
to them. 

Now a floating charge isa present charge though it does, not 
finally attach or crystallize upoa any specific property until the 
happening of some event which puts an end to the rightof the 


(1)1852) 2 D, M. G: 599. (2) [1893] 1 Q. B. 744. 
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Company to deal with the property inthe courseof its business, 

I will not here set out the description given of a floating charge by 
Lord Macnaghten in Zailby v. The Oficial Receiver (1) ; Government 
Stockh etc, Co.v. Manila Railway Company (2); Illingworth Y, 
Holsworth (3) as these have often been repeated, but in Evans V 

Rival Granite Quarries Lid. (4), Buckley, L. J. summarising the 
decisions, said “ A floating security is not a future security, it is a 
present security which presently affects all the assets of the com- 
pany expressed to be included in it, On the other hand it is nota 
specific security, The holder cannot affirm that the assets are speci- 
fically mortgaged to him, The assets are mortgaged in such a way 
that the mortgagor can deal with them without the concurrence of 
the mortgagee, A floating security is not a specific mortgage of the 
assets plus a license tothe mortgagor to dispose of them in the 
course of his business but is a floating mortgage applying to every 
item comprised in the security but not specifically affecting any item 
until some event occurs or some act on the part of the mortgagee is 
done which causes it to crystallize into a fixed security,” The two 
debentures now before the Court charge the Company’s property 
and assets, present as well as future, In the absence of a stipula- 
tion to qualify the elasticity of the floating charge, it leaves the 
Compuny at liberty to create specific mortgages or charges in pri- 
ority to itself [Florence Land Company (5); Colonial Zrust (6)], but it 
is not Uncommon to insert ina debenture words to the effect that 
the floating charge is not to authorise the Company to create any 
Mortgage or charge rankirg in priority tothe debenture, Of the 
two debentures before us, one contains such a restriction sodaga the 
other does not, 


In applying section 17 of the Registration Act to such instru- 
ments as these, it is difficult to deny that the requirement of regis- 
tration must attach to all specific property capable of identification 
at the date of the execution of the instrument and that as regards 
immoveable property of every sort of which the Company was at 
that time possessed, the instrument in the abse:ce of registration 

cannot; take effect, I am not prepared to-hold that although a | speci- 
fic mortgage of such property woula require registration a charge 
given upon such property would be exempt from ifr Yequirement 
by reason merely of tue fact that the mght of the Company to use 
its assets in the course of its business is a condition of the charge, 


(1) (1888) 13 A. C.-423 (541). (2) [1897] A, C. 81 (86). 
(3) [1904] A. C. 355 (358). (4) [191v] 2 K. B. 979 (999). 
(5) (1878) 10 Ch. D, 503» (6) (1880) 15 Ch. D. 465. . 
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Registration ofa floating charge with respect to specific immove- 
able property is by no means without its use. 

Again, speaking still of specific property ascertainable at the: 
date of a debenture, it is to be observed that future interests iù pro- 
perty may be created or transferred (cf. section 5 of the Transfer of 
Property Act), and that clause (b) of sub-section (1) of section 17. 
of the Registration Act contains the words “in present or in future 
ersessseese Whether vested or contingent, ” 


Even so, however, the application of the Registration Act to 
debentures bristles with difficulties, The language, the machinery 
and the objects of the Registration Act would seem to confine 
section 17 to property which is specific in the sense of being ascer- 
tainable and capable of identification at the date of the instrument, 
The two debentures before us give no particulars of any property 
and Ido not see how either instrument could have been accepted 
for registration by any Sub-Registrar, except indeed upon the footing 
that there is not hing on their face to show that the Bengal National 
Bank had any immoveable property, on which footing they could 
have been registered in Book 4— A floating charge on the under- 
taking or property of the Company ” is a form of charge recognised 
by the Statute Book as may be seen from clause (e) of section 109 
of the Indian Companies Act. Itis of the essence of such a charge : 
that it will take effect over property which may in the future be 
acquired in the course of trading ; that is to say, over property 
which cannot possibly be identified atthe time of the creation of 
the charge: As the word ‘‘ debenture ” does not necessarily import 
a charge of this character, there is room for a contention to the 
effect that this form of charge is outside the requirements of the’ 
Registration Act, both upon a strict construction of its language and 
also upon the consideration that the machinery of the Registration ` 
Act cannot cope with it, there being no certainty whether the pro- 
perty affected would turn out to be property in one part of India or 
another or whether it would be derived from Aor B, To uphold . 
this contention would, however, make a very serious breach in the 
registration system, and in so far as a debenture creates a charge 
upon immoveable property possessed by the Company at the time: 
of-the instrufhen® the breach would seem to be unnecessarily: wide. 

In the present case, for example, it seems more reasonable to 
hold that to make these debentures effective over the immoveable- 
property held by the Bengal National Bank in 1923, they should 
have contained a sufficient description of such property and should 
have been registered accordingly. 
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It may, however, be contended that under section 21 a document 
which creates interest in immoveable property should be refused 
registration altogether unless all the immoveable property comprised 
in it can be, and is, identified, Alternatively it may be contended 
that these debentures cannot take effect as regards immoveable pro- 
perty ascertainable and identifiable in 1923 but that they are good 
as regards property since acquired but not capable of identification 
at the time ; that is all property which is excluded by the test guod 

. certum seddi potest.* 

I did not understand the learned Advocate forthe Imperial 
Bank to advance either of these contentions before us, and in the 
present case Iam not prepared to give effect to them. By the 
decree dated the 6th May 1929 made inthe debenture-holder’s 
action, it was declared ‘* And the plaintiff Bank by its Advocate 
admitting that by reason of the fact that the two debentures in the 
plaint in this suit mentioned having not been registered in accord- 
arce with the provisions of the Indian Registration Act of rg08 the 
said debentures did not operate to affect any immoveable property 
of the defendant Bank, It is declared that the said debentures cou- 
stitute charges upon all the undertaking, property, assets, including 
uncalled capital, of the defendant Bank other than the immoveable 
property of the defendant Bank.” The contention of the deben- 
ture-holders before us has throughout been that their security takes 
effect upon the debts which draw after them the securities given 
therefor ; and that it is possible in law to create such a charge other- 
wise than as a charge upon the Bengal National Bank’s interest in 
the immoveable property. This contention failing, it appears to me 
that the proper direction to be given upon the summons now before 
us on appeal is that the Imperial Bank is not entitled by virtue of 
the said debentures to any charge upon the sums payable to the 
Bengal National Bank in respect of advances or upon its security 
therefor in any casg in which such advances were, at the date on 
which the charge created by the said debentures ceased to float, 
secured by the deposit of title deeds and such title deeds had not 
at the said date been deposited with the Imperial Bank, 

I would only add that I greatly regret this conclusion, 

The appellants nust pay the liquidators their costs s appeal, 
The liquidators may take their attorney and client costs of the assets 
of the Bengal National Bank in due course of administration, 

C. C. Ghose, J :—I agree, 

Morgan & Co.: Attorneys for the Appellant, 

Orr, Dignam & Co.: Attorneys for the Respondent, : 


A. T, M, Appeal dismissed. 


* Meaning—That is suffciently certain which can be made certain—Rep. 
eee 
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PRIVY COUNCIL. 


PRESENT: Lord Macmillan, Sir John Wallis and 
Sir George Lowndes, 


PADMALAY ACHARIYVA AND ANOTHER 
DA 
SRIMATYIA FAKIRA DEBVA AND OTHERS, 


[Ow APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA. ] 


indian Limitation Act ( IX of 1908), Sch I, Article 118—Sutt by Hindu widow 
to recover possession of deceased husband’s estate—Dsfendant setting up 
his adoption by deceased—Absence of contemporaneous evidence—Entries 
in family accounts not forthcoming—Necessity of proof of factum of adoption 
by evidence of unimpeachable character, free from suspicion of fraud. 

A suit by a Hindu widow to recover possession of the estate of her deceased 
husband, where the defendant claima to bea son adopted by the deceased, and 
the plaintiff denies the factum of the adoption, is not governed by Article 118 of 
the Indian Limitation Act, :g03, and‘is well in time if brought within 12 years 
from the death of the husband, 

Kalyandappa v. Chambasappa (1), followed. : 

Where a defendant relies on his adoption, in answertoa claim by a Hindu 
widow to recover her deceased husband’s estate, itis incombent on the Court to 
satisfy itself that the factum of the adoption is established by clear and satisfactory 
evidence, free from all suspicion of fraud and so consistent and probable as to 
leave no occasion for doubt of ils truth. The necessity for. evidence of this 
unimpeachable character is all the greater in the absence of any contemporaneous 
record of the adoption either in a deed of adoption or by entries in family accounts’ 
which ought to have been forthcoming. 

Sootrugun v. Sabiéra (2) and Diwakar v. Chandanial Rao (4), approved. 

Appeal No. 99 of 1929 from a decree of the High Court, Patna, 
dated the 13th March 1928, reversing a decree of the Courtof the 
Subordinate Judge of Cuttack, dated the 27th April 31926 and 
decreeing a suit which he had dismissed. i 

- The respondent, Fakira, a Pardanashin Hindu widow, brought 
that suit fn forma pauperis to rec over, as his heir, the estate of her 
deceased husband Abhimanyu’ from the appellants and the other 
respondents who were his kinsmen, The family pedigree and the 
facts pf the case are set oft in their Lordships’ judgment, - 

The wain question in the present appeal was whether the appel- 
lant PadmalaÑ had established his adoption, The Subordinate 
Judge decided in his favour, but the High Court reversed that 
decision and held that the respondent Fakira was the rightful heir 
to her husband, 

(1) (1924) L. R. 51 I. A4220; I. L. R, 48 Bom, 411. 

(25 (1834) 2 Knapp.287. (3) (1916) 1. L, R. 44 Calc, 201; 25 C. Le Jury, 
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Farther questions arose :— 


(1) Whether the suit was barred by limitation, The Subordinate- 


Judge held that it was barred under article 1:8 of the Indian Limi- 
tation Act, 1903 ; ths High Court held that it was well within time 
being brought within 12 years of Abhimanyu’s death, and that the 
decision relied on by the Subordinate Judge had been overruled by 
the Privy Council in Aalyanduppa v, Chandasappa (1) and 

(2) Whether the plaintiff was bound by a compromise under 
which she accepted a small allowance from the rst appellant. Both 
Courts held concurrently that she was not bound by the terms which 
were never explained to her and which were drawn up under threat 
of criminal proceedings. 

Dube for the Appellants: The judgment of the High Court on 
the factum of adoption is largely based on suspicion for which there 
is no justification. 

[Sir John Iallis observed that if the case rested entirely on the 
oral evidence, the appellant’s case in favour of the -adoption would 
be very weak, | 

McNair (in the absence of Raikes K, C.) for the Respondent, 
Fakira. 

[Zord Macmillan: We need not trouble you on the question of 
limitation] 

[Zord Macmillan: Weare chiefly concentrating our attention 
to the documentary evidence.] : 

The onus is on the party setting up the adoption. The family 
here was nota Dayabhaga family. It was governed by the Mitak- 
shara rule, i 


[Dube + On this question of adoption, it is immaterial whether- 


the family is a Mitakshara or Dayabhaga family.] 

Refers to the judgment of the High Court, where it is stated that 
“ under the law, even if Udainath’s adoption were established, he 
would only take one-fourth of Kulomani’s share; see Giriapa v, 
Ningapu (2). Ifthe family were governed by the Dayabhaga 

he would have taken one-third. 

, We submit that the onus probandi is on Mr. Dube’ s client to 
„prove the adoption. ; 


[Sir George Lowndes: Is that quite correct ? Fourare suing 


for possession, and the defendant is in possession.] 

[Sir John Wallis: That would not relieve the defendant from 
establishing his adoption, He says that he isin possession as an 
adopted son.] i 


(1) (1924) L. R. 51 I. A. 220. : (2) (1893) L L. R, 17 Bom, 100. 
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[Zord Macmillan: On the question of adoption, the onus is 
undoubtedly on Mr, Dube, ] 

Refers to Sootrugun v, Sabitra(1), The Board ttach great 
importance to a deed of adoption. 

[Sir John Wallis: But the legislature has never gone so 
far as to lay down that an adoption must be by a registered 
document,] 

The evidence must be free from suspicion of fraud, 

[Zord Macmillan: The burden being on the defendant, the 
Court will be very careful in such cases in coming to the conclusion 
that the adoption is established, specially when there is no evidence 
of a formal adoption. ] 

The case in Sootrugun v. Sabitra (1) was approved by the Board 
in Diwakar v. Chandanial (2). 

The defendant has not put all the available evidence before the 
Court, Learned Counsel comments on the absence of family 
accounts, and refers to Kishori v, Chunni (3); Lal Kunwar vy. 
Chiranji (4) and Diwakar v, Chandanlal (a) at page 208, 

Dude teplied.— 

Their Lordships’ judgment was delivered by 

Sir John Wallis :—The parties in the case belong to a Brahmin 
family of good standing who carried on a money-lending business in 
the District of Cuttack in Orissa and acquired moveable and 
immoveable property valued at two lakhs of rupees. The defendants 
are the sons and grandsons of Narsingh, who belonged to the senior 
branch of the family and died in 1914, and the plaintiff, Fakira, is 
the widow of Abhimanyu, the posthumous son of Kulamoni, who 
belonged to the junior branch. According to the defendants Kula- 
moni before his death in 1877 adopted Narsingh’s second son 
Udaya, and similarly in 1903 Kulamoni’s son Abhimanyu twelve 
years before his death in 1915 adopted Udaya’s eldest son Padmalav, 
the first defendant, 

In June, 1924, nine years after her husband’s death, the plaintiff, 
Fakira, filed the present suit in the Court of the Subordinate Judge 
of Cyttack to recover he? husband’s share in the suit properties, 
She alleged that before her husband’s death Narsjngh’s son, Udaya, 
had set up a fMse case that he had been adopted by Kulamoni and 
that for the sake of peace and to avoid litigation, it had been settled 


(1) (1834) 2 Knapp. 287. 

(2) (1916) I. L. R. 44 Cale. 201 ; 25 C. L, J. 17. 

(3) (1908) L. R, 36 L, A.Y; L. L. R, 31 All 11639 C.-L. J. 172 f 
(4) U909) L. R. 37 LA. 131 L. R. 32 All t04; n6 C. L. J. 172. 
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that he should haye a one-fourth share of the properties which 
would otherwise have fallen to her husband, and accordingly she only 
claimed the remaining three-fourths, She denied that the adoption 
of the first defendant, Padmalav, by her deceased husband, Abhi- 
manyu, had ever taken place, and alleged that she had been terro- 
rized by some of the defendants and others into signing under a 
threat of criminal proceedings a deed of settlement under which she 
was only to'be entitled to maintenance, 

There were other issues, but the main ques‘ion in both the lower 
‘Courts was as to the factum of the adoptions set up by the defen- 
dants, The Subordinate Judge found that both adoptions were 
proved and dismissed the plainiifi’s suit, - . 

The plaintiff thereupon appealed i forma pauperis to the High 
Court at Patna, Das J„ who delivered the judgment of the Court, 
expressed grave doubts as to the earlier adoption, but did not record 
a formal finding as the plaintif had not disputed Udaya’s right to 
tbe one-fourth share which was all he would in any case have been 
entitled to on partition with the plaintiffs husband, a natural son 
born after the adoption, p 

As regards the second adoption, he held that it was clouded with 
suspicion which the defendants had failed to dispel, and accordingly 
the High Court reversed the decree of the lower Court and decreed 
the plaintiffs suit. » 

From this decree the defendants preferred the present appeal to 
His Majesty in Council on the grounds, as stated in the appellant’s 
case, that the judgment of the High Court is largely based on 
suspicion for which there is no justification ; that the judgment of 
the Subordinate Judge is based onthe credibility of witnesses 
examined before him which the High Court had not given any 
cogent reasons for disbelieving ; that the weight of the evidence 
is in fayour of the appellants ; and that the suit is barred by 
limitation, ; 

As regards limitation the Subordinate Judge had held that the 
suit was barred under Article 116 (118 ?) of the Limitation Act, but 
as pointed out in the judgment of the Hfgh Court, it is now, finally 
settled by the jydgment of the Board in Kalyandagsg v. Cham- 
busapp2 (1), that this Article is inapplicable, ayt consequently 
the suit is not barred. 

For better understanding of the case it appears desirable in the 
first place to show the state of the pay in the absence of the 
alleged adoptions. 


(1) (1924) Le R. gt I A. 920. 
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v | i | 
Srimatyia Fakira Bhagirathi. cae ee 
D i i. thre 
cbyą Narsinvh, Kulomani, 
Sir John Wallis, died a ii 1914. died 1877. 
T7 “ Abhimanyu, - 
died 19th August, 1915, 
Married Fakira Debya, 
| y n Plaintiff, 
i ez | Ll 
Gopal, Udainath, Banchanidhi, Batakrishna, Rajkishor, 
Defendant 4, died 1921. Defendant 5. Defendant 6. Defendant 7. 
‘ | | . | 
Padmalav, Gagendra, Chakradhar, 
Defendant 1. Defendant 2, Defendant 3. 


It is common ground that for nsariy forty years before his 
death in 1914 Narsingh was the karia of the joint family, and 
the plaintifi’s husband, Abhimanyu, was the sole representative 
by birth of the junior branch, and was at any time after attaining 
majority entitled to separate, and if there had been no adoption . 
by his father, Kulamoni, to take half of the family property on 
partition, leaving the other half for Narsingh, his five sons and 
their issue, Turther, according to the evidence Abhimanyu 
was an unsatisfactory member of the family, and did not attend 
to the family business or look after the management of their 
estates, His widow say3 that he was known in the village as 
the “Mad Babu,” and latterly he spent most of his time in a 
naich akra which he had built for the amusement of himself 
and bis friends in “the village. The word is translated dancing 
saloon inthe judgment of the High Court, and it would appear 
to have been a sort of village assembly room where the entertain- 
ment would not be confined to nautches,' but might also include 
music and other Indian forms of dancing. 

Now the case for the respondents, which receives considerable 
support from the judgment of the High Court, is that in this 
unsatisfactory state of thiags from his point of view, Narsingh at 

' some time after Kulamoni’s death in 1877 began to pass off his . 

second son Diggs as having been adopted by Kulamoni before 
the birth of the latter’s Own son Abhimanyu; and that much later 
Narsingh begin to fabricate evidence that Udaya’s son Padmalav, 
the first defendant, had been adopted by Abhimanyu, it is now- 
e said, in the year 1903. As the defendants’ case is that Kulamoni 
also djrected that in tle event of a’ natural son being born tq 
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him,Udaya, the adopted son, was to share equally with him, the 
result would’ be to reduce Abhimanyu’s share to one-fourth of 
what he would otherwise have been entitled to, 

As regards the earlier adoption in 1877, itis argued for the 
respondent that itis in the last degree improbable that Kulamoni, 
who as shown in the judgment of the High Court, was a young 
man still in the thirties at the tim: of his death, and according 
to the defendants, had already had male children who had died, 
would have adopted a son from the other branch of the family 
at atime when his own wife was enceinte and might bear him 
a natural son, asin fact she did; ani it is, if possible, even more 
improbible, that he should have directed that the adopted boy 
should share equally with the after, born natural son, 

Similarly, it is said to be extremely improbable that in 1903, 
when he was at most’ twenty-six years of age, Abhimanyu would 
have resorted to adoption merely because, as alleged by the 
defendants, his’ first: wife, who was then only fourteen or fifteen, 
had not yet borne children and was suffering appdrently from 
some disorder of the uterus, 

In their Lordships’ opinion these considerations of themselves 
make it incumbent on the Court to satisfy itself that in each of 
these cases the factum of the adoptionis established by clear 
and satisfactury evidence, 

- The necessity is all the greater in the absence of any contem- 
porary record of the adoptioas either in a deed of adoption or by 
entries in the detailed accounts which families in this position 
in India are in the habit of keeping. In th: case of the second 
adoption the defendants’ own evidence is that expenses were 
incurred, which, in their Lordships’ opinion, must have found a 
place in tha family accounts, Their Lordships agree with the 
High Court that the deféndanty’ explanation of their failure to 
produca these accounts in support of their case is wholly unsatis- 
factory, and in these circumstances, this case is governed by an 
early decision of the Board,  Sootrugun v. Subitra, (1) where 
their Lordships observed with particular refere ice to the absence 
of entries in the accou itsgwhich ought to have been forthcoming :— 

“Thatin no case should the rights of wives yd daughters be 
transferred to strangera or more remote relatives, unless the proof 
of adoption, by which the transfer is effected, be proved free 
from all suspicion of fraul and so consistent and probable as to 
leave no occasion for doubt of its truth.” 


(1) (1834) 2 Knapp, 287. > 
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This case has been followed by this Board in a more recent 
case, Diwakar v, Chandanlal Rao, (rt) and it has next to be seen 
whether the evidence for the defendants is of this unimpeachable 
character, 


It will be convenient in the first place to deal with the docu- 
mentary evidence in support of the first defendant's adoption in 
1903, which proves on examination to be exceedingly meagre, 
Exhibit O isa sals deed, of the 27th April, rgo9, for Rs. 46, of a 
small share in certain land in favour of Shri Gopinath Thakur, the 
village god, “through Marfatdar Padmalav Achariya, minor, re- 
presented by father and guardian, Abhimanyu Achariya.” Why 
the sale deed to the god should have been effected in the name 
of the first defendant, who, as appears from the next document, 
was then five years old, rather than inthe name of his grandfather 
Narsingh, the shedat¢ of the deily, is not explained, and the sale 
deed, which was registered though it did not require registration, 
has every appearance of having been given this form for the 
express purpose of supporting the alleged adoption. 


It is not shown that Abhimanyu krew anything about it, and 
the fact that at the subsequent revenue settlement the first defen- 
dant appeared in the register as owner of the share, and that the 
public had the fullest opportunity of inspecting the register at 
several stages, does not render it probable that any of the people 
in the village noticed it or that if they did they would bave vèn- 
tured or cared to interfere in the internal affairs of one of the 
leading families in the village. 


Exhibit C is a deed of sale of the same year for Rs, 200 
of an eight pies share in certain lands in favour of the first 
defendant, described as “Babu Padmalav Achariya, aged five 
years, son of Babu Abhimanyu Achariya,” and of Dinabandhu Misra 
the family purohit or priest. Here again it is not shown that 
Abhimanyu knew the property had been purchased in the name 
of the boy Padmalay, nor is it explained why it was so pur- 
chased, -In their Lordships’ opinion it cannot be inferred from 
these documents that Abhimanyu knew oe Padmalay was being 
put forwardsas.his adopted son, ° 


After Abhinfanyw’s death in 3915 there was a suit about this 
property dealt with in Exhibit C; and a written statement was filed 
by Padmalav, the minor first defendant, which purports to be signed 
by the plaintiffas his mother and guardian,, but she denies her 


(1) (1916) 1. L. R. 44 Cale. 201 (208) ; 25 C. L. J. 17. 
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signature, and there is no evidence that she in fact signéd it ot thaf 
it was explained to her, e 

Narsingh died in November rgr4, and the plaintiffs case is 
that not long before bis death he effected an amıcable partition 
between Abhimanyu and Udaya. Abhimanyu, she says, denied 
Udaya's adoption, but ultimately for the sake of peace and to avoid 
litigation consented to his taking a one-fourth sbare ; and she has 
framed her suit accordingly, The Subordinate Judge found the 
separation not proved, but the plaintiff's evidence is confirmed by 
the evidence of the defendaats’ fourth witness, who was called to 
prove the alleged adoption, and spoke very positively about the 
separation in cross-examination, It is also supported by Exhibit 3, 
a letter from Narsingh to Abhimanyu in 1913, which the Subordi- 
nate Judge appears to have misread, That letter shows that Abhi- 
manyu was then -pressing for a partition, and that the division of 
shares was already far advanced, The High Court, however, did 
not consider it necessary to record any finding on this issue. 

Ab imanyu did not long survive Narsingh, but was carried off, 
it is said, by cholera a few months later, in August 1y15, when hbis 
mother commuted suicide, leaving the plaintiff and her two minor 
daughters as the sole representatives of the junior branch of the 
family, apart, of course, from the alleged auopions, 


In their Lordships’ opinion there can be no doubt that Pad- 


malav, the first defendant, officiated as Abhimanyu’s son at his fune- ` 


tal ceremunies, though the plaintiff denies i, It is also clear that 
Padmalavy was thencetorcto treated by the family as a duly adopted 
son and that the plainuff for a long ume was not in a position to 
make any effective resistance, as she was completely dependent on 
her husband’s family, and nad no one to help her, The defendants 
have put in evideuce three letters purporting to have been written 
by the plaintiff about this time to her “ brother-in-law,” Udaya, in 
whicn she sigas herself “ Padla-bow,” or Padamalav’s mother, She 
denied having written them, and the Appellate Court considered it 
improbable that she would have used a signature which admitted 
the adoption, especially in view of ‘the evidence in chief 
of the defendant’ third witness that at this time she went by the 
name not of “Padla-bow;” but of “Sobha-bow,” q the mother 
of her daughter Sobha, This was decidedly not the answer wanted, 
and the, witness qualified it by adding that before Sobha’s birth— 
and therefore also before the letters could have been written—she 
had been known as “ Padla-bow.” On these grounds, and also 
having regard to the evidence as to handwriting, the Appetflate 
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Court held that these letters had not been proved to have been 
written by the plaintiff, 

For the appellants it was argued that their genuineness sufficien- 
tly appeared from the contents, but to this it was answered. that 
they were fabrications reproducing genuine letters with the neces- 
sary alterations, In their Lordships’ opinion they are not above 
suspicion, and it would be unsafe to treat them as decisive of the 
present case, They would also observe in this connection that what 
has to be proved in this case is the factum of the adoption in 1903, 
and that on this issue admissions made by the plaintif during 
her widowhood while she was entirely in the power of her husband’s 
relations would necessarily carry much less weight than if made at 
an eatlier period. 

That the plaintiff had not abandoned her ‘iain to her hus- 
band’s estate, and that the defendants were afraid.of them, appears 
sufficiently, in their Lordships’ opinion, fromthe steps they took 
in rg2t to extort a renunciation from her by threats of criminal 
proceedings, While the plaintif was absent from home ona visit 
toa temple, Udaya and others broke into her house and carried 
off all her jewels and other valuables, When she came back she 
found no difficulty in getting one of Udaya’s brothers and others 
to assist her in retaking possession. A'pretext was thus afforded 
for launching proceedings against her under section roy of the 
Criminal Procedure Code in which those who had assisted her 
were duly joined. There is no documentary evidence as to these 
proceedings, but according to the defendants, owing to the position 
of the family the case was taken up by the District Magistrate 
himself, and the defendants’ seventh witness, a Police Inspector of 
the Criminal Investigation Department, who was then at Cutack; 
was appointed to investigate it, 

According to his evidence, the fourth defendant, Narsingh’s 
eldest son, who is one of the leading lawyers at Cuttack, had an 
interview with the District Magistrate at Cuttack, and was asked by 
him to go to the village with the defendants’ fourth witness, Udaya’s 
wife’s brother, who is a manager of the Court of Wards, and the 
Polic Inspector, and to bring about a settlement. It appears 
from the deed of compromise that they gav8.out that they 
were acting at he request of the Collector, and this in itself was 
calculated to overawe the plaintiff. Exactly what happened it is 
of course impossible to say, The plaintiff's story is “that a 
constable threatened to handcuff her unless she’ signed. The 
defendants’ witnesses say that it took two days to bring about the 
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settlement, and that when she had communicated her acceptance to 
the Police Inspector the compromise was drafted by Narsingh’s 
eldest son, the fourth defendant, 

It is nowhere expressly stated in the cOmpromise that Padmalay 

is the adopted son of Abhimanyu, but it proceeds on that footing 
and provides that the plaintiff is to live and mess separately from 
Padmalay and that he is to pay her maintenance which is to be a 
charge on his 8 ‘annas share of the family property, that isto say, 
the share he took as Abhimanyu’s adopted son, and that he is to 
hand over certain articles to her, “Except as aforesaid, Fakira 
has no claim to any other property of Padmalay nor will Padmalav 
be entitled to claim any property from Fakira.” It thus amounted 
to a complete renunciation of her claim to succeed to her husband’s 
estate, 
_ Both the lower Courts have held the compromise not to be 
binding on the plaintiff and the High Court has further commented 
on the inadequate provision made for the plaintiff and her 
daughters and the oppressive conditions imposed upon her, 

In their Lordships’ opinion the whole of this incident far from 
dispersing the clouds of suspicion resting upon these alleged adop- 
tions is, if anything, calculated to darken them, especially having 
regard to the fact that the Subordinate Judge’s finding as to the 
factum of the second adoption is largely based on the evidence of 
two of these arbitrators, Their Lordships agree with the learned 
Judges of the High Court that they were not only near relatives 
but also partisans of the defendants, and that it would be unsafe 
in a case of this kind to act upon their evidence, 

In their Lordships’ opinion both these adoptions are most 
improbable in themselves and are not supported by the contem- 
poraneous evidence which ought to have been forthcoming, The 
High Court has dealt very fully and carefully with the oral- 
evidence, and has arrived at the conclusion that it cannot be regar- 
ded as dispelling the grave suspicions in which the defendants’ 
case is involved ; and their Lordsbips, after a careful and anxious 
consideration of the whole evidence bot» oral and documegtary, 
see no reason to differ from that conclusion. In their opinion the 
appeal fails and should be dismissed with costs pand” they will 
humbly advise His Majesty accordingly, . 

Watkins and Hunter : Solicitors for the Appellants, 

W. W. Box & Co: Solicitors for the Respondent Fakira, 
K,J.R, J Appeal dismissed , 
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PRESENT : Lord Tomlin, Lord Macmillan, Sir John Walis, 
Sir Lancelot Sanderson and Sir George Lowndes, 


SRI KANCHUMARTI VENKATA KRISHNAYYA GARU 
a, 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL, 
[ON APPEAL FROM THE HIGH Court oF JUDICATURE AT Mapras, | 


Land Acquisition Act (1 of 1894) Sec. 18—~Validity of reference by person not 
interested” — Waiver of objection. 

Although an application under section 18 of the Land Acquisition Act, 1894, 
requiring the Collector to make a reference to the Court can only be preferred 
by a person “ interested”, an objection that the party had no Jocus stands to 
make such application, and that the reference was in consequence Invalid, should 
be taken at the first opportunity, and it not so taken must be considered to have 


been waved, 

Appeal No, 17 of 1929 from a judgment and decree, dated the 
7th March 1927, of the Higa Court, Madras, which varied a 
judgment ahd decree, dated the 16th October 1924, of the District 
Judge of Godavari, 

The material facts of the case appear sufficiently fully from 
their Loruships’ judgment. 

Dunne, K. C. (with Narasimkam) for the Appellant ; The refer- 
ence to the Court was made, we submit, on the application of the 
person “interested.” Nobody objected before the District Judge that 
the proceedings were not well founded, 

[Zord Tomlin; Did the Government take objection 7] 

No ; they did not. The appellant was heard on the merits ~ 
before the District Judge, and he got the award enhanced. 

[Zord Tomlin: lf proceedings are fought out in the lower 
Court, such an objection cannot be entertained in appeal.| 

On the merits, we submit that the amount awarded as compen- 
sation is too low, 

DeGruyther, K, C. {with Dube) for the Respondent : No 
question of principle being raised, the present appeal to the 
Board is *incompetent. Their Lordsnips hav@ said in several 
cases that they will not entertain appeals on mere questions of 
valuation : Nowroji Rustompi Wadia v, Government of Bombay (1) 

The Reference in regatd to survey No, 119B12 was not made at 
the instance of any person “interested.” 


(1) (1925), L. R. 521, A 3673 1. L, R- 49 Bom, 709; 42 C. L. J. 143. 
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Their Lordships’ judgment was delivered by 

Sir John Wallis :—This is a land acquisition case and comes 
before the Board on appeal from a judgment of the High Court 
at Madras varying the judgment of the District Judge of Goda- 
vari at Rajahmundry on a reference under section 18 of the Land 
Acquisition Act as to the amount of compensation payable for land 
_ taken up for the new buildings to be erected for the Arts College 

and the Training College at Rajahmundry, The land, which is 
situated on the outskirts of the town and within the municipal 
limits, lies between two roads lea ling out of Rajahmundr y, and now 
has a frontage to both roads, Survey Nos, 123 and 124, which 
cover 49°24 out of the 50°70 acres taken up, formerly had a fron- 
- tage to only ons of these roids and were separated from the other 
road by Survey No. r19B2. A few years before the scquisition the 
present appellant, K. V, Krishaayya, who was the registered owner 
of Survey Nos, 123 and 124 acquired Survey No, rrgBz from the 
Government, and thus obtains for his property a frontage to both 
toads, thereby enhancing its value as building land, . : 

Prior to the 7th July, ryar, the date of the Notification under 
the Act, K, V. Rimachandra Rao, a cousin of the appellant, had 
filed a suit against him to recover possession of all three survey 
numbers, and had obtained a decree as to Survey Nos, 123 and 
124 in the Court of the Subordinate Judge, but had failed as to 
the recently-acquired Survey No. t1gBa, and the defendant had 
preferred an appeal to the High Court, 

On the 6th November, tgar, the Collector made his award, 
and, having notice of the dispute, on the same day made a refer- 
ence to the District Court under section 30 of the Act as to the 
persons to whom the compensation was payable, 

The amount of the compensation awarded can only be question- 
ed on a reference under section 18 which the Collector is required 
to make on the application witnin the prescribed time of anyone 
interested ; and the main question in chis appeal is, was there 
any such reference in respect of Survey No. 119Ba ? 

Under section r2 (1) of the Act tne Collector is required to give 
immediate notice of tne awir-{ to such of the persons interdsted as 
were not present personally or by their representativess when the 
award was male, - 

It does not appear whether the appellant, K. V. Krishnayya, 
was present whea the award was maie or not ; but, if not, he would 
have been entitled under section 18 of the Act to require the 
Collector to make a reference te the District Court about the 


303 


P. C. 


193. 
ww 


Sri Kanchumasti 
Venkata Krishnayya 


Garu 
v. 
The Secretary of 


State for India in 
Council. 


Fannary, 13» 


304 


P, C. 
1931. 
>s wd 
„Sri Kanchumarti_ 
Venkata Krishnayya 
Garu 


v. 

The Secretary of 

State for India in 
Council. 


Sit Joks Wallis. 


— 


THE CALCUTTA LAW JOURNAL, [ Vou, LIII, 


amount of the compénsation within six months of the award ; that 
is to say, before the 6th May, 1922, unless he had been served with 
notice of the award, in which case the application must have been 
made within six weeks of the date of the notice, 

The appellant K. V Krishnayya, did not make any application 
for such a reference under section 18 as to the amount of compensa- 
tion, but on the rath January, 1922, such an application was made 
by K, V. Ramachandra Rao, the plaintiff in the suit already men- 
tioned, with reference not only to Survey Nos, 123 and 124, as to 
which he had succeeded, but also as to Survey No, 119Ba, as to 
which his suit had been dismissed, 

As the District Judge disposed of the references under Section 
30 and under Section 18 together, it may be taken that the Collec- 
tor duly made the reference to the District Court under Section 18 
on the application of K, V, Ramachandra Rao of the 12th January, 
1922 ; and itthen became the duty of the District Court under 
section 20 to issue notice to the appellant, K, V. Krishnayya, speci- 
fying the day on which the Court would deal with the objection 
under section 18 to the amount of the award, and directing his 
appearance on that day before the Court. 

As early as the roth December, 1921, as appears from the 
Diary, the District Court had directed notice of the reference 
under section 30 to be given to both parties for the 12th January, 
1922, but that notice was not served on the appellant, K, V. Krish- 
nayya. On the 23rd February, 1922, fresh notice to him was 
ordered for the 24th March, 1922, and on that day he appeared 
by his oa&i7, The diary contains the further entry, “ Adjourned 
to arst July, 1922, for inquiry,” 

As the Diary contains no mention of any separate notices of. 
the reference under Section 18, it may be taken that the appellant 
in both references was treated as having entered an appearance, 
Had the objection then been taken that there was no reference 
before the Court under section 18 as to rrgB2, as K, V. Rama- 
chandra Rao, on whose application the reference had been made, 
had no; interest in it, the eppellant, K, V. Krishnayya, unless he 
had been present or represented before the Collector at the time 
the award whs made, woul d have been still in time, as already 
shown, to require the Collector to make a fresh reference in 
regard to it, No such question was raised, and the reference was 
allowed to proceed as to all three Survey Numbers and Judgment 
was given on the 16th October, 1924, 

' ‘The appellant, K. V. Krishnayya, preferred an appeal from this 
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judgment, and when the appeal came -before the High Court the 
Government pleader for the first tims raised tha objections that 
the appellant was not entitled to be heard: at all, as he had not 
himself made an application under section 18 requiring the Collec- 
tor to make a reference to the District Court, and, secondly, that he 
` was not entitled to appeal as to’ the amount of compensation for 
Survey No, 119Ba, as the other claimant, K. V. Ramachandra Rao, 
who made the application, had no interest in it, as his suit as regards 
this Survey Number had been dismissed by the judgment of the 
Subordinate Judge, and he had not appealed from that judg- 
ment. 

The High Court, in their Lordships’ opinion, rightly disallowed 

the first objection, but they sustained the second, and held that the 
appellant was not entitled to appealas to the valuation placed 
by the District Judge on Survey No. 119 Bz, as there had been no 
reference in regard to it, 
_ In their Lordships’ opinion, the highly technical objection 
that the application requiring the Collector to make a reference 
with regard to Survey No, 119 B2 should have been made by the 
appellant, K, V. Krishnayya, and not by the other claimant, K. V. 
Ramachandra Rao, should have been taken at the first opportunity 
when, as already shown, it might possibly have been met by making 
a fresh application, and not having been so taken must be con- 
sidered to have been waived. Secondly, their Lordships are of 
opinion that the objection, when taken, should have been overruled, 
Though the second claimant, who was plaintiff in the suit before 
the Subordinate Judge, had not preferred an appeal from the decree 
dismissing his suit as to Survey No, 119 Ba, it was still open to him 
to file £ memorandum of objections with regard to it in the appeal 
which had been preferred by the defendant, K. V. Krishnayya, 
and he had consequently an interest in that Survey Number entitl 
ing him to make an application with regard to it’ under Srction 18 
of the Act. a 

Objection has, also, been taken to the methods of valuation 
adopted in the lower Courts, and it has been argued that thè 
appellant has been seriously prejudiced by the fact that the "three 
Survey Numbers Were valued separately and not as cénstituting 
one area in single ownership, and that, as owing to the purchase by 
the appellant of Survey No. t1gBz before the date of the 
acquisition, Survey Nos. 123 and 124 were no longer cut off 
from access to the road by a narrow strip of land forming part of 
119 B2, some part of them at least became” just as availablg for 
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building as Survey No. 129 B2 itself and should have been so 
valued. 

In their Lordships’ opirion, so far as the award of the 
Collector and the judgment of the District Judge are 
concerned, the objection is well founded, and they should have 
considered whether those portions of Survey Nos. 123 and 124 
which now have access to the road should not be valued as build- 
ing instead of agricultural land. It is, however, in their Lordships’ 
Opinion, by no means made out that the learned Judges of the 
High Court fell into the same error, Whilst holdirg themselves 
precluded from reviewing the valustion of 119 B2, they have held 
that 16 acres out of the 49°24 acres in Survey Nos, 123 and 124 
should be treated as building land and not as agricultural land, 
and have placed on them a higher valuation than bad been placed 
by the District Judge on Survey No, 119 Ba, treating it as buildirg 
land. i 

As, however, the case has to go back with reference to the valu- 
ation of 119 Ba, their Lordships think it will be more satisfactory 
not to tie the hands of the High Court when the case goes back by 
confining the remiital to Survey No, r19B2 ; and they will accord- 
ingly humbly advise His Majesty to discharge the order of the 
High Court and remit-the case back to the High Court 
with a direction that they take into- consideration the appeal 
to them from the District Court in relation to Survey No, 
119Ba as well as Survey Nos, 123 and 124, aid that, in consider- 
ing to what extent they should be valued as builuing land, regard 
should be had to the fact that at the date of acquisition they cons- 
tituted a single area of land held in one ownership, The yespon- 
dent must pay the appellant’s costs of the appeal to His Majesty 
in Council, The costs of the previous hearing in the High Court 
and of any further hearing will be dealt with by the High Court, 


Douglas, Grant and Dold: Solicjtors for the Appellant, 
Solicitor, India Offices . Solicitors for the Respondent, 
KJR, 7 Appeal allowed, 
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PRESENT: Lord Atkin, Lord Russel of Killowen and 
Sir Lancelot Sanderson, 


MUSAMMAT SARASWATI BAHURIA 


p. 
SURAJNARAYAN CHAUDHURI AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT OF Jypicatore AT Patya.] 


Revenue Sale Law (Act XI of 1859), sections 2 and z—Sale for arrears of 
Government revenne—Sale held before the last date fixed for payment of the 
revenue, if without jurisdiction and invalid. 

Where a revenue-paying estate was sold by the Collector by public auction on 
the 6th June 1919 on account of alleged default in the payment of the Chait kis? 
or instalment, and it appeared, (1) that the said &isf was payable on the 28th 
March ; (2) that by reason of section2 of Act XI of 1859 the said kist did not 
herome an arrear pf revenue until the rst April, and (3) that the latest date for 
the payment of such arrear of revenue fixed by the Government notification in 
pursuance of section 3 of the said Act, was the 7th June : 

Held, that the estate was not liable to be sold antil the expiration of the last 
day for payment, viz., the 7th June, and that consequently the sale, which was 
held on the 6th June, was without jurisdiction and invalid, and must be set aside. 

Appeal No, 35 of 1928 from a judgment and decree of the High 
Court, Patna, dated the toth February, 1925, reversing a judgment 
and decree of the Subordinate Judge of Darbhanga, dated the 25th 
June, r921, 

The principal point for determination on the present appeal was ; 
Whether the sale of 5 annas Io gandas share of Mauza Ladugaon 
for arrears of revenue * for the period ending the azst Chait 1326 
` corresponding to the 28th March, 1919,” was void? The material 
facts of the case appear from their Lordships’ judgment. 

Abdul Majid for the Appellant: There was no arrear of revenue 
for which the village could be sold before the 7th June, 1919, and 
in consequence the sale held onthe 6th Juve was void. Refers 
to Act XI of 1859, sections 2 and 3, and the notification issued 
under the latter section, The High Courtsmisconstrued the Collec- 
tor’s notice issued under section 7. There being want of jurisdiction 
in the Collector tô sell the estate on the 6th June, the sale should 
be set aside. i 

The Respondents were wot represented at the hearing, 

Their Lordships’ judgment was delivered by 

ir Lancelot Sanderson :—This is ar appeal by the plaintiff 
in the suit from a judgment and decree of the High Court of Judi- 
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cature at Patna, dated the roth February, 1925, which reversed a 
decree of the Subordinate Judge of Darbhanga dated the 25th 
June, 1921, 

The delay in the disposal of this appeal is accounted for by 
the fact that the appeal was dismissed for want of prorecution 
on the 4th November, 1926, and it was not until the 22nd March, 
1928, that by an order of His Majesty in Council the appeal was 
restored upon certain conditions therein specified. The appellant’s 
case was lodged in April, 1928; the respondents, however, did 
not filea case and were not represented at the hearing of this 
appeal, 

The suit was brought by the plaintiff, a pundanashin lady, 
to set aside the sale of a certain share of Mauza Ladugaon, which 
took place on the 6th June, 1919, by reason of alleged arrears of 
revenue, for recovery of possession of the said share and for 
mesne profits, th 

It was alleged tbat the plaintifi’s share in the said village 
was 5 annas Io gandas, and that the second and third defendants, 
Bedanand Thakur and Lachmi Kant Thakur, together with 
other persons, were the owners of the other share in the said 
Village. 

It was further alleged that the above-mentioned two defendants 
had purchased the plaintifl’s share in the said village in the name of 
their relation, the first defendant, Suraj Narayan Chaudhuri, ata 
grossly inadequate price, viz., Rs. 1,350, the real value of the plain- 
tif’s share being at least Rs, 16,000, 
` There were nine issues raised at the trial, but it is necessary to 
refer to two only—for the purpose of disposing of this appeal. 

(1) The plaintiff alleged that the second and third defendants 
had acted fraudulently and ia collusion with the plaintiff’s patwari 


‘and had bribed him to allow the payment of revenue to become in 


arrear, so a3 to bring the plaintifl’s share to sale. Both the Courts 
in India held that the plaintiff had failed to prove her case of fraud 
and Collusion, and the learned counsel who appeared for the plaintiff 
at the hearing of this appeal did not contest the correctness of that 
findirfg, 

(2) The other issue, to which reference is nécessary, was num- 
bered 4 in the ®rial Court and was as follows :— 

“ Whether the sale was held in absence of arrears of Government 
revenue as alleged, ” 

The Subordinate Judge found this issue in favour of the 
plaintiff and directed that the suit be decreed with costs, that the 
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. plaintiff should recover possession of the said share in the village 
on depositing the amount of consideration within ons month and 
that the amount of mesne profits should be ascertained ata later 
stage, 


The defendant, Suraj Narayan Chaudhuri, appealed against the ` 


above-mentioned decree tothe High Court at Patna, making the 
plaintiff and the second and third defendants respondents, 

The learned Judges of the High Court held that there was an 
arrear of revenue, in respect cf which the share of the plaintiff was 
liable to be put up for sale, and that the sale of the 6th June, 1919, 
was Valid, 

They therefore allowed the appeal, set aside the decree of the 
Subordinate Judge and dismissed the plaintifl’s suit with costs, 

The plaintiffs case in respect of the above-mentioned issue 
was that her share inthe property was sold on account of her 
alleged default in the payment of the Chait kist, or instalment, 
that the said 2is¢ was payable on the 28th March, 1919, that by 
reason of S:ction 2 of Act XI of 1859 the said 4is¢ did not become 
an arrear of revenue until the rst April, 1919, and that the latest 
date for the payment of such arrear of revenue fixed by the 
Government in pursuance of Section 3 of the said Act was the 
qth June, 1919, Consequently, it was contended that the Collec- 
tor had no jurisdiction to put up the property for sale . on the 6th 
June, 1919. 

Their Lordships have examined the documents in this case, 
which include the Land Revenue and Road Cess and process Tauzi 
Ledger, and the Land Revenue Tauzi Roll ERED to the estate in 
question. 

It appears that there was a separate account in respect of the 
plaintiff's share, and the revenue in respect thereof was payable in 


four instalments, viz, the 7th June, the 28th September, the reth 


January and ths 28th March. 

The. alleged arrear of revenue, in respect of which _the 
plaintifi’s share was sold, was Rs, 45-7-3, and in their Lordshipy’ 
opinion there is no doubt that the abovementioned sum was due 
in respect of the March hist and was payable on the ie March, 
3919. 

This sum, however, did not become an ATE until the 
rst April, 1919, because, by Section 2 of Act XI of 1859, it is 
provided that: 


. “If the whole ora portion of a fst or instalment of any month 
of the era according to which the settlement and Aistdwndee f any 
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mchal have been regulated, be unpaid on the first of the following 
month of such era, the sum so remaining unpaid shall be considered 
an arrear of revenue, ” 

The question then arises, when did the plaintiffs share 
become liable to be sold for default in payment of the said artear 
of revenue. 

Section 3 of the said Act provides as follows: 

“ Upon the promulgation of this Act, the Board of Revenue at 
Calcutta shall determine upon what dates all arrears of revenue and 
all demands which, by the Regulations and Acts in force, are 
directed to be realised in the same manner as arrears of revenue, 
shall be paid up in each District under their jurisdiction, in default 
of which payment the estates in arrear in those districts, except as 
hereinafter provided, shall ba soliat public auction to the highest 
bidder. And the said Board shall give notice of the dates so fixed 
in the official Gazette, and shall direct corresponding publication to 
be made, as far as regards each district in the language of that 
district, in the Office of the Collector or other Officer duly 


authorised to hold sales under this Act, in the Courts of the Judge, 


Magistrate (or Joint Magistrate, as the case may be), and Moonsiffs, 
and at every Thannah station ofthat District ; and the dates so fixed 
shall not be changed except by the said Board by advertisement and 
notification, inthe minner above described, to be issued at least 
three months before the close of the official year preceding that in 
which the new date is, or dates are, to take effect, ” , 

Their Lordships’ attention was drawn tothe notification issued 
by the Board of Revenue at Calcutta in pursuance of the above- 
mentioned Section 3, dated the 6th August, 1910 (published in the 
Calcutta Gassile of 1910) whica it was stated was applicable to the 
area in question and which runs as follows :— 

“ In pursuance of Section 3 of the Bengal Revenue Sales Act, 
1859 (XI of 1859) and in supersession of all previous orders on the 
subject, the Board of Revenue notify that the following are the latest 
dates for the payment of arrears of revenue and of demands which 
are recoverable as arrears in default of which payment the estates in 
arrear will, except as provided in the said Act, be sold by public 
auction to the highest bidder. 

“(r) In the following areas, ” 
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The estate in question isin a district where the Fasli era prevails 
and the annual revenue exceeded Rs, roo, 

Their Lordships are of opinion that the plaintiff's contention was 
correct, 

The sum of Rs, 45-7-3 was payable on the 28th March, 1919. 
It, however, was not gn arrear until the rst April; the last date, 
therefore, for payment of such arrear under the notification could 
not be the 28th March ; but the last date for payment was the 7th 
June, 1919. 

Under Section 3 of the said Act the plaintiff’s share in the estate 
was not liable to be soli for default of payment of the said arrear of 
revenue until the expiration of the last day for payment, viz. the 7th 
June, 1913. . 

Consequently the sale, which was held on the 6th June, 1919, 
wae invalid, and must be set aside, 

The learned Judges of the High Court held that the last date 
fixed for payment was the 28th March, 1919, and consequently that 
the Collector had jurisdiction to put up the property for sale on the 
6th June, 1919. 

They based their decision onthe construction of a document, 
Exhibit “B”, which they said wasthe only evidence which the 
plaintiff adduced in support of hercase. The said document was 
a notice issued by the Collector under Section 7 of the said Act, 
which provides for notice to be given to ryots forbidding them to 
pay to the defaulting proprietor any rent which has fallen due after 
the day fixed for the last day of payment, 

. The said notice was as follows :— 

“No. 3. Proclamation forbidding ° rafyats to pay yent to 

defaulters, . 


“ Section VII, Act XI of 1859, , 
(Tirhut Division.) 
Darbhanga Collectorate. 
“ Ladugaon, Pargana Bachhoor, Police Station Madhubani. 
“ Whereas a sum of Rs. 45-7-3 is due on account of arrears of © 
revenye for the period ending the 21st Chait, 1326, corresponding 


Musammat Saraswati 
Bakuda 


Sarainatagas 
Chaudhuri. 
Str Lancelot 
Sanderson. 


ewe 
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to the 28th March, 1919, in respect of T. No. 554, having a sadar 
fama of Rs, 167-8-3, lying within the jurisdiction of this Court, for 
the realisation of the same, the 6th of June, rgrg, is hereby fixed as 
the date of sale by auction, A notification is, therefore, issued in 
the name of Musammat Saroshwati Bahuria forbidding all the 
tenants as well as the co-sharers of the said maha? to pay to the 
defaulting proprietor their dues accruing after the last day-(fixed) for 
payment of Government revenue on pain of not being allowed credit 
in their accounts with the purchaser in respect of the sum so 
paid, 

“ This the vale day of May, 1919. 

(Signed) “ Rar Krishna Banapur, for Collector. ” 

With respect to the learned Judges, their Lordships, as anew 
intimated, are unable to agree with that decision. 

In the first place, the'said notice, Exhibit “ B”, was not the 
only evidence on which the plaintiff relied, and in the second place 
in their Lordships’ opinion the said notice did not specify the a8th 
of March as the last date of payment. 

_The 28th March, 1919, was mentioned for the purpose of identi- 
fying the period in respect of which the revenue was due, viz., the 
period ending the arst Chait, 1326, “corresponding tothe 28th 
March, 1919. ° The last date fixed for payment of the Government 
revenue was not specified in the said notice, 

For these reasons their Lordships are of opinion that the.appeal 
should be allowed, the decree of the High Court dated the roth 
February, 1925, set aside, and the decree of the Subordinate Judge 
dated the 25th June, 1921, restored. 

The respondents must pay the costs of the plaintiff in the High 
Court and of this appeal, and their Lordships will humbly. advise 
His Majesty accordingly, i ' 

Hardcastle Sanders & Co, : Solicitors for the Appellant. 
KERO | Appeal allowed, 


VoL. LIIL] l PRIVY COUNCIL. 


Present: Lord Atkin, Lord Russell of Killowen, and Sir John 
Wallis, 


GOVINDRAO AND ANOTHER 
v, 


RAJABAI AND ANOTHER, 


[ON APPEAL FROM THE COURT OF JUDICIAL CONMISSIONER OF 
THE CENTRAL PROVINCES. | 


Joint Hindu family :—Mahratia Brahmins, Berar—Money-lending business— 
Joint or separate—Indian Limitation Act, (IX of 1908), Sch. I, Articles 127, 
144-—Property continuing «undivided after separation, no longer “oint 
amily property’ —Adverse possession between tenants in common— Ouster, 
when inferred—Non-participation in profits—Denial of title. 

Qn the question whether four brothers (Mahratta Brahmins of Berar) were 
ċarrying“on a joint family money-lending business or were separate : 

Held that assuming there was originally a business belonging to the joint 
family, there was ample evidence to sustain the finding that after the death of the 
second and third brothers, the surviving brothers were separate and had separate 
businesses : Sudarsanam v. Narasimhulu, (1) referred to, f 
. Held, further, in reference to the plea of limitation : (1) That Art. 127, 
Indian Limitation Act, 1908, dealt only with ‘‘ joint family property.” 

(2) That even assuming that the property in suit was originally “ joint family 
property” and the brothers were at one time joint in estate, as they had subse- 
quently separated, the effect of the separation was that any immoveable joint 
property which continued undivided was no longer joint family property so as to 
come under Art. 127, but came under Art. 144, 

(3) That if after the separation the parties were to be treated as tenants in 
common, though the possession of the one would not be adverse to the other until 
ouster, and though there was in this case no express denial of the plaintiff's title 
for more than 12 years prior to the suit, yet having regard, infer alia, to the fact 
that from his non-participation in the profits for a considerable length of time, 
the plaintiff must have known that his interest in the property was not admitted, 
the Court of Appeal in India was justified in holding that the possession of the 
defendant was adverse to the plaintiff for more than the statutory period ; 

(4) That the suit was, in consequence, barred by Art. 144. 


Corea v. Appukamy (2) distinguished. z . 


Appeal No, ẹt of 1929 from one judgment and tyo decrees, 
dated the zoth March 1924, of the Court of the Judicial Commis- 
sioner of the Central Provinces, which partly affirmed and partly 
reversed a judgment and decree, dated the rqgth December 1920, of 
the Additional District Judge of Nagpur. 


{1) (1901) I. L. R. 25 Mad. 149. (2) [1912] A.C. 230. 
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"The suit in which the said decrees were passed was brought by 
the appellants in 1917 for recovery of properties which were 
alleged to have belonged to a Hindu joint family and to belong at | 
the time of suit to the appellants as sole surviving members of that 
joint family, and the main question for determination on the present 
appeal was whether the appellants (plaintiffs), were or were not 
joint in estate with one Narayanrao II at the time of his death in 
1919, leaving property valued at two crores of rupegs, With regard to 
some of the properties an incidental question of limitation was also 
involved. ` 

The material facts of the case are sufficiently fully set out in 
their Lordships’ judgment, 

Dude for the Appellants : The four brothers were members of 
a joint and undivided Hindu family and held their properties 
as co-parceuers, _ The evidence does not establish that 9 seyer- 
ance of the joint family was brought about afier 1867 or there- 
abouts, In any case, the decree of the trial Judge in regard to the 
four villages in favour of the plaintiffs-appellants was right and the 
fearned Judicial Ccmmissiorers erred in holding that the plaintiffs’ 
claim to recover them was barred by adverse possession, As be- 
tween tenants-in-common there could be no adverse possession ; 
Correa y. Appuhamy (1), There is no evidence to prove that the 
plaintiffs and their ancestors were completely excluded at any time 
from enjoying the profits of the joint estate, 

There is a presumption of jointness in the case.of Hindus, and 
we submit that onthe evidence the plaintifs were joint in estate 
with Narayan Rao IJ at the time of his death, 

(Str John Wallis observed, with regard to the plea of limitation, 
that Art. 127 of the Limitation Act does not apply after partition,) 

Upjohn, K. C. with Parikh for the Respondents: All the 
facts upon which the appellants rely have been determined 
sgainst them by the concurrent findings of both the Courts 
in Ipdia, The two branches of the family never were joint in 
estate and, alternatively, we submit that if they were at one time 
joint, they became separate? more than 50 years before suit, The 
possession gf the defendants and those through whom they derive 
title was from at the latest 1896 exclusiye and adverse tọ the kpow- 
ledge of the plaintiffs, and the suit was barred by limitation, 

Dube replied, 


Their Lordships’ judgment was delivered by 
(1) [1912] A, C, 330, 
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Sir John*Wallis :—The parties to this suit belong to a family 
of Mahratta Brahmins from Berar, who ever since the year 1839 
have been carrying on business as moneylenders or bankers at 
Pardi, three or four miles from Nagpur in the Central 
Provinces, ‘ 

The property in suit, which is valued at two crores of rupees 
(considerably more than one and a half millions sterling), was 
acquired in the business carried on by the senior branch of the 
family at Pardi and in recent years at Nagpur. In 1916, Narayan 
Rao II (so described to distinguish him from the common ancestor 
of the same name), who was then the sole survivor of the senior 
branch, died, leaving an infant daughter, but no malé issue, There- 
upon Govindfao, the first plaintiff, who with his son, the second 
plaintiff, now represents the junior branch of the family, claimed to 
bave become entitled by survivorship to the whole of the suit pro- 
perty as the joint family property of the undivided family, and in 
1917 filed the present suit in the District Court of Nagpur, implead- 

.ing as first defendant Narayan Rao Il’s daughter and as second 


defendant a boy who is alleged to have been adozted by his - 


widow. This adoption was disputed by the plaintiffs, and was 
made the subject of an issue which it was found unnecessary 
tə decide. The relationship of the parties and their descent from 


the common ancestor are shown in the following genealogical 
table :— 


Narayan Raof 
t 





| | | 
Gopalpanth Tanbaji= Laxmibai. Ramchandra Sonbaji Fenda 
(died 1885). : alias Babaji. (died 1380). (died 1887) 
J (Tanbaji and Ramchandra predeceased 
Gopal panth and Sonbaji). 
Ganpatrao = Gangabal. Govindrao 
(died 1913). 


R {adopted ; 

Hant No. 1). 
Narayan Rao Il=Chandrabhagabai pire eda. 
(adopted in 1874 ; (died 8th February, 1916). Sadasheo alias Baburao 
died arst June, 1916). (Appellant No. 2), 


- 


l 
Anna afias Madhorao Rajabai 
(alleged adopted son ; (Respondent No. 1). 
Respondent No. 2). 


The defeddants’ case is that the” business was the stparate pro- 
perty of Nargyana I’s eldest son, Gopal, from wham they are des- 
cended, that Gopal’s youngest brother, Sonbaji, the first plaintiff's 
adoptive father, never had any interest in it, but had carried on a 
separate moneylending business in his own name at Pardi from 1865 
until his death in 1380, and that after attaining majority the first 
plaintiff had carried on this business for more than twenty 
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years until the death of Narayan Rao II without put ting forward 
any claim to share in the business or property of the senior 
branch, 

Very numerous issues were framed by the District Court with 
reference to, the specific allegations in the pleadings, but the 
questions which arise on the evidence and on which the case 
has been ` ‘disposed of in the lower Courts may be formulated as 
follows : :— 

I, Was the moneylending business which was started in 
the name of the family god in 1839 at Pardi, where the four 
brothers were living together, and was managed by the eldest 
son Gopal, a joint family business, or was it Gopal’s separate 
business ? 

II. Ifthe business was originally a joint family business, was 
there a separation in 1865 some years after the death of the second 
and third brothers, when Gopal began to carry on business in his 
own name instead of in the name of the family god, and Sonbaji 
began to carry on business in his own name at Pardi, and were there 
two businesses thenceforth, the separate properties of each of the two 
brothers? . 

TII. Isthe suitas tothe whole or partof the suit Property 
barred by limitation ? 

It appeared from the accounts produced by the defendants that 
the second brother, Tanbaji, who died in 1853, and the third 
brother, Ramchandra, who died in 1861, had each carried ona 
moneylending business in separate premises at Pardi, and it was 
held by the Court of the Judicial Commissioner of the Central 
Provinces, on appeal from the decree of the District Court, that 
there never was apy joint family business, and that the businesses 
carried on by the four brothers were separate. This finding dis- 
posed of the case except as to four villages and to some house pro- 
perty at Nagpur, which will be dealt witb later. 

Mr, Upjohn, for the second respondent, contended that the 
judgment of the District Judge wasto the same effect, and that 
there were concurrent findings with which the Bond would not 
interfere, ə ° 

The Appellate Court, however, read the judgment of the 
District Judge as holding that Gopal and his three brothers were 
originally joint in mess, worship and business, and that, after 
the death of the other two brothers, Gopal and Sonbaji separated 
at or about the time when Sonbaji opened a shop in his own 
name in the year 1865, and that henceforth there was a separation. 
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Though the language of the judgment is not entirely consistent, 
the finding at which the Trial Judge ultimately arrives in para- 
graph 70 of his judgment is that Gopal and Sonbaji were separate 
in mess, residence, estate, worship and business some ‘years 
before the death of Sonbaji in 1880, and that Gopal and Sonbaji’s 
son Govindrao, the first plaintiff, were so separate all along ; 


and later in his judgment, when dealing’ with the four villages. 


already mentioned, which had been registered in the joint names 
of Gopal and Sonbaji, he applied Article 127 of the Limitation 
Act, which deals only with joint family property, thereby indicating 
that he regarded them as having been acquired in a joint family 
business, Their Lordships are therefore of opinion that 
Mr, .Upjohn’s contention as to concurreht findings cannot be 
sustained. l 


It is obviously impossible eighty years later and in the 
absence of any written record to say whence came the 
funds with which the business was started, Narayan Rao I is 
said to have been a poor man and it is not proved that the 
business was started with the aid of any nucleus of ancestral 
property derived from him, Even so, it has deen strenuously 
contended by Mr. Dube for the appellants that the facts that the 
four brothera were living together and were joint in food, resi- 
dence and worship and that the business was managed by the eldest 
brother Gopal raise a presumption that it was a joiot family 
business and was not his separate business, He also contended 
that the businesses carried on at Pardi and by Tanbaji till his 
death in 1853 and by Ramchandra till his death in 1861 were 
merely branches of the joint family business, as appears from the 
fact that they were not inherited after their deaths without male 
issue by their wives and daughters, but were treated as joint family 
property, and carried on for a great many years by the eldest 
brother Gopal, who ultimately closed them, and transferred the 
assets and liabilities to the main business, 

Itis, in their Lordships’ opinion, unnecessary to pursue this 
subject, as to which reference may bee made to the judgment of 
the late Sir Bhaghyam Ayyangar in Swdarsanam v. Narasimhuls 
Afaisiri, (1) Because, assuming in the appellants’ fivour that, 
to begin with, there was a business belonging to the joint family, 
there is no sufficient reason for differing from the District Judge’s 
finding that after 1865 Gopal and Sonbaji, the surviving brothers, 
were separate and had separate businesses. This finding is 


(3) gor) IL, R. 25 Mad, 149. e 
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eee based on a most careful and saii ežıminatióti of the mass 
1930." ` of accounts and documents putin evidence regarding the period - 

_ Govinda between 1865 and Sonbaji’s death in 1880, The: Appellate’ Court: 

* Rajabai has also ‘most carefully analysed this evidence: in its: eet 
and-has arrived at the sam: conclusion, - a a Puy 

Sir John Wallis” <: ie would be very difficult for their Lordsbipd to difer: front 


Saeed 


‘what'is practically a concurrent finding. of both the lower courts 
“in this particular matter, and-they -are the “less disposed ‘wo’ do 
so because in their ‘opinion that finding i isin. accordance With the 
general probabilities of the case and the subsequent conduct of 
the parties, 5 Ga e 

In 1865 Gopal ceased to carry on business in the namé of 
the family god and- began to carry on business in his own bame; 
and Sonbaji opened. a new busine:s in his own name, There were’ 
already, according to the plaintiffs’ case, three branches of ‘the 
joint family business at Pardi, and it. is .difficult to explain. 
Sonbaji’s action in opening another busihess there except on the, - 
footing that the two brothers were thenceforth | to. carry on PINES 
separately, 

Further, both the lower courts have assigned good reasons ‘for. 
holding that the first plaintiff has supp ressed the books of his, 
father Sonbaji’s business for these years, and have rightly drawn 
the inference. that, if produced, they would not have supported 
him, . : 


Lastly, what happened after Sunbaji’s death, een ae after 
the first plaintiff attained majority’ in 1896 or earlier, in their Lord- 
ships’ opinion affords practicaily conclusive evidence that the lwo 
businesses were separate, f VE fue 4 

After Sonbaji’s death'in 1880 the first plaintiff's mother was 
appointed guardian of -his property .and asserted that he was 
separate, She died-in 1887, two years after the death of Gopal, 
and Gdpal’s son Ganpat, as the nearest agnate, took:over the 
management of the minor’s business; but before ‘doing. so he 
took care to have lists prepared of the minor’s property, and it 
is found by both the lowee courts. that the listed properties were, 
duly. handed. over to thea plaintif on his. att aining majo at 
his separate "property aud. accepted by him as such, Togs ge 

. It is. howaver, . urged that Gopal and his son were interested: 
in making out a case of separation, and that no weight should be 
attached to what they did or to what was done. by the minor's. 

° mother and guardian, as she may have had no, knowledge of the. . 
real state of things and have acted under their influence, -, .. . 


Vor LIII l _ RRIVY CounNcIL. - 


„Their Lordships.. are ll, fae to: “this consideration, but in 
this. cage,-as already stated, there is ‘strong - evilence to show that 
a separation in business hadtaken place, before Sonbajr’s “death 
and the- first plaintifs, own conduct after he attained ,majority- 
appears to, be inexplicable om any. other. basis, According “to 
his -present case, he might: at aay. time haye ‘insisted on.a partition, 
which would have made him a very- Tiç -man, but he- accepted.” 
the: praperties which. :were then -handed over to him, and enjoyed 
ee as his separate property for more than twenty years.  - ., 


~“ At the re-settlement : in 1912, when Ganpat applied that one: 
of the:four Villages which had’ been acquired before 1865, and 
` stodd in the names of Gopal and Sonbaji should bs registered in 
his own name,.as. he had been in possession of it. for many years, 
.it-appears fromthe order of the Settlement Officer that the first 
plaiutiff, who ‘opposed’ the application, admitted that he was 
separate in business from Ganpat,. and merely put forward the 
_ Gase that this pirticular village was joint family property which had 
not. been divided, `` 

R Ganpat dièd in`the following year,’ and the first plaintiff 
made: ho claim:as the senior coparce ier to the’ management of the 
joint’ family business, but’ allowed Ginpat’s son, Narayan Rao IT 
to’ sticeéed to’ the thanagément of the properties now in suit, 
Ic was ‘only “after ‘Narayan -Rao’s ‘unexpected death without 
male issue in 1916 that he: ‘for the first- time asserted that they 
were joint family properties which he was entitled to take by 
ee ai 


“In their Lordships’ pinion, looking ‘at the evidence as a 
whole, the ‘only ` possible conclusion seems to be that the two 
branches of the ‘family and: their businesses had long been 
separate, and that Govindrao had no share in the business of 
the senior ‘branch, and that the claim put forward on this footing 
was tightly rejected by both the lower Courts, 


< On the, defendants’ cross-appeal as to four villages. for which 
the ‘plaintiffs had obtained a decree the Appellate Court allowed 
the appeal and pen the suit was barred .by limitation, 


‘| Ih accordance with their : finding that there never vas any joint 
family propérty,-they.neli.that if the plaintifs’ branch ever had 
any interest in these villages, which they seem to have doubted; 
the suit was barred by limitation, as the defendants’ possession had 
` been adverse to them fbr~more'than the ‘statittory penod, If the 
villag: wera-nof joint family property, it was not disputed’ that 
Article 144 was the article applicable, and the question was whether 
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the defendants’ possession had “been adverse to the plaintiffs for 
more than the statutory period. It was contended by Mr, Dube 
that, if “not, they were held by the’ parties as tenants in common, 
and that the possession of one tenant in common was not- adverse 


‘tothe other, citing Cora v, Appukamy (1), In that case, how- 


ever,-what was decided by the Board was that the eee would 
not be adverse until ouster. j 

The defendants’ predecessora had not only saa in sais posses- 
sion and perception of the profits of these villages for more than the 
statutory period, but as regards three of.them, there were revenue 
proceedings between Gopal and the first plaintifs guardian Sitabai 
in 1884, in which Gopal claimed mutation in his sole name and 
denied that the first plaintiff had any interest in them. 

As regards the fourth village, there is no express evidence of his 
title having been denied before the settlement proceedings in 1912, 
which have been already referred to; but having regard to the - 
separation of the two branches of the family, and to the fact that | 
the first plaintiff never had possession or participation of profits in 
all these four villages ever since his father’s death in 1880, and 
that they were not included in the property handed over to him by 
Ganpat on his attaining majority, he must have known that his 
interest in them was not admitted, and their Lordships are of 
opinion that on these facts the Appellate Court was justified in 
holding that the possession of the defendant was adverse for more 
than the statutory period. 

Their Lordships are also of opinion that, even if, the villages . 
were originally joint family property, as held by the Dis trict Judge, 
the claim was equally barred under Article 144, and that the Dis- 
trict Judge was wrong in applying Article 127, Assuming that 
Gopal and Sonbaji were at one time joint in estate, the District 
Judge has found, and their Lordships see no reason to differ from 
that finding, that they had separated before Sonbaji’s death, and 
the effect of that separation was that any immovable joint property 
which continued’ undivided was no longer joint family property. so 
as to gome under Article t27, but came under Article 144. 

For these reasons their Lordships are of opinion that the decree 
of.the Appellate Court was right and that the ‘appeal should’ be 
dismissed with costs, and they will humbly advise His Majesty 
accordingly, 

Hf, S. L. Polak: Solieitor for the Appellants, 

T., L. Wilson & Co: pelicans for the: Respondents.. . 
K,J.R : ne Appeal pea sake 
+ (3): [1919]: A. C. 230 ; 
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Before Mr, Justice M. N. Mukherji and Mr, Justice S, N, Guha. 
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— 


Arbitration—Suit for royalty and rent under leases—Terms of the leases— 
Disputes and difference to be referred to arbitration—Small portion of the 
relief claimed under one of the leases alleged te be not within the scope of the 
arbitration clanse—Stay of proceedings in Court—Civil Procedure Code (Act 
V of 1908), Sch. Il. Para 18— Question of law, if a ground for refusal te stay 
proceedings—AHrror in law, tf vitiates award. 


The fact that a small portion of the relief claimed is not within the scope of 
Arbitration clause, is not ia itself a sufficient reason for refusing to stay proceed- 
ings, where the main subject of the actlon is within the arbitration clause. 


ides & Barker v, Williams (1) followed, 
Turnock v. Sartoris (2) distinguished. 


‘Arbitrators may be judges of law as well as judges of fact and an error in law 
does not vitiate an award, 


Ghulam Jilani v. Mohommad Hassan (3) followed, 


When parties had deliberately made contracts with an aibitration clause and 
they had chosen to select their own forum thereisa prima facie duty upon the 
Court to respect the agreement. 


Scott v. Avery (4) and other cases referred to. 


If difficult questions of law are likely to arise, such as would inevitably entail 
a special case being prepared and reference to the Court made by the arbitrator, 
the Court may in the exercise of its discretion refuse the stay. 


Bristol Corporation v. John Aird & Co. (5) referred to. 

If a question of law would arise which is clearly outside the purview of the 
arbitration clause and other questions though within it, are so intimately connect- 
ed with the former question that a mere convenient conrso would be to try the 
whole action in Court, a stay may be refused, 

Printing Machinery Co. Lid. v, Linotype and Machinery Limited (6). 

The plaintifs instituted a suit to recover minimum royalty and rent due under 
three leases, dated 1913, 1919 and 1914 in respect $f three pieces of coal lands. 
The defence was that according to the terms of the contract between the parties all 

e 


* Appeal from Original Order No, 315 of 1930, against the oler of Mr. P. C. 
Ray, Subordinate Judge of Burdwan, dated the 16th June, 1930. 


(1) [1894] L. R. Ch, D. 478, (2) (1890) 43 Ch. D. 150. 
(3) (1901) L. R. 29 1. A. 53 (60); I. L. R. 29 Cale. 167 (183). 
(4) (1856) 5 H. L. Cas. 8115 (5) [1913] A. C, 241 (261). ? 


(6) [1913] 1 Ch. 566, . 
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disputes and difficulties should be referred to arbitration. ‘ The defendants prayed 
for an order under paragraph 18 of Sch. Il of the Code of Civil Procedure staying 
the suit and directing the parties to referthe claim to arbitration. It was con- 
tended by the plaintiff that the lease of 1914 did not contain any stipulation as to 
arbitration. But the said lease was not produced before the Court and the terms 
thereof were not known to it and the claim under this lease was Re. 35-13-6 pies 
only out of a total of Rs. 6999-3-8 pies : 


Held, that the plaintiff did not make out any case for refusal to stay 
proceedings. 
Appeal by the Plaintiff, 


Suit to recover minimum royalty and rent due under three 
leases. 


The material facts will appear from the judgment, 


adr, N. N, Sarkar (Advocate-General) and Mr. Radhika Ranjan 
Guha for the Appellant, 


Mr. Rama Prosad Mukhopadhyay for the Respondents. 
The judgment of the Court was as follows :— : 


The plaintiffs instituted the suit to recover minimum royalty and 
rent due under three leases, dated r912, 1919 and 1914 in respect 
of three pieces of coal lands, The defendants, amongst other pleas, 
took the plea that according to the terms of the contract between 
the parties all disputes and differences between them were to be 
referred to arbitration and they prayed for an order under section 18 
of Schedule [I of the Code of Civil Procedure staying the suit and 
directing the parties to refer the claim to arbitration, The Sub- 
ordinate Judge has made that order and the plaintiffs have pre- 
ferred this appeal, 

The first contention urged inthe appeal is that a partof the 
claim is based upon the lease of rgr4 but that lease contains no 
stipulation as to arbitration and consequently the order should not 
have been made, To this the respondents’ answer is that the lease 
of 1914 properly construed does contain a stipulation as to arbitra- 
tion, referring as it does to the earlier lease of 1912 by which it was 
intended that the parties were to be governed, and further that, in 
any gase, the claim arisfhg under that lease is but an insignificant 
one when compared to the total claim in the sujt, and there could 
be no objection to that part of the claim being separated from the 
rest and retained in Court for adjudication, The lease of 1914 has 
not been produced before us and we do not know its terms: it also 
appears that .in the objection which the plaintiffs filed in answer to 
the defendants’ application for stay the Court below was not invited , 
to construe the lease and hold that the claim arising under it could 


Vou, LIIL] HIGH COURT, 


not be referred to arbitration, We are, therefore, not inclined to 
entertain this objection, g F 
On the footing that the lease of rgr4 bears the interpretation 


- that the plaintiffs seek to put onit, a question would arise as to — 


whether the claim may be splitup or not, The learned Advocate- 
General appearing on behalf of the appellants had relied on the 
case of Turnock v, Sartoris (1) in which Cotton L, J. observed thus: 
“Then it was contended that at all events the question arising 
under the lease was the principal matter in dispute and that it.ought 
to be referred leaving the action to proceed only as to matters not 
arising under the lease, I think that sucha course would not be 
tight. Itcould not be right to cut up this litigation into two 
actions, one to be tried before the arbitrator, and the other to be 
tried elsewhere, ” But the special features of the case witb reference 
to which these observations were made have been pointed out in 
later decisions, In wes & Barker v. Williams (2) it was held that 
the fact that a small portion of the relief claimed is not within the 
scope of the arbitration clause is not in itself a sufficient reason for 
refusing to stay proceedings where the main subject of the action 
is within the arbitration clause, In that case Lindley, L. J. said: 
“ The language is, ‘The Court, if satisfied that there is no sufficient 
reason why the matter should not be referred may make an order 
to stay proceedings.’ It is said that inasmuch as you cannot refer 
the whole action there is no power to refer any part of it, It is all 
or none, and the case which was referred to of Turnock v, Sartoris 
(1), it is said, goes to support that view. Now the matters which 
are to be referred under the 4th section (the words of which have 
been quoted above) are'matters which are agreed to be referred 
are mixed up in an action with matters not agreed to be referred 
there is no reason why the 4th section should not be applied to 
those matters which have been agreed to be referred, leaving the 
action to go on as to the other matters, But I quite see that if the 
matters agreed to be referred were not the main matters in dispute, 
but were of a subordinate and trifling nature, andif the matters 
not agreed to be referred were the main mAtters in dispute, it would 
be very inconvenient, to say the least of it, to refer that small part 
‘and let the action go on as tothe large part. That was the case in 
Turnock v, Sartoris (1). In Rowe Brothers & Co, Tid. v. Crossley 
Brothers Limited (3) Hamilton L. J. observed: “ Turnock v, 


(1) (1890) 43 Ch. D. 150. - ` (a) [1894] L. R, Ch. D. 478, 
(3) (1913) 108 L, T. 11. A 
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Sartoris (1), as I know by experience, is a case one constantly 
quotes in the hope of prevénting a case being stayed on the ground 
that there is something in it outside the arbitration clause, and the 
case which is constantly quoted unsuccessfully because of the mere 
addition to any writ of a separate cause of action is not of itself suffi- 
cient to prevent the rest of the action bsing stayed if it is within the 
arbitration clause, You must within Turnock v, Sartoris (x) and the 
case before Swinfen Eady, J. of Bonnin v. Neame (2), have’ a matter 
outside the arbitration clause and yet substantially raising the same 
facts and rights as would fall to be determined within the arbitration 
clause. And then, of course, the fact that some part of the action 
cannot be referred is very good reason for saying, though itisa 
matter for discretion, that the rest of the action which would involva 
the same matter, ought not to be referred. The case of Wade 
Grey v, Morrison (3), was one in which there were two contempora- 
neous agreements, one of which contained and the other did not 
contain a stipulation to refer to arbitration, It was held in that case 
that the two agreements must be treated as together forming one 
agreement and that therefore the clause as to reference which was 
found only in one of the two parts of that agreement was to apply 
to matters arising under either of the documents which, taken 
together, made up the agreement, Ifthe appellants had put the 
lease of 1914 before the Court below or before us and had shown 
that the claim arising under it was not covered by any submission 
clause, it would have been ‘necessary for us to examine the question 
from the points of view, of the decisions quoted above in order to 
see whether the claim should be allowed to be split up, But, as 
already observed, no such thing was done, It may be mentioned 
here that the claim under the lease of 1914 was Rs, 35-13-6 pies 
only out of a total of Rs, 6999-2-8 pies. 

The next contention urged is that as a question of res judicata 
will arise the Court below should have in the exercise of its discre- 
tion refused the application for stay of the suit, On this question 
there is a long course of judicial authority and it has been repeatedly 
held , that when parties had deliberately made contracts with an 
arbitration clause and thus had chosen to select their own forum 
there is a Prima facie duty upon thè Court to respect the agreement: 
Scott v. Avery la} ; Scott v. Mercantile Accident and Guarantee Insur- 
ance Co. (5) ; Trainor v. Phoenix Fire Insurance Co. (6) ; Spurrior v. 

Me ea ree bet 


708. 
L. T. (N. 8.) 270. (4) (1856) 5 H. L. Case 811, 
g} 3 L. T. 811. (6) 8 Times L. R, 37. 
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La Clothe (1) ; Rowe Bros, & Co, Lid. v, Crossley Bros, Lid, (a); Civit 
Locke v. Army Navy and General Assurance Association Lid, (3). 1930, 

It is true that if difficult questions of law are likely to arise, such The Singaran Coal 
as would inevitably entail a special cise being prepared and refer- Syndicate Ltd. 


ence to the Court made by an arbitrator, the Court may in the Balmukund Marwari. 
exercise of its discretion refuse the stay: Bristol Corporation v. John rie 
Aird and Co. (4) ; Clough v. County Live Stock Insurance Association 
Limited (5). So also if a question of law would arise which is 
clearly outside the purview of the arbitration clause and other 
questions, though within it, are so intimately connected with the 
former question that a more convenient course would be to try the 
whole action in Court a stay may be refused: Printing Machinery Co. 
Lid, v, Linotype and Machinery Limited (6), The question has been 
elaborately considered and the authorities bearing onit have been 
fully discussed in the case of Metropolitan Tunnel and Public Works, 
v. London Electric Railway (7) in which the importance of uphold- 
ing the bargain between the parties has been emphasized, Lord 
Hanworth M. R, relying on the following observations of Moulton 
L. J. in Bristol Corporation v, John Aird and Co.(4). “On the 
other hand for many years it has been recognised that there are 
cases in which a well selected domestic tribunal, in which a Judge is 
one with a special acquaintance either with the facts of the case or 
with the subjects to which the litigation relates, may give more com- 
plete or speedier justice than the more elaborate procedure of the 
Courts of law (based as it is on the principle of complete indepen- 
dence of the parties and the case itself), is ever in a condition to 
render,” It should be noted that in the case of Afetropolitan 
Tunnel and Public Works Limited v, London Electric Railway Com- 
pany (7), the sole question which arose .was a question of law. As 
observed by the Judicial Committee in the case of Gausam Jilani v. 
Mohammad Hassan (8), “arbitrators may be judges of law as well as 
judges of fact and anerror in law certainly does not vitiate an 
award,” 
The result is that in our opinion the appellants have failed to 
make out a case for refusal to stay. . 
The appeal is dismissed with costs 5 gold.mohurs, 
DK. R Appeal dismissed, 
(1) [1902] A. C. 406. (2) (1913) 108 L. Trt. 
(3) (1915) 31 T. L. R. 297. (4) [1913] A. C. 241 (261). 
(5) (1916) 85 L. J. (K. B.} 1185. (6) [1912] 1 Ch. 566, 
(7) [1926] L. Rut Ch. C, A. 371. 
(8) (1901) L. R. 29 I. A. 51 (60) 5 I. L. R. ag Calc, 167 (183). 
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Before Mr. Justice S. K. Ghose, 


PROVAKAR MUKHERJEE AND OTHERS 
i oo , 
INDRA NARAYAN GHOSH AND ANOTHER,* 


Mortgage deed— Dus azecution—Aitestation—Admission of execution by the- 
morigagor before atiesting witmesses—Transfer of Propariy Act (1V of 1882, 

| ae amended by Act X of-1927), Secs. 3,58—Amending Act has a retrospecm 
tive effect. 


A mortgage deed was executed on the 18th September, f912, bearing as due 
date 13th April, 1913. The last payment of interest was made on the 14th 
September, 1917. The suit was filed on the 14th April, 1925, Out of the two 
witnesses, one was examined and believed by the Court. This witness said that 
he did not see the mortgagors sign their names on the mortgage bond, but that 
they admitted the execution of the bond before him and the other witness, 
whereupon the two witnesses signed their names as witne sses : 


Held, that having regard to the meaning of ‘attested’ as given by the Trans- 
fer of Property Amendment Act XXVII of 1926, which was given retrospective 
effect by Act X of 1927, and which was left untouched by Act XII of 1927, the 
mortgage deed was validly executed and proved. 


Radha Mohan Dutta v. Nripendra Nath Nundy (1) and Abinash Chandra 
Baidyaxidhi Bhattacharjee v. Dasarath Malo (2) followed. 

Appeal by the Plaintiffs. 

Suit on mortgage. 

The material facts appear from the judgment. 


Dr. Jadu Nath Kanjilal and Mr Subodh Chandra Dutt for the 
Appellants, 


Mr, Kanaidhan Dutt for the Respondents, 
The following judgment was delivered. : 


S. K. Ghose, J :—The plaintiffs sue upon a mortgage bond 
alleged to have been executed on the 18th September rgta, and 
bearing as due date 13th April 1913. The last payment of interest 
was made on the r4th September 1917. The suit was filed on the 
14th April 1925. Atthe frial the defendants admitted execution 
of the bonds but contended that it was not duly attested as a mort- 


*Appeal from Appellate Decree No. 2524 of 1927, against the decree of 
Hon’ble S. K. Sinha, District Judge of Murshidabad, dated the 27th June, 1937, 
affirming that of Babu Joanendra Nath Dnu Munsiff, ist Court, Kandi, dated 
the goth January, 1926. 


(1) Q 27) 47 C. L. J. 118. 
(2) (1928) 48 C. L. J, 381 ; 32 C. W. N. 1228. 
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gage bond, There were two attesting witnesses of whom one, 
Amulya Ratan, P. W. 1, was examined before the Court, He said 
that he did not see the defendants sign their names on the mort- 
gage bond, but that they admitted the execution of the bond 
before him and the other witness Ekkari whereupon they signed 
their names as witnesses, Both the Courts below have taken 
the view that this was not proper attestation and that therefore the 
mortgage bond had not been properly proved under section 68 
of the Evidence Act, In this view both the Courts below have 
agreed in dismissing the suit, The plaintiffs now come in second 
appeal, 

In support of this appeal it is contended that the lower Courts 
have overlooked the amendments by Act XXVII of 1926 and Act 
X of 1927, by which section 3 of the Transfer of Property Act was 
amended, and that the lowet Courts should hava held that 
the mortgage bond had been validly proved, It is pointed 
out that by the aforesaid amending Acts “attested? has been 
so defined that it is a valid attestation if the attesting 
Witness has received from the execulant a personal acknowledg- 
ment of bis signature or mark, By the amending Act X of 1927 
the definition of the word “attested” was given retrospective 
effect, Tbis new amendment was left untouched by the repealing 
Act XII of 1927. It is contended on the authority of the case 
reported in (r) that the aforesaid amendment has no retrospective 
effect, But in that case it does not appear that the amendment of 
1927 was considered, This was pointed out in the subsequent 
case of Radka Mohan Dutta v. Nrifendra Nath Nandy (2) anda 
similar view was taken in Adinash Ch, Batdynidhi Bhattacharjee v, 
Dasarathk Malo (%). It may be that the corresponding amend- 
ment of section 68 of Evidence Act by Act XXXI of 1926 has 
no retrospective effect, but that makes no difference in the present 
case because the attesting witness was examined. 

It is contended by the learned Advocate for the respondent 
that in the lower Appellate Court the case presented was that the 
plaintiffs were entitled to a decree simply because the execution of 
the deed was admitted by the defendants and the learned Judge 
did not come tony express finding as to whether the attesting 
witness Amulya Ratan wag to be believed or not as to the fact of 
attestation. The learned Munsif did believe this witness and the 
judgment of the learned Judge is one of affirmance, He 


(1) (1927) 31 C. W. N. 128 (Notes) (2) (1927) 47 C. L. J. 118. 
(3) (1928) 48 C. L. J. 281 ; 32 Co W. N. 1328. . 
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went on to discuss the question as to legal attestation 
and he held that attestation did not mean mere admission by the | 
witness that the executant signed the document, but that it 
‘meant that the signature should be made in his presence. 
This reasoning must ba on the footing that the evidence of P. W. 
1 was believed. There is therefore no force in the ‘contention 
that there is no finding of fact that there was attestation of the 
sort described by P. W. 1. It is clear that the Courts below over- 
looked the amendment by which the definition of the word 
" attested” was inserted in section 3 of the Transfer of Property Act. 
When that is considered, it must be found that the evidence of the 
attesting witness is sufficient to show that the inortgage bond in 
suit has been properly attested. The plaintiffs are therefore 
entitled to a decree, It is conterided by the learned advocate for 
the respondent that they are at least not entitled to costs, But 
considering the circumstances, I do not see why cost should not 
follow the result, R ‘ ' 

The result is that the appeal is allowed with costs in all Courts, 
The suit will be decreed. To that end the records will be transmit- 
ted to the Court of first instance for the preparation of preliminary 
and final decrees upon the mortgage. 


A.T, M. í Appeal allowed, 


Von, LIIL] HİGH COURT, 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mp, Justice Ce C, Ghose. 


CHANDRA NATH BAGCHI 
a. 
NABADWIP CHANDRA DUTT anp oTHEas,* 


Decree, execution øf—Civi} Procedure Code (Act V of 1908), O. 21, R. 23— 
Notice not served ~Judgmeni-de'tor appeared and objected on another 
ground—Compromise decree, construction of. 


All that order a1 rule 22 of the Code of Civil Procedure requires is that an 
opportunity should be given to the judgment-debtor against whom execution is 
taken out more than a year after the decree to show cause why execution should 
not proceed. 

` Fakhrul Islam v. Rani Bhubaneshwart Kuer (1) followed. 


Where notice under order 21 rule 22 has not issued and the party who is 
entitled to notice does not in substance get notice and is not given or does not 
take an opportunity to object tothe execution of the decree, the sale which 
follows will be without jurisdiction in the sense that, even if the sale is toa 
stranger, the sale will not be binding or valid. 


On the facts of the present case, it was not open to the judgnient-debtors to 
object to the jurisdiction of the Court because they had not gota formal notice 
to do-something, namely, to dispute the execution of the decree when in point of 
fact they were busy disputing abont it in all the Courts for the best part of the 
last two years, 


There was a provision ia a compromise decree, which was sought to be exe- 
cuted in the present case, to the effect that ‘‘ in default of payment of two con- 
secutive instalments by the Receiver and in breach of theterms mentioned in 
clause (D) ”, that was the covenant to insure, ‘f the plaintiff will be abl to exe- 
cute the decree without making it absolute as against any or all these 
defendants ” ; 


Held, that in construing the decree, which was not framed in accurate and 
precise language, the Court should look at the substance of the matter to see what 
construction could reasonably be put upon the clause. 


That the clause should be read as meaning that, in default of payment of two 
consecutive instalments, the plaintiff would be entitled to execute the decree and 
in case of a breach of the covenant to insure, the plaintit would be entitled to 
execute the decree, i > 


Appeal by the Decree-holder. : 
Application for execution of decree, 


The material facts appear from the ju-igment, 


% Appeal from Original Order No. 310 of 1929, against the order of S. K. 
Ghose, Esq., Additional District Judge of 24-Perganas, dated the 23rd April, 
1929.‘ i 

(1) (1948) I. L. R, 7 Pat, 70. 
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Dr. Naresh Chandra Sen Gupta and Mr, Panna Lal Chatterji 
for the Appellant, 


Messrs, Chippendale, Suresh Chunder Talukdar, Jitendra Nath 
Sanyal, Mahendra Kumar Ghose and Bama Prosanna Sen Gupta 
for the Principal Respondent, 

C. A, V, 

The following judgments were delivred : 


Rankin, C. J.:—This was “a mortgage suit instituted in 
1923 and the subject-matter of the mortgage appears to be a 
rice mill and certain properties connected therewith, It is unne- 
cessary to go into details as to the parties defendants in the suit, 
It is enough to say that there were three defendants and that, 
on the and December 1924, there was a compromise decree 
according to which one ‘of the parties was to continue in possession 
as Receiver and certain payments were to be made—one payment 
was to be made immediately and the other payments were to be 
made in stated instalments, There was a provision in the decree 
as to the meaning of which some question now arises to the 
effect that “in default of payment of two consecutive instal- - 
ments by the Receiver and in breach of the terms mentioned 
in clause (D)”, that was the covenant to insure “ihe plain- 
tiff will be able to execute the decree without making it 
absolute as against any or all of these defendants”, Now, 
an application for execution of the decree was filed on the 
14th of January 1927 and, instead of noticing that more 
than a year had elapsed since the date of the decree and instead 
of issuing notice under order XXI, rule 22 Code of Civil Pro- 
cedure, the following order was simply passed: “Issue notice 
under Order XXI, rule 66 Code of Civil Procedure,” It appears 
that this notice about the settlement of the sale proclamation 
was served upon all the three judgment-debtors and, on the 
21st of May 1927, the judgment-debtors objected to the valua- 
tion, A good many hearings over this question of the valuation 
to bednserted in the proflamation ‘of sale took place before the 
learned Judge and finally the learned Judge on,the 24th of May 
decided that, as there was considerable divergence in the valua- 
tion put by either party, the ‘sale proclamation should not issue 
without the valuation being fixed, His order goes on ‘As 
suggested by the decree-holder and agreed to by the judgment- 
debtor, Babu Benoy Krishna Roy—Secretary, Rice Mill Associa- 
tion, "Tollygunge, is appointed to fix the valuation.” Thereafter, 
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this gentleman made his report and there was a great deal of 
discussion about that and, on the 18th June 1927, the learned 
Judge put the valuation at Rs, 52000/- and directed the procla- 
mation of sale to issue. - From that order, there was an appeal 
taken to this High Court upon the question of valuation and 
that appeal was dismissed. The case going back to the learned 
Judge, the judgment-debtors objected, among other things, in 
August 1928, that the sale could not proceed because originally 
in Januaty 1927 no notice under rule 22 of Order XXI Code of 
Civil Procedure had been issued and they relied upon the dicision 
of the Privy Council in the case of Xaghunath Das v. Sundar 
Das Khetri (1) and [upon other decisions in the same sense, 
The learned Judge gave effect to that objection. He said “It 
is further pointed out that the judgment-debtor did appear on notice 
under Order XXI rule 66 and objected to the valuation which 
was thereafter fixed. But this does not do away with the objec- 
tion that there has been no notice under rule 22’, Mr, Chippen- 
dale contends before us in like manner that, as it has been held 
that notice under rule 22 is a condition precedent and without it 
the Court has no jurisdiction, this objection can be taken at any 
time, The firat question on this appeal is whether that contention 
is correct, In my judgment, it is not correct, Itis quite unneces- 
sary to put the abstract logic of the case of Raghunath Das v. 
Sundar Das Khetri (1) to this ridiculous extreme. There was 
a caso somewhat similar to this before the High Court of Patna, 
namely, the case of Fakrul Islam v. Rani Bhubaneshwari Kuer (2), 
In that case, execution had proceeded and an appeal was taken 
to the High Court on the ground of absence of notice under rule 
22 and the High Court set aside the execution proceedings, The 
case went back to the executing Court and, after further proceed- 
ings, a sale was directed. Théreupon, an objection was taken that, 
even s0, no notice yet had been served under Order XXI rule a2 
and still the sale was bad, Dealing with that kind of objection, the 
learned Judge Kul want Sahay J. said: “ All that Order XXI rule aa 
reqnires is that an opportunity should bagiven to the judgment-deb- 
tors against whom execution is taken out more than a year after the 
decree to show cause why execution should not procéed, ” In my 
judgment, that is the substance and the meaning ofthe requirement. 
Ido not in any way seek to throw doubt upon the proposition that 
where such a notice has not issued and the party who is entitled 


(1) (1914) L. L. R. 42 Cae. 725L Re 4rd. Ai a513 20 CLJ 555 
(a) (t928) 1. [e R. 7 Pat. 790. 
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to notice does not in substance get notice and is not given or 
does not take an opportunity to object to the execution of the 
decree, the sale which follows will be without jurisdiction 
in the sense that, even if the sale is to a ‘stranger, the sale will no 
be binding or valid. The parties in the present case have been 
litigating actively with each other upon the question whether this 
execution should proceed and how it should proceed, I have 
pointed out that, at one stage of the case, the matter was by 
agreement referred to a gentleman to reportas to the 
amount of the valuation to be inserted io the proclamation of 
sale, In the appeal which came previously before this 
Court, there was an affirmation that the sale was to take place 
and the proclamation was to issue, It appears to me to be 
merely piling unreason upon technicality to hold upon the 
circumstances of this case that it 1s open to the judgment- 
debtors on these grounds to object to the jurisdiction of the Court 
because they have not got a formal notice to do so something, 
namely, to dispute the execution of the decree when in point of 
fact they were busy disputing about it in all the Courts for the 
best part of the last two years. I decline to push the doctrine 
so far as that and it seems to me that ‘the execution should 
proceed. 


"The next question is as tothe proper constiuction of the con- 
sent decree, The learned Judge has pointed out that the words 
are—“in default of payment of two consecutive instalments by the 
Receiver and in breach of the terms mentioned in clause (D),’’ and 
he says that the word is “and” and not “or, and that, therefore, 
this decree for instalments cannot be executed unless two instal- 
ments are in arrear and also there is a failure to insure, When one 
looks at the clause, it becomes abungantly apparent that it is not 
a clause framed in accurate and precise language by somebody who 
knows the value and meaning of the words used, It cannot 
mean “and in default of breach.” It seems to me that we must 
look at the substance of the matter`to see what construction can 
reasonably be put upon the clause, If it means that in order to 
have a right to execute the decree not only mus» two instalments 
be in arrear but ,also there must be a failure to insure, then so long 
as two instalments are not in arrear there is nothing to compel the 
mortgagor to insure so far as this clause is concerned, In the same 
way, 80 long as he insures, there is nothing to prevent default in 
paying all the instalments one after the other without bringing the 
clause’ into operation, This is a most extraordinary intention, 
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I think this clause should be read as meaning that, in default of Cvik: 

payment of two consecutive instalments, the plaintiff will be entitl- 1930. 

ed to execute the decree and in case ofa breach of the co t aii $ 
nvenant . Chandra Nath 

to insure the plaintiff will be entitled to execute the decree. ~ Bagchi 


_ In'these circumstances, I think that the appeal should be Nabadwip Chandra 
allowed and the case should go back te the Court of ‘the learned Dott: 
District Judge in order that execution may proceed: The costs of Rankin, C. F. 
this appeal must be given to the appellant. The hearing fee is idi 
assessed at two gold mohurs, 


C. C, Ghose, J:—I agree, ; 
A.T. M. Appeal allowed : case remanded. 





PRIVY COUNCIL. 


Present Lord Thankerton, Sir John Wallis and Sir George 
Lowndes, 


i l RAJ KUMAR GOBINDA NARAYAN SINGH AND OTHERS P.C. 


pu 


7, 1931, 
word 


. SHAM LAL SINGH AND OTHERS. January, 13. 


[On AvrEaL FROM THE HIGH Court oF JUDICATURE aT FORT 
WILLIAMS in BENGAL.] 


Permanent Settlement, presumption arising from—Onus of rebuttal—Mineral 
rights—Grant of permanent tenure by semindar—Granies to prove express 
inclusion of subsoil rigsts~ Indian Limitation Act (1X of 1908), Sch. I. 
article 120-~Suli for declaration and injunction—Terminus. a quo— ‘Right to 
sue”, meaning tof—Indlan Evidince Act (Lof 1872), section 13 and g3—- 
judgment wet inter pirtes : ~ Finding of fact in, and reasons for, the judg- 
ment, not relevant evidence—Long possession of surface rights, not necessa- 
rily adverse poesession of the tub-soil. 


The presumption arising from the Permanent Settlement being in favour 
of the zemindar, when any claim is made aginst himin respect of lands 
which were Included in, his zemindari atthe permanent settlement, the burden 
of proving his title lies upon the claimant: Raja Ranjit Singh Y. Kali Dasi 
Debi (1). ry 

The theory that subsoil rights (minerals) passed with any permanent tenure 
created by azemindar ata fixed rental, bas long since been exploded, It is 
now settled law that the prima /acte title in the subsoil plghts being in the zemin- 
dar, ifa claimant holds under, or by virtue of a grant emanating from, the 


(1) 1917) Ta R. 4g L A. 1373250 L. J. 499. s 
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P. C. zemindar, even though the tenure may be permanent, heritable and transferable, 
1931. the claimant must prove affirmatively the express inclusion of the subsoil rights 
and it is not for the zemindar. to prove their reservation: Durga Prasad v. 
Broja Nath (1); Sashi Bhushan Misra’y. Fyoti Prasad Singh Das (2); 
y. Raghunath Raja v. Durgr Prasad (3) ; Surendra v, Bejoy (4) followed. 
Sham Lal Singh, A suit for a declaration that the coal-mining rights in a village belonged to 
aad the plaintiffs and for an injunction, is governed by Art. 120 of the Indian Limita- 
tion Act, 1908, and is well in time if brought within 6 years of the date when 
the plaintiffs’ rights in the particulae village were first invaded, s.e., when the 
defendant first commenced mining operations in that village. The expression 
“ right to sue” in Art. 120 means the right to bring the particular anit with 
reference to which the plea of limitation is raised. 


ow 
Raj Kumar Gobinda 
Narayan Singh 


Long possession and enjoyment of the surface rights does not necessarily 
constitute adverse possession of the sub-soil. 


Although a Judgment in a previous suit not inter partes may be admissible 
under the provisions of sections 13 and 43 of the Indian Evidence Act, 1872, as 
establishing a particular transaction, the reasons upon which the judgment was 
founded are no part of the transaction and cannot be considered, nor can any 
finding of fact there come to, other than the transaction itself, be relevant 
evidence, 

Appeal No. ror of 1928 against the decree of the High Court, 
Calcutta, dated the 15th May, 1925, which affirmed the decree 
of the Subordinate Judge of Burdwan, dated the 13th May 
1931, . 

The suit giving rise to this appeal was brought in 1915 for 
a declaration that the plaintiffs (now appellants) were entitled 
to the sub-soil rights in Mauza Dendua and for an injunction 
restraining the defendants (respondents) from carrying on mining 
operations there and for other relief, 

The said Mauzı is situate in Tarar Achra which is included in 

the appellants’ permanently settled zemindari, known as the Pandra 
Raj. The lands of Taraf Achra have long been held by the second 
respondent and his ancestors in dependence from the Raja of 
of Pandra on a small annual payment. The case for the 
appellants (plaintiffs) was that the respondents held the lands as 
tenure-holders and had no grant of the minerals, The respondents 
on tire other hand asserted that they were absolute proprietors and 
as such pgssessed the sub-soil rights. In the eourse of the trial 
the said annual, payments were admitted, but it was suggested for the 
defence that they were not made by way of rent but as revenue 


(1) (1911) E. L. R. 39 Calc. 696; L. R, 39 L A. 1333 15 C. L. J. 461 
e (2) (1916) 30 L. R. 4g 1. A. 463 L L. R.44 Cale. 585 525 C. L. J. 265. 

(3) (1919) 30C. L. J. 160; L. R. 46 L A, 158. 

(4) (1928) L. R. 55 I, A. 320. 
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due to Government on the villages, payable by arangement through 
the Raja, The Trial Judge made a decree dismissing the suit 
which was affirmed in the High Court, 

The present appeal was preferred by the plaintiffs and the main 
question therein was whether the second respondent had a grant 
of the minerals underlying the the said mouza, and if not whether 
the suit was barred by limitation. 

Dunne, K, C, (with Wallach for the Appellants: Taraf Achra 
isa portion of the appellants’ permanently settled zemindari, and 
has throughout been held by the second respondent and his 
ancestors as a subordinate tenure under the zemindar on pay 
menr of a fixed rent. The onus of rebuttal is upon the respon- 
dents ; Raja Ranjit Singh v, Kali Dasi Debi (1). 

The appellants are entitled to the minerals underlying Achra, 
no.gtant of the same to the respondent’s ancestors having been 
established. prima facie, the minerals do not passin the absence 
of express words to that effect: Raja of Pittapur v. Coliector of 
Godavari (2); Saski Bhushan v, Jyoti Prosan (3); Rofenath v. 
Raja Durga Prosad (4); Hari Narayan v. Sriram (5); 
and Durga Prasad v, Brajo Nath (6), 

The expression “ shikmi taluk” does not necessarily refer to an 
independent talukdar, Its primary meaning is that of a subordi- 
nate tenure: Barsote Case (7), referred’to and distinguished, 

The suit was not barred by time, as the cause of action did 
not arisa till the Collisry Company began working in Dendua about 
1912, For the purpose of determining the ¢erminws a quo under 
Art, 120 of the Limitation Act, mining in Taraf Achra carried on 
elsewhere than in Dendua or by previous trespassers is immaterial, 

De Gruyther, K, C, (with Hyam) for the Respondents: We 
submit that the fact of the payment of an annual malguzari by 
the owners of Taraf Achra to the Zemindars Pargana Pandra is 
not inconsistent with the right of the owners of taraf Achra fo full 
proprietary title therein, 

(Lord Lhankerion observed that Taraf Achra being included 
in the permanent settlement as part of the Pandra estate, the 


0) (1917) L, R. M4 L A. 117, : 

(2) (1929) 50 C. L. J. 303 L. R. 56 I. A, 224, è 

(3) (1916) L, R. 44 L A, 4631. L. R. 44 Cale. 585; 25 C. L. J. 265. 
(4) (1919) 30 C. L. J. 160; L. R. 46 1. A. 158. 

(5) (1910) L. R, 37 L A. 136 ; I L. R. 37 Cale. 723 ; 116 C, L. J. 654- 
(6) (1912) L. R. 33 I. A. 133; I. L. R. 39 Calc. 696 ; 15 C. L, J, 461. 
(7) (1929) 51 C, L. J. Soa. . 
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onus was on the defendants to establish that Achra was an jinde- 
pendent taluk] . 

The permanent settlement does not ger se operate to create 
any tight: Juggutmohines v. Sookhemony (1) and Kamakhaya vy. 
Bhuoareshwar (2), per Das J., referred to, 

The suitis barred by limitation by the defendants’ adverse 
possession of Taraf Achra, Further, we submit, that asthe defen- 
dants openly and to the knowledge of the plaintiffs excercised their 
full proprietary right in Taraf Achra for more than 6 years before 
the institution of the suit, it was barred by the residuary 
Article 120. 

- [Sir John Wallis doubted whether occupation of the surface 
land was also tantamount to possession of the sub-soil rights] 

[Sir Geo, Lowndes: Assuming the defendants were tenure- 
holders, how could they prescribe against their landlord ? Refers to 
section 116 of the Evidence Act.| 

[Sir John Wallis; Constructive posse ssion of a wrong-doer cannot 
be extended. By working coal in one part of a large:estate you do 
not necesgarily acquire coal-mining rights in the whole estate.] 

Dunne K. C, replied, but was not called upon to address 
their Lordships upon the question of limitation, 

“Shikmi” means subordinate and refers to a dependent talukdar, 
within the meaning of clause 7 of Regulation VIII of 1793: 
Refers to Chundercannt Yv, Mussumut Odea (3), and Grish v. 
Boydnath (4). 

The following authorities were also cited at the Bar; 

Rajkumar Thakur Girdhari Singh v. Magh LalPandy (5); 
Bageswart Charan Singh v, Kumar Kamakhaya Narayan 
Singh (6): Charu Chandra Ghose v, ` Kumur Kamakhya 
Singh (7) ; The Collector of- Trishinopaly v. Lakkamani (8); Aaka- 
raja Juggernath Sukee v. Mussumat Ahlad (9); Upendra Krishna 
Mandal v, Ismail Khan Mahomed (10); Nilatan Mandal y, Ismail 
Khan Mahomed (11); Sarada v, Akhil Bandhu (12); Upendra v, 
Jogesh (13); Huru Narain w. Wooma Chardn (14); Huru v. 


(1) (871) 17 W. R. 41 (44)$ 10 B. L. R. 19; 14 M. L A, 289. 

{2) (1928) I. L. R. 7 Pat. 594. (3) (1866) Ind. Jur. (N.S.)6. 
(4) (1917) 26 C. L. J. 584; L, R. 44 1. A. 246. (5) (1864) W. R. (Gap. ) 262. 
(6) (1930) 35 C.W. N. 233 (7) (1940) 35 C. W. N. 201. 

(8) (1874) a1 W. R. 358 (P. C,). (9) (1873) 19 W. R 140. 

(10) (1904) 31 1. A. 144, I. L. R. 34 Cale, 41. 

(11) (1904) I. L. R, 32 Calc, 51.3 L. R. 31 L A. 14g. 

(1a) (1917) 21 C. W, N. 903. 

(13)*(1917) aa C. W, N, 275. (14) (1873) 19 W. R. 169, 


Vot, LIL privy cotincii. 


t 


Hur (1); Mohima v. Wise (2); Nimo v. Parbati (3); Tarini v 
Iswar (4);, Sahib Perhlad Sein v. Doorgaprosad (5); Forbes v, 
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Meer Mahomad Hossein (6); Harihar v, Nabakrishna (7); Joy- Raj ree he Gobinda 


kishen v. Collector of East Burdwan (8). 
` Their Lordships’ judgment was delivered by 

Sir George Lowndes :—The appellants, the plaintiffs in the 
suit out of which this appeal arises, represent in two moieties 
an important permanently settled semindarvi known as the Pandara 
Raj. It seems to have been originally part of the Jungle Mehal, 
but is now included inthe District of Manbhum, The appearing 
respondents are the Thakur of Acbra and two other persons 
representing part-purchasers of the Achra estate. The Thakurs 
‘are a junior branch ofthe Pandara family, and are in possession 
ofthe remnants of 32 villages known as Taraf Achra, The ques- 
tion for determination in the appeal is as to the coal-mining rights 
in one of these villages named Dendua. In 1912 the guardian of 
the Thakur, who was then a minor, and his co-owner leased 
Dendua for mining purposes to the Dendua Coal Company, 
who, inthe same year transferred their rights to the New Man- 
bhum Coal Company. In 1915 the appellants sued the latter 
company andthe present respondents in the Court of the Subor- 
dinate Judge of Burdwan, praying for a declaration that the 
subsoil rights of Dendua belonged to them (the appellants), and 
for an injunction and mesne profits, Subsequently they came to 
a settlement with the company, and the suit was fought out only 
between the present opposing parties, each of whom claimed to 
be entitled to the coal, The Subordinate Judge decided in favour 
of the respondents, and his decision was confirmed on appeal 
to the High Court, but the grounds of decision differed substan- 
tially in the case ofeach ofthe three Judges before whom the 
suit and appeal were heard. Under the settlement with the New 
Manbhum Company the claim for mesne profits seems to have 
dropped out, and the questions for decision by the Board are 
only as to the title to the coal and a plea of limitation. 

The record in the case isa heavy gne, and the facts are 
complicated. There has been litigation in the family from “very 
early times, and th@ir status has been the subject of donflicting 

(1) (1876) 23 W. R. 134. (2) (1876) a5 W,°R, 277. 

(3) (1914) 20 C. L. J. 103. (4) (1912) 21 C. L. J. 603. 

(5) (1869) 12 Moo, I. A. 286. 

(6) (1873) 12 B. L. R. 210 20 W. R. 44. 

(7) (1871) 8 B. L. R. 5665 14 Mood. I. A. 152, 

(8) (1864) 10 Mood. I. A. 16, s 
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decisions in the Indian Courts. Two central facts, however, stand . 


out from the confusion of details, It is admitted» in the first 
place that the Achra villages’ were at one time an integral part 
of the Pandara estate, and that tbey are held by the Achra branch 
subject to an annual payment of Rs, 21-;-0, In the second place 
it is beyond dispute that at the permanent séttlement the villages 
were included in Pandara, 

Under these circumstances their: Lordships have no doubt 


that the burden of proving their title lies upon the respondents, - 


The presumption arising from the permanent settlement has been 
considered by the Board in several cases, but it is sufficient to 
cite a well-known passage from the judgment of Lord Parker in 
Ranjitsingk v. Kalidasi Debi, (1), at p. 122.:— 

. “Passing to the settlement of 1793, it. appears.to their Lord- 
ships to be beyond controversy that whataver doubts be entertain- 
ed as to whether before the British occupation the semindars had 
any proprietary interest in the lands comprised within their respec- 
tive districts, the settlement itself recognizes and proceeds on 
the footing that they are the. actual proprietors of the land for 
which they undertake to pay the Government revenue, The 
settlement is expressly made with the ‘samindars independent 
talukdars and other actual proprietors of the soil? see Regula- 
tion I,s, 3, and Regulation VIII, s. 4, It is clear that since 
the settlement the zamindars have had at least a prima facie title 
to all lands for which they pay revenue, such lands being commonly 
referred to as malgusari lands,” 


It follows from this pronouncement that in the case of any 
claim against the zemindar to lands which were included in his 
semindari at the permanent settlement the burden of proof is 
upon the claimant ; but though the long possession of the Achra 
villages by the Thakurs might well be good evidence of their 
title to surface rights, the question as to subsoil rights stands 
upon a different footing. These, at all events where not claimed 
by the Crown, will be- assumed to be in the semindar, Raja 
Shri Durga Prasad v. Braja Naih Bose, (2) and a long series 
of recent decisions by the Board has established that if a claimant 
to subsoil tights holds under the semindar, or by a grant’ emapa- 
ting from him, *even though his powers may be permanent, heri- 
table and transferable, he must still prove the express-inclusion 
of the subsoil rights, This is laid down in a passage from the 

(1) (1917) L. R. 44 I. A. 117 (122}; I, L. . 44 Cale, 841-3 25 C. L. J. 499. 

(29 (1912) L. R. 39 L A. 133; L L, R. 39 Cale. 696 : 15 C. L, Je 461., 
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judgment of Lord Buckmaster in Saski Buskan Misra v, Jyoti 
Prashad Singh, (1) which has been so often quoted in 
subsequent judgments of the Board that it is unnecessary to 
repeat it here, In -Raghunath Roy v, Raja of [heria, (e), 
this principle was applied to a rent-free drakmotlar grant 
from a semindzr, and finally, in Bijoy Singh Dudhoria v. Surendra 


Narayan Singh, (3),jit was held to be applicable to a patni grant, 


‘If, therefore, in the pressnt case nothing more his been esta- 
blished about the tenure of Achra than that it was originally 
part of Pandara, and has been held by a branch of the Pandara 
family from before the permanent settlement, subject to an annual 
payment to the semindars, their Lordships must conclude that 
the burden which is upon the respondents has not bsen discharged, 
The payment may, in its inception, have been a contribution 
towards the revenue assessed by the paramount power upon 
the parent estate, but it may equally as well have been a rent- 
charge reserved to the grantor, 

The actual origin of Achra as the estate of the younger 


-branch is lost’ in obscurity, It seems to be common ground 


between the parties that the Pandara Raj was founded by Raja 
Saheb Singh about the middle of the seventeenth century, and 
that on or after his death, when his eldest son, Raja Mohan Singh, 
succeeded to the Raj, the 32 villages forming Taraf Achra went 
to the ‘third son, Thakur Sib Singh, from whom the Thakur 
respondent is directly descended. The appellants assert that 
the estate was impartible, and that this was merely a Zorposhk or 
maintenance grant. The respondents’ case, on the other hand, 
is that it was partible, and that Thakur Sib Singh took Achra 
as his share on partition. .If this were established their Lordships 
whould have no. difficulty in holding that the sub-soil rights 
passed under the partition,.and consequently, that the appellants’ 
suit must fail, 

On the question of title the conclusions come to by the 
Subordinate Judge, in a long and elaborate judgment, were that 
Taraf Achra was not a Āorposh tenures but “was acquired by 
Thakur Sib Singh as his absolute proprietary property, including 
surface and subsoif under a partition or allotment by wa} of family 
settlement,” and this, he thought, was confirmeď by the conduct 
of the parties in recent years, In the High Court both Judges 


(1) (1916) L. R. 44 I. A. 46 (53) 3 L L. R. 44 Cale. 585 ; 25 C. L. J, 245. 
(2) (1919) L. R, 46 1, A. 158; 30 C. L. J, 160. 
(3) (1928) L, R, 55 I. A. 320; 480, L. Je 7 


339 


-P.C 


1931. 
Norn 


Raj Kumar Gobinda 
Narayan Singh. 


V. 
Sham Lal Singh. 
Sir George Lowndes. 


eere 


a 


310 


P.C. 


ee 


1931. 


Neat 
Raj Kumar Gobinda 
¿Narayan Singh 


v. 
Sham La! Singh. 


* Sir George Lowndes. 


THE CALCUTTA LAW JOURNAL, [Vor LIII 


agreed that the appellants’ case as to the korfosh grant was not 
established, Walmsley, J., however, though holding that the 
Achra Thakursi were] “dependent /sadwkdars” subordinate to the 
Pandara semindaras, thought that the “proprietary rights” of the 
latter! asi'semindars did not include the right to the minerals, 
and that for this reason the suit should be dismissed—a conclusion 
which is manifestly inconsistent with the decision in Raja Skri 
Durga Prasa@s case (1) above referred to, and which has not been 
supported before their Lordships, Mukerji, J., on the other 
hand, thought that the only question was whether the mineral 
rights were in the appellants or the Thakurs, He seems to 
disregard the case of partition, and says that “the position,” con- 


‘tended for by the defendants, is that “Achra was given to Shib 


Singh either as a gift or a reward for services, or in lieu of future 
services, or to keep him in obedience.” “Nothing,” he says, 
“that has been proved in this case is inconsistent with this 
position,” ard again, “It has to be seen whether [the mineral 
tights] were reserved by Raja Mohan Singh when he parted with 
Achra, or whether the plaintiffs’ predecessors subsequently 
acquired such rights in some way or other. Unless one of these 
points is answered in favour of the plaintifs they cannot succeed 
in this suit.” f 

With regard to the annual payment he says s— . 

“There is absolutely nothing upon which we can say on what 
basis this amount was paid...... It may have been fixed as indica- 
tive of that degree of subordination which a Feudatory Chief 
owes to his suzerain, or......may have been imposed by consent 
as a contribution towards the revenue which Pandara itself had to 
pay. The payment of this amount no doubt implies subordina- 
tion, but it does not necessarily indicate the relation as between 
a leasor and lessee or a landlord and a tenant, and it may as 
well imply a subordination indicative of a political relation 
which had its origin under circumstances the nature of which 
cannot now be probed into with certainty and which has continued 
dowa to the present day.” 

With zeference to the first of these quotatjons from the judg- 
ment of the learned Judge, which seems to contain the pith of 
his reasoning, their Lordships need only say that no case of 
gift or of a service grant has been made before them, the case 
for the respondents being argued solely on the basis of a parti- 
tioń or (asthe Subordinate Judge puts it alternatively) an “‘allot- 


(1) (1912) L. R. 39 1. A. 133; L L. R. 39 Cale, 6965 15C. L, J. 461. 
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ment by way of family settlement.” They would add, however, 
that even upon Mukerji, J.’s view of the respondents’ case, it 
would still seem to be incumbent upon them to prove affirma- 
tively the inclusion of the subsoil rights, whereas the learned 
Judge appears to consider that it was for the semindars to prove 
their reservation. Much the same fallacy, their Lordships think, 
underlies his argument on the annual payment. If there is no 
evidence as to the basis upon which it was fixed it is at least 
consistent with such a subordination as has been implied, in 


the decisions above cited, from a faini or a permanent drahkmostar. 


grant, 

The only way in which the respondents attempt to establish 
the partition is by reference to the proceedings ina suit institu- 
ted in 1793 to which the then Raja Protab Narain and the sons 
of his father’s younger brother, Kuljan Singb, were parties, In 
this suit the Raja’s nephews claimed a partition of the estate. 
Their claim was successful, and Pandara was divided, a moiety 
of the semindari eventually going to each of the two branches 
now represented by the two sets of appellants before the Board. 
The Achra branch was not concerned in this litigation, but it is 
said that, as evidence of the Pandara estate being partible, the 
instance of Achra was vouched, and that tbe Court in that 
suit came to the conclusion that the Achra villages had come to the 
Thakure’ branch by partition, as is now alleged. It also appears 
that one Chand Mohan Singh, a grandson of Thakur Sib Singh, 
was called as a witness in these proceedings to prove the partition. 
His deposition, in a mutilated state, has been brought on the 
record in the present cass, and it is contended for the respondents 
that this judgment and deposition establish the partition as now in 
issue, 

Their Lordships are unable to accept this contention. They 
think that the judgment in question is only admissible under the 
provisions of ss, 13 and 43 of the Evidence Act as establishing a 
particular transaction in which the partibility of the Pandara estate 
was asserted and recognized, viz,, the partition resulting from the 
1793 suit, The reasons upon which the judgment | is founded 
are no part of the transaction and cannot be regarded, nor can 
any fihding of fact there come io, other than*the transaction 
itself, be relevant in the present case, The judgment, 
therefore, is no evidence that Thakur Sib Singh got the Achra 
villages by partition; it is at most evidence that he might have done 
so, and this is plainly not sufficient, š 


341 
P.G 
1931» 


ww 
Raj Kumar Gobinda 
Narayan Singh 


Sham Lal Singh. 
Sir George Lowndes. 


— 


:342 THE CALCUTTA LAW JOURNAL, (V OL. LIII, 


P.C, . With regard to the deposition of Chand Mohan Singh, their 
71931. Lordships think that it is clearly inadmissible under ss. 32 and 


Raj'Kumar Gobin da 330f the Evidence Act, Even if it were technically admissible 
Narayan Singh the fragmentary condition of the record prodđuced'would deprive .it 
Sham Lal Singh. of all possible weight. 

Sir George Loman: There is, therefore, in their Lordships’ view, no affirmative 
=< evidence of the pariition at all, and it is at least noteworthy in this 
connection that in litigation in the Achra branch in 1816 between 
Chand Mohan Singh’s widow and his brother, Surjoo ‘Narain, it was 
calleged—apparently by both sides—that by the custom of the 
family, Achra was impartible. It is also perhaps of interest to find 
that in the present case there is no allegation of a partition in the 
written statements of defence filed by the respondents. They deny 
the allegation of a Aorfosk grant, but as to ‘the foundation of their 
title they say no more than that “Taraf Achra, . . . was owned 
-and possessed in indefeasible and absolute proprietary right-by the 
predecessors of [the Thakur defendant] by right of inheritance all 
along,” and in a later paragraph that “an ancestor of [the Thakur 
- defendant), who settled at Achra before the advent of the British 

Raj, acquired Taraf Achra in his own right.” 


There are two documents on the record referring to Achra in 
pre-British times. They are datedin 1729 and 1759, respectively, 
and both emanate from the Mahomedan Raj of Birbhoom, to which 
Pandara was then subordinate. They show the Pandara Raja as in 
possession of Achra with other villages at a fixed annual rental of 
“Rs. 300, but if not negativing the idea of an antecedent partition by 
which Achra had ceased to be part of the Pandara estate, they 
Clearly afford no support to it, Í 


Apart from these documents and the references to Achra in the 
1793 litigation, with which their Lordships have already dealt, there 
is nothing to suggest the Thakurs’ full proprietary right in the soil 
till comparatively recent times, Itis true that they have remained 
in undisturbed possession of their villages, but this is in no way 
conclusive as to sub-soil rights, which have only become of practi- 
.cal importance since the discovery of the coal, 


- It seems clear that untif the decision of the Board in Sashi 

Bushan Misra’s case, (1) which is referred to in an earlier part of 

this judgment there was ground for believing that the subsoil Tights 

passed with any permanent tenure created by a semindar ata fixed 

° rental ; see, for. instance, the judgment of Pargiter, J. in 


(1) (1916) L R. 44 1, 4. 4651. L, R. 44 Cale. 585 ; a5 C. L, J. 265. 
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Sriram Chakravarti v. Hari Narain. Singh Deo (1) and ES 
the parties might well have been under this impression till the 1931. 


present suit was launched. This would account for a- good deal of Raj Kumar Gobinds - 
the “conduct” of the parties in recent times which is relied Narayan Singli: 
upon by the respondents as showing that they were recognized as Sham Lal Singh. 
full owners, There is no doubt a considerable volume of docu- si, George Lowndes: 
ments of varying importance on the record showing that the ms 
Thakurs have regarded themselves, and have been regarded by 

others, including Government officials, as full proprietors of their 

villages. There are also cases in which the Pandara semindars 

are said themselves to have treated the Achra Thakurs as indepen- 

dent proprietors, The Subordinate Judge has classified the evi- 

dence on this head with great elaboration, and he considers that it 

supports the .conclusion to which he came upon the question of 

partition,. In the High Court it seems to have been treated as of 

less importance. Walmsley, J., does not refer to it. Mukerji, J., deals ` 

with it at some length, but holds it to be inconclusive, He says :— 


“ Many ofthese documents mentioned in the aforesaid items 
are of little or no evidentiary value as against the plaintiffs in the 
present suit either because the assertions made or contained there- 
in were not such as would put the plaintiffs or their predecessors to 
the necessity of taking steps to refute or disprove them, or the 
statements so made were in the nature of admissions made bya 
party in his own interest or were mere descriptions of a general 
nature of the interest of the holders without having any special or 
distinctive significance, or the interest at stake was so insignificant 
that it was hardly worth while on the part of the Pandra semindar 
to protest. There are, however, amongst these documents some 
to which special importance must attach in view of the fact that 
they contain either admissions on the part of the semindars of 
Pandra as to the character of the rights of the holders of Achra or 
may be taken as evidence of their conduct in relation thereto.” 

The learned Judge then summarises the documents which come- 
under this category, and continues :— 

- “Not much weight, in my opinion, skould be placed upon the 
descriptions that have been from time to time given of the rights of 
the holders of Taraf Acbra by the predecessors of tife plaintiffs, 
They were sometimes given merely as generally descriptive of the 
right which the holder or owner of the landed properties exercises 
in his property, and sometimes given with an ulterior object and 
the description was coloured by the view it was sought to propound e 


(1) (1905) I. L. R. 33 Cale. 54 3 3 C, L. J. 59. ., 
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P.C. as to the nature of the interest, In my judgment an investigation 


1931. into the conduct of the parties more than their statements in releas 

wove oo: . r : * 
Raj Kumar Gobinda tion to the property is more important. No definite conclusion, 
Narayan Singh therefore, in my opinion can be drawn from the use of the expres- 
Sham Lal'Singh, sions, semindari, Shikmi Zemiudari, Sadar Jama and the like in the 

Sir Gearge Lown des, COCUMEntS to which I have referred.” i 
—— Their Lordships are not prepared to dissent from this conclu- 
sion, If the “conduct” relied upon were eyen approximately 
contemporaneous with the seyerance-of Achra from the parent 
estate, and so belonged to a psriod when it might be assumed 
that both parties were well acquainted with their rights, it might be 
of some evidentiary value ; but coming, as it does, after a lapse of 
at least a century and a half, when no one has any very certain idea 
of what the real rights are, or how they originated, their Lordships 
think that it would be most unsafe to hold, merely upon the 
strength of such uncertain material as this, that the respondents 
had proved affirmately their title to the subsoil rights, 
On the whole, therefore, their Lordships have come to the con- 
clusion that the respondents have not established their title to the 
Dendua coal, and that, unless the suit is out of time, the appellants 
are entitled to the declaration and injunction which they seek, 
It follows from this finding that it is unnecessary for their Lord- 
ships to consider the contention of the appellants that Pandara was 
an impartible Raj, and that the Achra villages were held only as a 
korposh* grant which would not carry the minerals—a contention 
which must involve considerable difficulties having regard to the 
decision in the 1793 suit and the position of the second set of the 
appellants, f 

It only remains to consider the question of limitation on 
which all the three Judges in India have held against the appel- 
lants, though they have arrived at this end by somewhat divergent 
routes. The Sub-Judge was satisfied that mining in Dendua 
only commenced in 1912, and that as the suit was instituted in 
1915 there could not be any question of adverse possession by 
` working the coal, He held, however, that the Thakurs had so 
long asferted a proprietary title to the Achra estate that they 
must be taktn to have been in adverse possessioh for more than 
x2 years under Art. 144 of the Limitation Act, and so tg have 
acquired the full proprietorship under section 28 of the Act. In 
the High Court both the learned Judges were agreed that the 


#On the question of Ahergosh grants, see 35 C. W.N. 233, P.c353C. L. J. 
tI~K. $ Re 
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suit, being one for a declaration and injunction, would be governed 
by Art, 120, Walmsley, J., held that mining operations in Dendua 
were proved to have been commenced more than six years before 
suit ; Mukerji, J., was not prepared to agree in this, but thought 
that the appellants’ right of action accrued when coal was first 
worked in any of the Achra villages, which was admittedly more 
than six years before suit, 

Their Lordships find themselves unable to accept any of these 
conclusions, Assuming that Art, 120 applies, they think that the 
expression “right to sue”* in that article means the right to bring 
the particular suit with reference to which the plea of limitation is 
raised, and the present suit being in respect of Dendua only the 
starting point for limitation must be the date when the appellants’ 
rights in Dendua were first invaded. Their Lordships think that 
there is no reliable evidence of mining in Dendua prior to 1912, 
indeed, the respondents’ counsel has made no attempt to support 
the finding of Walmsley, J., on this point. The appellants may 
have lost their rights in other villages ; these may or may not have 
been worth fighting for when they w:2re infringed, and it may well 
be borne in mind in this connection that the present suit has 
taken—as their Lordships regret to find—more than 15 years before 
a final decision can be reached ; but this cannot affect their rights 
in Dendua which remained intact until 1912. 

Nor can their Lordships agree that the long possession and 
enjoyment by the Thakurs of the surface rights in the Achra villages 
is evidence of adverse possession of the sub-soil, In their Lord- 
ships’ opinion, therefore, the plea of limitation fails, 

Their Lordships will humbly advise His Majesty that this appeal 
should be allowed ; that the decree of the High Court (except in 
so far as it gives effect to the compromise between the appellants 
and the New Manbhum Coal Company), and the decree of the 
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Subordinate Judge, should be set aside, and that a decree should ` 


be made in favour of the appellants other than the said company 
for a declaration and injunction as prayed inthe plaint. The res- 
pondents other than the said company must pay the. costs of the 
appellants throughout, ‘ 

T, L, Witson®& Co, : Solicitors for the Appellant, * 

Barrow, Rodgers & Nevill; Solicitors for the Respondents, 


K, J. R, Appeal allowed, 


*With regard to the expression. “right to sue,” in article 120, see also the re- 
sent decisions of the Board in 34 C. W. N, 1169 and 33 C. W. N. 1452-5. J. Re 
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Before Mr. Justice Lort-Williams and Mr. Justice S. K, Ghose, 


ABDUL AZIZ SHAH AND ANOTHER 
D, 
KING-EMPEROR* 


Criminal Procedure Code (Act V of 1898) section 305—Vismissal of complaint 
— Restoration of, without notice to accused, by District Magistrate—Jf permisst- 
ble—~Ssubordinate Magistrate receiving case on restoration fer disposal from the 
District Magistrate—Duties ¢f—Criminal Procedure Code, section 4 (&)—Com~ 
plaint, meaning 0f—Addition of charge under secticn 467 or 498 Indian Penal 
Code( Act ZLV of 1860)— Whether allowable at the Court of Sessions— Section 
226 Criminal Procedure Code,. if authorises such addition—Section 258 
Criminal Procedure C ode, Sub-section (3), implications of. 


Where a Sub-Divisional Magistrate dismisses under section 203 Criminal 
Procedure Code a petition of complaint for offences under sections "497 and 
493 Indian Penal Code, the District Magistrate has no right to restore the said 
petition without first giving an opportunity to the accused to show cause. 


When any case is sent back on restoration by the District Magistrate to the 
file of the subordinate tiial Magistrate for disposal under sections 497 or 498 
Indian Penal Code, it is his duty to carry out the directions of the superlor Court 
and enquire if any of those offences has been coramitted and he cannot order 
commitment under section 366 Indian Penal Code alone and leave it to the Court 
of Sessions to frame a charge under section 497 or 498 Indian Penal Code, if 
necessary. ` 


A charge under section 497 or 498 Indian Penal Code cannot be added at the 
Court of Sessions, when the accused has been committed there only under section 
366 Indian Penal Code inasmuch as section 199 Criminal Procedure Code 


-provides that no Court shall take cognizance of an offence under section 497 or 


498 Indian Penal Code except upon a complaint made by the husband and sece 
tion 4 (h) Criminal Procedure Code contempletes that to constitute a complaint the 


- allegation should be made before a Magistrate, 


Section 226 Criminal Procedure Code does not go to the length of “conferring 
powers upon the Sessions Court to add a charge upon section 497 or 493 . Indian 
Penal Code. Further section 938 sub-section (3) Criminal Procedure Code lends 
support œ the above view. ° i ‘ 

Criminat Revision under section 435 Criminal ® Procedure Code 
against an order directing joinder of charges under sections 497 and 
498 Indian Penal Code against the petitioners and two other 
men, i 


_ *Criminal Revision No. 1203 of 1930, against the order Babu Nanigopal- 
Mukhefjec, Assistant Sessions Judge of Malda, dated the 4th November, 1930. 


le 


Von, LIT, | : HIGH COURT, 


The material facts appear from the judgment, 


Messrs. D. N. Bhattacharya and Jatindra Mohan Chaudhury 
for the Petitioners, 


Mr. Khundgar for the Crown, 
The judgment of the Court was as follows + 


In this case a Rule was issued calling upon the District Magis- 
trate to show cause why an order of the learned Assistant 
Sessions Judge adding a charge should not be set aside, on the 
following ground, “that the learned Sub-Divisional officer having 
dismissed the complaint under sections 497 and 498 of the 
Indian Penal Code and the learned District Magistrate having 
in effect ordered a further enquiry into the complaint and no 
further enquiry having in fact been held the joinder of a charge 
under sections 497 and 498 inthe Court of Sessions is not warran- 
ted by law.” fi i a 

The facts of this case are peculiar. On the zoth June r928 
-a complaint was lodged by one Mathur Rajbanshi against the peti- 
tioner Abdul Karim Shah and a person named Mahamed Hossein 
saying that his wife Kahabavi Baishnabani had been enticed 
away. A case under section 498 was started, but was compoun- 
ded, and the accused were acquitted. While that case was pen- 
ding the Sub-Inspector ‘of police submitted a report suggesting 
the institution of proceedings under section 107 of the Code 
of Criminal Procedure, alleging that there was a likelihood of a 
breach of the peace over the custody of this woman, But.the 
husband stated that there was no likelihood of a breach of the 
peace because he had settled the previous case by compromise, 
In spite of this statement the learned Sub-Divisional Officer 
refused’ to; drop the proceedings saying that he wanted: to see 
the woman and to be satisfied that a proper settlement had been 
arrived at. Upon that the husband stated that he could not 
produce bis wife as she was unwell, and that. he had no further 
enmity with the other party and that he was a poor cultivator 
-and did not want to be harassed. Thereupon ths Sub-Rivision- 
al Officer madg an order saying that he had reasgn to suspect 
that the wife was being coerced and that an offence under section 
365 had been committed, and „he issued a warrant for the 
production of the woman. On the sth of November. 1928 
the husband filed a complaint against the present two petitioners 
and Mahamed Hossein alleging that his wife had been abduc- 
ted by them on.the 31st. of August 1928, namely, on-the date 
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next after the date of compromise already referred to, On the 
23rd November the woman was produced, and she stated that she 
had been secreted by. her husband, also that she had been abducted 
by the accused some three months before. Onthe 7th December 
the cfficer-in charga recorded ‘‘ The complainant is not taking any 
interest in the case.” On the 28th January, 1929 the woman was 
produced and the order recorded is that she refused to go back to 
her husband. Then on the 31st January the order recorded is “The 
woman is now in hajat having failed to produce proper bail of the 


. husband” and that a new case had been started by the police ona 


fresh incident relating tothe abduction, While allthis was going 
on, onthe rst December 1938 the husband stated that his wife 
had been released from hajat on a bail of Rs, 200 in the pending 
abduction case, and that in the early hours of the morning he 
suddenly found 8 or g persons taking his wife away, among whom 
were Abdul Karim and Mahamed Hossein, In connectjon with this 
latter case the petitioners and two others namely, Mahamed Hossein 
and one Nazaruddin Sarkar were arrested, On the rath of Feb- 
Tuary, 1929 a charge sheet was submitted by the Sub-inspector and 
the case under section 107 was dropped, When they moved the 
learned sessions Judge for bail the learned Judge released them 
on bail with these remarks “A third case of abduction which 
purports to say that the woman was taken away against her will 
must be treated with great suspicion.” Onthe 3rd February, 1929 
the Sub-Divisional Officer transferred both the cases (consolidated) 
to the Deputy Magistrate for disposal, Then on the 27th of May 
1929 the surety of the woman stated that the woman had disappear- 
ed. The Magistrate recorded an order saying that the husband 
refused to give any assistance in finding her, and that from his atti- 
tude it seemed that he did not take any interest in the case,and that 
the evidence indicated that the woman was of a bad character and 
was siding with the man who forthe time being had got possession 
of her, After all this an application was made to withdraw the 
complaint and this was allowed. While this police case under sec- 
tion 366 was pending the *husband instituted ‘a complaint under 
sections 497,and 498 in respect of the occurrence of the rst 
December 1928 and the learned Sub-Divisional Officer having 
examined the complainant stated “It is very much belated, The 
occurrence alleged took place a year before” and dismissed the com- 
plaint under section 203 of the Code of Criminal Procedure, 
Thereupon the husband moved the learned District Magistrate 
and he*without giving any notice to the petitioners to show cause, 
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set aside the order of dismiss11 of the Sub-Divisional Officer with 
the remark that the facts of the case were known to him, and he 
admitted the pstition and forwarded it tothe trying Magistrate for 
disposal, He heard both sides regarding the legality of including 
a charge under section 498 and stated that in his opinion” “there 
was no law under which the trying Court could entertain petitions 
filed before another Magistrate in regard to acase or enquiry 
pending before it, and that, moreover, the so-called complaints 
made befora him after the close of the evidence were not really 
complaints as understood under the law but were simply petitions,” 
and he decided to commit the accused to the sessions on a charge 
under section 366 of the Indian Penal Code and refused to com- 
mit them under seciions 497 and 498 saying that ifthe learned 
Sessions Judge thought fit he could add the charge himself. 
Both these orders seem to have been irregular, The District 
Magistrate had no right to make the order he did without giving 
the petitioners an opportunity to show cause, The trying Magis- 
trate seems to have refused to carry out the order of a superior 
Court. Oa the 7th July 1930 the petitioners and two others were 
committed to the sessions under section 366 before the learned 
Assistant Sessions Judge of Malda, The public prosecutor then 
asked to be allowed to join or add charges under sections 497 and 
498. The learned Judge, in spite of the petitioners’ objection, 
said that he would allow the said charges to; be added. 
But at the petitioners’ request he gave them time to move this 
Court. 


The facts which I have detailed indicate that there are many 
things in this case which are not at all satisfactory, The case 
under section 366 has to be tried, and possibly a future case under 
sections 497 and 498. For these reasons it is undesirable that we 
should say any more about the evidence which may be produced by 
the husband in either or both of these cases, It is desirable in 
view of the circumstances to which we have alluded that the matter 
should be completely thrashed out, It appears to us that the 
learned advocate for the petitioners is rightin the contention which 
he has raised, Secjion r99 of the Code of Criminal Procedure 
provides that no Court shall take cognizance of an offefice under 
section 497 or section 498 except updn a complain? made by the 
husband of the woman and the word ‘complaint’ is defined in sec- 
tion 4 (bh) as an allegation made orally or in writing to a Magistrate 
under this Code, It seems to us that what is intended by section 
199 is that there should be a complaint by the husband follewed 
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193, trate. Otherwise no charge under this section should be enquired 
Abdul Aziz Shah into or should be heard by the Sessions Court. 
king- Emperor: Mr. Khunåkar has referred us to section 226 which gives the 
— Court, or in the case of a High Court, the Clerk of the Crown, power 
to frame charges or add to or alter the existing charges, which at 
first sight seems to give power to the Sessions judge to add charge 
under section 497 or 493 as is suggested in this case. We are 
satisfied, however, that the section does not provide the Sessions 
Judge with such power. The illustrations show that the only new 
charges or additions or alternations which may be made, are those 
which can be said to be supported by the evidence which is relevant 
to the charge already made, The second illustration, for example, 
shows that a charge of fabricating false evidence may be added toa 
charge of forging a valuable security, It is obvious that some 
evidence will be relevant to both charges, 

Illustration 3 shows that if there is a charge of receiving stolen 
property knowing it lo be stolen, and during the trial counterfeit 
coin is found in the possession of the accused, a charge of possess- 
ing counterfeit coin cannot be added—the reason obvicusly being 
that the evidence which is relevant to the charge of receiving stolen 
property is totally different from that ona charge of counterfeiting 
coin, . 


Similarly ia the present case the evidence which is relevant to 
the charge of adultery under the section to which we have referred 
is totally different to the evidence which is relevant to the charge of 
abduction under section 366, The defence to the latter charge 
may be one of consent, and it may be thatthe petitioners had 
prepared themselves to meet the charge by sucha defence, -But 
when a man is suddenly confronted with a charge of adultery, which 
depends in the first place upon evidence going to show that there 
was a lawful marriage, he might be put in great difficulty in having 
to meet such a case of which he had had no notice before, and 
which he might not have beén prepared to meet, Our view of this 
sectipn is confirmed by the fact that when section 238 was amended 
sub-sectign (3) was added excluding sections 3198 and 199 from the 
provision§ of section 238. 

For these reasons we think that the most satisfactory course will 
-be to send this complaint uader sections 497 and 498 to the Sub- 
Divisional Officer to be enquired into by himinthe usual way after 

s which he will commit the petitioners to sessions. or not or will 
dispose of the- case as, he thinks fit. 


y 
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It appears that the learned Sessions Judge did not make an 
order allowing the charges to be added. He simply adjourned the 
case and gave time to those who had appeared for the peticioners to 
move this Court. There is, therefore, no order of his which it is 
necessary to set aside, The sessions trial will proceed on the 
charge under section 366, There must not be any charge added 
under section 497 or under section 498, 
made absolute, 


S.E, R. Rule made absolute, 


CRIMINAL REFERENCE. 
Before Mr; Justice Lori- Wiliiams and Mr, Justice S. K. Ghose. 


EMPEROR, 
a, 
JABED SIKDAR* 
Charge to the jury— Judge, duty of ~To direct the attention of the jury fo vital 


Jatis—To discard irrelevent matters—To sift evidence—To marshal facts 
under separate heads—To follow some kind of order. 


It is the duty of. the Sessions Judge in giving proper direction to the fury to- 


draw their attention to the vital facts of the case after discarding irrelevant 
matters, to sift the evidence properly, to marshal the facts under different heads 
or according to various topics and place them before the jury by following some 
kind of order for their proper understanding, A mere repetition of what the jury 
have already heard is no direction, 

Reference under section 307 Criminal Procedure Code, dis- 
agreeing with the verdict of the jury who have found tbe accused 
guilty and connected Appeals, 


The material facts appear from the judgment of Lort-Williams, J. 


Messrs. 7. C. Moitra, Debabrata Moitra and Satlesk Chandra 
Talukdar for the Accused in Appeal No. 873. i 


Mr. Dines Chandra Roy for the Accused in Appeal Nosgoa, 
Mr. Manindra Nath Mukerji for the Crown, 7 


The judgments of the Court were as follows :— : 


* Criminal Reference No. 61 of 1930, by the Additional Sessions 
Faridpur, in favour of one of thé accused and connected criminal admitted appeals 


Nos, 878, 902, and 914 of 1930. s: 


To that extent Rule is, 


Judge of 
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Lort-Williams, J. :—In this case there is a Reference under 
section 307 of the Code of Criminal Procedure in favour of Jabed 
Sikdar and there are six appeals on behalf of Kazimaddin Sheikb, 
Elamdi, Abbas Khan, Azimuidi Chandi Charan Behara and Iman- 
ali Sikdar, This Reference and these appzals arise out of an 
alleged case of dacoity’ which was tried before the Additional 
Sessions Judge of Faridpur and a jury. The accused were charged 
under sections 395 and 412 of the Indian Penal Code, The jury 
by a unanimous verdict found all of them guilty under section 395 
except Abbas and they found him guilty under that section by a 
majority of 4 to r. They found rone of the accused guilty under 
section 412, The learned Judge accepted the verdict with regard 
to all except Jabed and sentenced them each to four years’ rigorous 
imprisonment, Jabed’s case has been referred to this Court on the 
ground that in the Judge’s opinion there was no evidence against 
him and that he should have been acquitted. 

The case for the prosecution can be stated shortly: The essen- 
tial facts are that the house of one Jagabandhu Nundy was attacked 
by dacoits at about midnight when all the occupants of his house 
were asleep. There were several men inthe house anda number 
of women. The dacoits chained up the doors of the rooms of the 
men and prevented them coming out with the result that they were 
not able to identify any one, They went into the rooms of some of 
the women and took away a large number of articles of clothing, 
furniture, ornaments and so on, None of the women had ever seen 
any of thé dacoits before nor had they ever heard their names, It 
is said that they used torches and remained in the rooms commit- 
ting this robbery for a considerable time and that during this time 
the women had an opportunity of noticing their features, It is 
further alleged that many of them had cloths tied round their faces. 
Identification under such circumstances Must always be extra- 
ordinarily difficult and it is not surprising to find that there were 
many contradictions and discrepancies in the evidence of identi- 
fication, Some of the women were unable to identify any of the 
dacoits at the test identification although they succeeded in identi- 
fying them in Court, Such identification is useless because the 
mere factof the prisoners being inthe custody of the Court is 
likely to lead to their identification, The fact that they have been 
arrested and are in custody points to the likelihood that they are 
among the number of those who had committed dacoity. Some of 
the ‘identifications seem to be satisfactory, that is to say, the women 
succeeded in picking them out at the test identification, In 


` 
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addition to this evidence two articles were found in the possession 
of Jabed and Kazimuddin respectively, They consist of a silk cloth 
and a chaddar and they were identified as being the property of 
some members of the house. The marks by which they were 
identified are not, however, of an unusual character and right be 
found on other articles of the same kind. Further, there is a con- 
fession by Abbas who states facts which go to show that he was 
employed by others who were not among the accused to commit 
this dacoity and that he stood outside the house while the dacoity 
was being committed. Nove of the prime offenders mentioned by 
him was arrested or charged, and it is curious that none of the 
present accused was mentioned by him as having taken any part 
in the dacoity except Jabed against whom the Judge thinks that 
there was no evidence. Two women identified Kazimuddin one of 
them is dead and could not be cross-examined. > There is evidence 
to show that the other woman Priyabala was very much frightened 
and possibly had little opportunity of seeing the face of any of the 
dacoits, Elamdi was identified only by one witness Basanta Kumari 
the mother of some of the women and by Priyadus) the witness 
who died. ` 


The evidence against Azimuddin, Chandi an: [manali cu: Stots 
of evi fence of identification and it is true that in their case more 
than one witness identified eachof them. As I have already 
pointed out the eviderce against these accused practically consists 
only of identification by the women, which is based upon the oppor- 
tunity which they had of seeing them by the light of torches during 
the dacoity and this kind of identification can never be very satis- 
factory and in many cises it would be unsafe to rely upon it alone. 
Apart, therefore, from the other aspects of this case which I shall 
deal with later and the fact that the evidence is principally of this 
kind of identification in addition to the small piece ut eviduice 
about a silk article anda chaddar and the confession of Abbas 
which only aff:cts him wa should bə inclined to say that it would 
be dangerous to convict the accused upon this evidence alone, 
Especially in view of the fact that the Judge himself seems te have 
formed a strong epinion that the evidence was unsatisfactory he 
_ Should have directed the jury in favour of the accused, and in the 
consideration of these mattera we have to bearin mind that the 
confession by Abbas was retracted at the earliest opportunity. But 
` in addition to these facts we are of opinion that the charge by the 
learned Judge is altogether insufficient, Whether itis that learn- 
ed Judges in the Mafussil have too much work to do or “ha¥e in- 


353 


CRIMINAL. 


pan 


1931. 
ew 


Emperot 
v 
Jabed Sikdar. 


Lort- Williams, J- 


354 


CRIMINAL. 


1931, 
— 


Emperor 


v. 
Jabed Sikdar. 


Lort- Williams, Fa 


ee 


THE CALCUTTA Law JOURNAL, (Vor, LİIİ. 


sufficient time to discharge their duly when delivering a charge to 
a jury or whether it is that they do not take the trouble, or whether 
it is that they are incompetent to discharge their duty, I do not 
know noram I in a position to say, But we have had occation 
several times before to draw the attention of the Sessions Judges to 
the unsuitability of many of their charges to the Jury which come 
up before us, and apparently up to the present, with little effect. 
This charge is just as defective as the others already referred to, and 
for similar reasons, and it appears in this case that the Judge had 
gone to the trouble of writing out in his own hand the whole of 
the charge to the jury. Itcan hardly be said, therefore, that he 
has not taken pains to discharge his duty. The pity of it is that 
such pains should not have resulted in something more useful. As I 


.bave already said the charge suffers from defects which we have 


had to refer to before, It is little more than a long rambling state- 
ment of the evidence as it came from the mouths of the several 
witnesses who were called. Facts, relevant and irrelevant impor- 
tant.and unimportant are all mixed up together, No attempt was 
made to sift one from the other—no attempt to weigh or value the 
facts deposed to or to discard from consideration those which were 
absolutely unimportant and irrelevant, Everything has been gone 
iato, But no attempt whatsoever had been made so faras I can 
see to direct the Jury’s attention to the vital facts of the case and 
to discard and remove from their attention the facts which are 
unimportant and irrelevant so that their minds might be concentra- 
ted upon the essential points of the case. The learned Judge did 
not even attempt to put the facts deposed to in chrovological form, 
Really it does not matter what order you put the facts in, provided 
some kind of order is followed. He did not attempt to marshal 
the various facts deposed to under separate heads or sections 
or according to the various topics which he has dealt within his 
charge, All these essential facts are to be found in his charge if 
one looks through it, But they are scattared all over the place in 
his charge which occupies 28 foolscap pages of type-writing. It 
must be obvious that thisekind of direction to a jury is quite useless, 
When the jury had heard the whole of the evidence, they were in 
just ag godd a position to give their verdict as when they had heard 
the whole charge in addition fo the evidence, Allthat the Judge ' 
did was to repeat what they had already. heard. In the circums- 
tances, we have to consider whether this case should go back to 
be retried or whether the verdict of conviction should be set aside, 
Personally I am not disinclined to send this case back in order 


‘which are essential in a proper charge toa jury. 


Vou, LIIL] HIGH COURT, 


that the learned Juige’s attention may be drawn to the things 
But this may 
‘entail a great deal of time and trouble and may probably result in 
the acquittal of all the accused if the attention of a jury of reason- 
able men were properly directed to what facts really remained, if the 
evidence had been properly sifted and if the irrelevant facts had 
been discarded. This being the position we have come to ths 
conclusion that itis not desirable to put the authorities to the 
expense and trouble of a second trial and to put these persons into 


further jeopardy upon evidence such as this, 


In the circumstances the verdict of conviction must be set 
aside. The appeals are allowed and the Reference is accepted and 
consequently all the accused are acquitted and discharged, 


S. K. Ghose, J-—I agree, 


8. K, R Reference accepted : Appeals allowed, 


PRIVY COUNCIL. 


PRESENT: Zord Atkin, Lord Thankerton, Lord MacMillan, 
Sir George Lowndes and Sir Dinshaw Mulla, 


KRISHNA RAO 
v. 
SUNDARA SIVA RAO anD oTHErs, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


Construction of decument~Adoption-deed or will—Effect of registration in wrong 
book. 

- A document executed by a Brahmin shortly before his death recited that he 
bad brought up the donee and treated him as 2 son and had adopted him, and 
concluded thus : “Figther, you shali be my son and you shall be engitled to my 
entire property as a son” : 

` Held, that on its true construction, and having regard to tht other surrounding 
circumstances, the document was neither an ‘adoption-deed nor an authority to 
adopt, nor a de presenti conveyance of the properties, but that it had testamentary 
effect in favour of the donee and entitled him to the succession to the writer's 
entire property on-his death. The fact of its registration in Book IV (“ Miscel- 
Jancoys Register”), instead of fa Book II (“Register of Wills”) was, under the 
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circumstances, insufficient per se to show that the document was not intended to 
be a Will,* 

Appeal No, 33 of 1929 against two orders of the High Court, | 
Madras, dated the rst October rg2q and rath October 1926, 
reversing a decree, dated the rsth November 1920, of the Subordi- 
nate Judge of Masulipatam, 

The questions for determination on the appeal were, (1) 
Whether a document executed by one Krishna Rao on the 16th 
December 1912 was a Will; and (2) Whether defendant No, 2 
was entitled,to the estate of the said Krishna Rao by virtue of the 
said document. 

The material pari of the document is set out in their Lord- 
ships’ judgment. 

Subba Rao for the Appellant. 

Defendant No, 2 became entitled to the estate of ths deceased 
by the terms of the Will, whether he was adopted or not. 

The Respondents were nof represented at the hearing, 

Their Lordships’ judgment was delivered by 


Lord Thankerton :—This appeal relates to the succession to 
the immoveable property of the late Krishna Rao, a Brahmia and 
a Karnam, who died on the zoth April, 1913, without issue, but 
leaving a widow, 

The suit was instituted on the 16th December, 1918, by Krutti- 
venti Surayya, who admittedly is the nearest reversioner to the 
estates after the death of the widow, against the widow, as defen- 
dant No, 1, Vempati Satyanarayanamurti, as defendant No, 2, and 
other defendants, who were the purchasers under two deeds of sale 
and the mortgagee under a mortgage deed executed by defendant 
No, 2 in the years 1914 and r916. Defendant No. a is now dead, 
and is represented by the appellant, ` 


A few months before his death the late Krishna Rao, while 
he was ill, executed a document in favour of defendant No, a, 
who was a son of his wifc’s sister, and whom he had brought up, 
The material part of that document (Exhibit I which is dated 
the 16th December, 1912, ts as follows :— 


“ As I qave had no issua I have brought you @p while you were 
young and have adopted you and celebrated your Upanayanam, 
etc., and have chosen you as a*son ; so I have communicated this 
fact to the Revenue authorities and got your name registered for 


*Asto ontry of document in wrong Registry. Book, see the cases cited at 
pages 487-490, of Rustomji’s Registration Act, gnd edition—x, J. R 


p 
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the office of the Karnam held by me, Further, you shell be my 
son and you shall be entitled to my entire property as a son,” 
The deceased presented the document for registration, and it 


was registered in Book IV, “ Miscellaneous Register,” on the 
23rd December, rọr2, under the Registration Act, XVI, of 
1908. 


After the death of Krishna Rao mutation was effected in the 
name of defendant No. 2, and he entered on possession of the 
properties of the deceased. In r19tq defendant No, 2 sold two 
portions of the properties and in 1916 he borrowed money on 
mortgage ; it has been held by both Courts below as established 
that the proceeds of these sales and the mortgige were applied 
by him in discharge of debts of deceased, 

In this suit the plaintiff asked for a declaration (a) that the 
adoption alleged by defendant No. 2 was not true and valid and 
(8) that the sale deeds and mortgage were not valid and could not 
bind the plaintiff's right, 

It is now undisputed that there was in fact no valid adoption 
of defendant No. 2 by the deceased, but the Subordinate Judge 
of Masulipatam, who tried the case, appears to have held that 
the document was valid and operative to convey the properties 
to defendant No, 2 and that, as the plaintiff had failed to have it 
set aside within three years from 1913, when he came to know of 
it, he was barred by limitation * from maintaining the present suit, 
He therefore, on the 15th November, r910, dismissed the suit, 
The learned Judge does not express any view as to whether the 
document is of a testamentary character, 


On an appeal by the plaintiff the High Court of Judicature 
at Madras held, on the rst October, 1924, that the document was 
neither a will nor a de presenti conveyance of the properties, but 
was merely an “adoption deed”, which conferred no title on defen- 
dant No, 2, and remitted to the Subordinate Judge to submit 
findings as to whether the deeds of sale and the mortgage deed 
were binding on the plaintiff and whether the alienees were entitled 
to compensation for any improvements made by them og the 
properties, The lgarned Subordinate Judge on the 8th Jyly, 1925, 
pronounced findings to the effect that the deeds were not binding 
on the plaintiff and that the alienees were not entitléd to any com- 
pensation, By formal decree dated the rath October, 1926, the 
High Court accepted the findings, and ordered and declared 


* Under article 91 of the Indian Limitation Act=x. J R e 
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that the alleged adoption of defendant No, 2 was not true and 
valid, and that the deeds were not binding on the deceased 


‘plaintiffs representatives after the death of the widow, defendant 


No, 1, the question of any equities that might arise when the 
deceased pliintif’s representativa; should seek to obtain 
possession of any of the lands sold under these sale deeds being 
left open, 

The present appealis takən by the appellant ds representing 
defendant No.2 against the decree of the rath October, 1926, 
At the hearinz before their Lordships the respondents were not 
represented, and the main contention of the appellant was that 
the document of the 16th December, 1912, was of a testamentary 
nature and entitled the appellant to the succession irrespective 
of the question of adoption, although the upbringing of the appel- 
lant by the late Krishna Rao was a circumstance to be regarded in 
considering whether the document was intended to have testament- 
ary effect, j 

In their Lordships’ opinion the document does rot purport to 
convey anything de presenti, and, further, it cannot be read either as 
being itself intended as an act of adoption or as being an authority 
to adopt. The writer, a Brahmin and a Karnam, must have been 
well aware that the document could notof itself constitute the 
adoption—a formal ceremony being essential for that purpose— 
and its terms refer. to adoption inthe past tense and cannot be 
read as an authority to adopt in the future, Moreover, it is reason- 
able to assume that the writer must have been fully aware of the 
fact, now admitted, that no actual adoption had taken place, and 
also to assume that his anxiety was to doall he could to secure 
the succession of defendant No. 2, whom he had brought up and 
treated as a son, to his office as Karnam, which would open-on his 
death. The writer was ill at the time and died about four months 
later, Their Lordships are of opinion that the last sentence of the 
document clearly refers to succession to the writers enlire property 
on his death, and has testamentary effectin favour of defendant 
No, 2, who is now dead, and is represented by the appellant, 
The document, having been executed in the mofussil, is outside 
the Hindw Wills Act, and requires no formalities, While it is true 
that a will showld be registered in Book No, 3, this point is insuffi-, 
cient, in their Lordships’ opinion, to outweigh -the terms of the. 
document itself and the other surrounding circumstances, 


Accordingly their Lordships will humbly advise His Majesty 
that *the appeal should be allowed, that the decree of the Syb- - 


e 
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ordinate Judge of the 15th November, 1920, should be restored, 
the appellant’s costs inthis appeal, and in the High Court to be 
paid by respondents 1 to 3 in this appeal, 


A. S. L. Polik: Solicitors for the Appellant. 
K. J. R, i Appeal allowed. 


Present: Zord Atkin, Lord Russell of Killowen, and Sir John 
Wallis, - 


G. H. C. ARIFF 
v, 
RAI JADUNATH MAJUMDUR BAHADUR.* 


[ON APPEAL FROM TOE HIGH COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL, | 


Transfer of Proparty Act, IV of 1882), section 107 Necessity Jor registered 
instrument—Lessee entering into possession under verbal agreement for 
permanent lease and erecting buildings on the land—Equitable estoppel— 
Right to enforce verbal agreement, time-barred, effect of— Part performance 
Euglish equitable doctrine, application of, so as to modify or override 
Provisions of an Indian statute. 


In June 1913 the defendant entered into possession of a plot of land under 
and on the footing of a verbal agreement by the plaintiff for the grant to him of 
a permanent lease, and thereafter he erected certain costly structures on the 
land, In April 1923 the plaintiff, after duly serving a notice to quit, sued to 
eject the defendant upon the allegation that he was merely a monthly tenant. 
The facts, as concurrently found by the Courts in India, were, (1) that the 
defendant in Decembar 1918 liad notice that performance of the verbal agree- 
ment of 1913 was definitely and in unequivocal terms refused by the plaintiff, 


. and (2) that the plaintiff was aware that the defendant had erected a godown 
` on the land at a cost of nearly Rs. 12,000 and that he must have realized that the 


defendant would not have constructed the buildin# unless he was assureg of the 
possession of a permagent right in it, and that if the plaintiff had qot intended 

“This appeal was argued twice before two different Boards, the “irst hearing 
being in July last before Lord Blanesburgh, Lord Thankerton and Sir Lancelot 
Sanderson, and the second on 21st and 24th November before Lord Atkin, Lord 
Ryssell and Sir John Wallis, 

As the suit was brought as far back as the year 1923, the recent amend- 
ments in the Transfer of Proparty Act and the Registration Act are not noticed 
in the judgment.— K. J. R. e 
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to grant a permanent lease of the land it might reasonably be expected that he 


would haye ob d to the construction of such a building. 

“Held, (1) That in view of the provisions of section 107 of the Transfer of Pro- 
perty Act, 1882, in the absence of a lease in the form of a registered instrument, 
the verbal agreement alone could not create a permanent lease {n favour of 
the defendant, ~~ 


(2) That, on the facts of thig case, there was no equitable estoppel against 
the plaintiff, the structures not being erected by the defendant by reason of any 
encouragement or abstention on the part of the plaintiff. 


~ (3) That the defendant could not rely upon the English equitable doctrine 
of part performance, as his right to enforce the verbal contract of 1913 had 
been barred by limitation (article 113, Indian Limitation Act, 1908) long 
before the commencement of the present suit, and he was not, therefore, in a posi- 
tion to obtain specific performance of the agreement for a ,;ermanent lease from 


, the same Court and at the same time as the relief (by way of ejectment) claimed 


in this action, 


Ha) That, under the circumstances, the plaintiff, being the legal owner of 
the land, was entitled to obtain a decree for possession, as prayed, the defend- 
dant being at liberty to remove the structures erected thereon. 


Obiter: Ifthe defendant’s right to enforce a specific performance of the oral: 
agreement had been subsisting at the date of the institution of the plaintiff’s suit 
for ejectment, the defendant could have claimed to have executed and regis- 
tered in his favour by the+plaiatiff an instrument in writing, as required by section 
107, Transfer of Property Act, 1882, the plaintiffs suit being stayed in the 
meantime. 


Generally speaking, the English equitable doctrine of part performance cannot 
be applicd by analogy so as to modify or override the mandatory provisions of 
an Indian statute, such as the Transfer of Property Act, and thus, in effect, to 
nullify the statutory requirement of a registered instrument. 

Mahomed Mesa v. Aghore (1); Venkayamma Rao v. Appa Kae (2); and 
Forbes v. Rulli (3) distinguished. 

Maddison v-Alderson (4) Walsh v, Lonsdale (5) Gregory v. Mighell (6). 
Ramsden v. Dyson (7) and Britain v. Rossiter (8) referred to and discussed. 


Judgment of the High Court, Calcutta (I. L. R. 55 Cal. Togo) reversed. 


Appeal No. 116 of 1929, by special leave, from a decree of . 
the High Court, Calcutta, dated the 13th January 1928, which 
affirmed a decree of the District Judge of the 24-Perganas, dated the 
roth Julyerga5, which in its turn had affirmad a decree of the 
Munsiff of Sealdah, dated the 28th June 1924. 

(1) (1914) I. L. R. 42 Calc, 801; L, R. 421. A.ty21C. L, L 23L 
(2) (1916) L, R. 43 I. A, 1385; I. L. R. 39 Mad, 509 ; 24 C. L, J. 279. 
(3) (1935) L. R. 52 I. A. 378, (4) (1883) L. R. 8 A. C. 467- 
(5) (1832) a1 Ch. D. g. (6) (1811) 18 Ves, 328. 

(7) (366) L. R. 1 H. L. 13). (8) (1882) t1 Q. B. D. 123. 
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The facts of the case are fully set out in the judgment of the 


of the High Court, Calcutta, reported in I. L. R. 55 Cal. rogo, ° 


and also in that of the Judicial Committee. The main question 
on the present appeal was whether the respondent (defendant) was 
by reason of the equitable doctrine of part performance, a perma- 
nent tenant of the plaintiff, although a registered lease had not 
been executed in his favour, as required by section 107 of the 
Transfer of Property Act, 1882. 

Dunne, K. C. (with Dude) for the Appellants : 

The defendant could get equitable relief only if his right to 
specific performanca was subsisting: Shyam v, Umesh (1) and 
Gajendra v, Ashraf (2), The finding of the District Judge was 
that the right was barred, as the refusal to perform the terms 
of the oral contract was more than -3 years prior to the suit: 
Art, 113, Limitation Act, 

[Sir John Wallis: The question of part performance is more 
or less open; is it not? Maung Shwe Gok v, Maung Inn (3).] 
- Yes; it is open so far as the decisions of the Board are 
concerned, 

Refers to Transfer of Property Act, section 54 (sale), last para- 
graph. Lord Buckmaster in Afaung Shwe Gok v. Maung Inn (3) said 
that this swept away all English equitable rights. 

[Sir John Wallis; All the main sections of the Act were 
drafted by Lord Justice James himself,] 

{Lord Atkin: The definition of a lease in the Transfer of 
Property Act is quite different from the English conception of a 
lease |. 

Refers to sections 105, to6, 107, A lease is a transfer of a right 
to enjoy property and it cannot be effected ERSRDS by a registered 
instrument., : : 

[Sir John Wallis; There are similar provisions for registration 
in the case of mortgages, exchanges and gifts: sections 59, 
118,123], l 


Registration Act, section 17 referred to, wina document in 
itself creates a lease, it requires registratien, 

[Sir John Walis : referred to section 49, and seeps "that it 
was the most important section of the Registration Act]? 

[Zord Russell : Section 49.does not apply in this case. There 
was no document here at allj, 
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In Mahomed Musa v, Aghore (1) it wasa transfer’ of 1873 ata 
time when you did not require a registered document. It was 
a judgment in a case before the Transfer of Property Act. Here, 
there was an ora/ lease, and so the Registration Act would not 
apply, but only the Transfer of Property Act. 

[Lord Atkin refers to the specific Relief Act, 1877, on the 
question of specific performance, and to section 4 (c)]. 

[Zord Russell: Is therein India any corresponding provision 
to our English Statute of Frauds? There is nothing to prevent you 
from getting specific performance of an oral contract, so there is 
really nothing corresponding to our Statute of Frauds, in India], 

Makomed Musa v, Aghore (1), distinguished. 

[Zord Russell; The question of the Transfer of Property Act 
did not, apparently, come under discussion there]. 

Learned counsel reads the judgment in Mahomed Musa v. 
Aghore (1), where the Board say that the Transfer of Property Act 
was not passed at the date of the transaction then in question, 

Refers to the Calcutta view, as enunciated in Kalipada v, Fort 
Gloster Jute Manufacturing Co, (2). 

| Zord Atkin observed that in Mahomed Musa v, Aghore (1) 

Lord Shaw laid great stress on the actings of the parties], , 

Distinguishes also Afa/raju v. Venkata (3). 

[Zord Russell; The finding was, that there was a concluded 
contract]. 

We submit that neither Mahomed Musa v. Aghore (1), nor 
Malraju v. Venkata (3), touches the point in issue here, 

[Zord Russell observed that Makomed Musa v, Aghore (1) would 
have been relevant if the transaction there had taken place after 
the passing of the Transfer of Property Act]. 

Cites and distinguishes the recent decision of the Board in 
Forbes v, Ralli (4). 

[Zord Atkin: The decision proceeded on the question of 
estoppel, It has no bearing on the present case]. 

Visagapatam Sugar Development Co. v. Muthuramareddi (5), is 
the leading case for the view that the doctrine of part performance 
applief, although defendant is too late to claim specific perfor- 
mance, The point decided by the Division Beħch was not dealt 
with by the Full, Bench, 

G) (1914) I. L, R, 42 Calc. 8913 LR. 421I, A. 1521C. L. j 231. 

(2) (1926) 31 C. W. N. 348, (3) (1916) L. R. 43 L A. 13% 

(4) (1925) L. R. §2 I. A, 178 3 41 G L. J, 543. 

(5) t1923) I, L, R. 46 Mad. 919 (F. B,) 
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[Sir John Wallis; They held that part performance took the 
case out of the statute], ; 

The Full Bench overruled Kurri Vurareddi v, Kurri Bopi- 
reddi (1). 
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[Sir John Wallis referred to the head-note in Kurri Vurareddi Majumdar Bahadur. 


v, Kurri Bapireddi (1) and observed that it was the strongest case. 


in support of the appellant’s contention before the Board]. 

[Sir John Wallis referred to Bapu v, Kashinath (aY). 

[Zord Atkin: A person who relies on an equitable right must 
show that he has that right subsisting when he asserts it]. 

The Calcutta Courts have consistently taken the view that the 
right to obtain specific performance must be subsisting to entitle the 
defendant to the benefit of the equitable doctrine of part perfor- 
mance: Shyam v, Umesh (3) ; Kalipada v, Fort Gloster Jute Manu- 
facturing Co, (4), (where all the cases are discussed), 

We submit that the findings necessary to constitute a case of 
equitable estoppel have not been made out against the appellant, 
The matter being governed by the Transfer of Proparty Act, section 


107, the defendant is not a permanent tenant, but only a tenanty 


at will, 

Wallack for the Respondent s—Oa the facts: as found, the 
plaintiffs claim is barred by the principles of waiver, estoppel and 
acquiescence, The doctrine of part performance applies, although 
our right to specific performance may have been statute-barred ; 
Shafikuly. Krishna (5); Visagapatam Sugar Development Co, V 
Muthuramareddi (6), 

Oa the question of the removal of the structures erected by the 
yespondent, reference was made to and Vallabhdas v, Development 
Officer (7) ; Narayan v. Jatindra (8). 

The other authorities cited at the Bar during the argument 
are referred to in their Lordship.’ judgment and also in the High 
Court judgment, in G. H. C. Arif v. Jadu Nath Majumdar (9). 

© Their Lordship’s jadgmant was delivered by. 

Lord Russell of Killowen: By this suit the appellant sought 
to recover possession ofa parcel of land from the reepéndent, 
upon an allegatfon that the respondent was a monéhly tenant 


' (1) (1904) 1, L. R. 29 Mad. 336. (2) (1916) I. L, R. 41 Bom. 438. 
(3) (1919) 24 C. W. N, 463. (4) (1926) 31 C, W. N, 348. 
(5) (1918) 23 C. W. N. 284. (6) (1923) I. L, R, 46 Mad. 919 (F. B.) 
(7) (1929) I. L. R. 53 Bom, 589. — (8) (1937) 1. L. R, 54 Calc. 669. 


+ (9) (1928) I. L, R. 55 Calce 1099. 
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at will thereof, whose tenancy had been effectively determined 
before suit. — . 
The action was tried inthe Court of the Munsif of Sealdah, 
He found, in favour of the appellant, that a notice to quit had 
gen duly served ; but he also found, in favour of the respondent 


‘upon other issues, that ths respondent was a permanent tenant, 


and dismissed the suit, An appeal to the District Judge was 
dismissed. : n cane 

The relevant facts as found in both these Courts may be shortly 
stated. 

In 1913 a verbal agreement was made between the appellant 
and respondent, for the grant to the respondent by the appellant 
of a permanent lease of a small parcel of land ata total rent of 
Ra, 80 per month. In anticipation of the execution of the lease, 
the respondent was let into possession in June, 1913, and shortly 
thereafter he erected certaia structures oa the land with the 
knowledge and appr8val of the appellant, At some time in the 
course of the year 1914 the parties seem to have agreed that the 
lease should be a lease for five years, renewable at the end of- 
every period of five years. No lease was ever executed ; but in 
October, 1922, the appellant served upon the respondent a notice 
to quit, asserting that he was a monthly tenant, and requiring 
the premises to be vacated by the rst November, 1922, This 
‘not being done, the suit was instituted in the month of April, 
1923, ; . 

An appeal was preferred to the High Court of Judicature at 
Fort William in Bengal, which remitted the case to the District 
Judge in order to obtain findings of fact on two points, viz. 3 


/ (1) when the respondent had» notice that performance of the 


verbal agreement of 1913 was refused by the appellant, and (a) 
whether the structures which the respondent erected on the land 
shortly after 1913, involved such an outlay of money as would 
reasonably striks tha appellant. as baiag an assertion of a per 
manent right in the land on the part of the respondent, or as 
would® reasonably call for objection from a landlord who never 
intended tg grant a perminent lease, ° 

The District Juige duly returned his findings to the High 
Court, and found (x) that the respondent had in December, 1918, 
a definite refusal in clear terms onthe part’ of the appellant, to 
perform the terms of the verbal agreement of xr913, that the 
present suit was not instituted within three years of that notice, 
and that the respondent's claim for Specific performance wag 
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barred in view of Article 113 of Schsduls I of the Limitation Act, 
and (2) that :the respondent erected on the land a godown ata 
‘cost of bstween Rs. 1ro,o20 and Rs. 12,co0, that the appellant 
-was aware that this building had been constructed, that he must 
have realised that the responient would not have constructed the 
building on the lani unless he was assured of the possession of a 
permanent right in it, and that if the appellant had not intended 
to grant a permanent lease of the land it might reasonably be 
expected that he would have objected to the construction of such 
a building. 

The High Court then proceeded with the hearing'‘of the 
appeal, and on the 18th January, 1928, made an order dismissing 
it with costs, 

Before considering the grounds upon which the various Courts 
have refused relief to the appellant, it appears advisable to call 
attention to the fact that the appellant is the legal owner of the 
land ; and as such he is entitled to possession thereof subject only 
to such right (if.any) to enjoy it as may have been conferred upon 
the respondent by virtue of the verbal’ agreement, either alone 
or in conjunction with the other facts in the case, 

Now it is clear that the verbal agreement alone could confer 
upon the respondent no such right. By Section 107 of the 
_ Transfer of Property Act, 1882, it is expressly enacted that “a 
lease of immovable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent, can be made only 
by registered instrument, All other leases of immovable property 
may be made either by an instrument or by oral agreement.” 
This amounts to a statutory prohibition of the creation of such 
aright as is claimed here by the respondent, otherwise than by a 
registered instrument, No registered instrument exists, therefore, 
the respondent can have no such right as he claims unless he can 
establish it by some means operating independently and in violation 
of the statute. 

The Courts in India held that he had‘established the right to 
enjoy the property as a permanent tenant upon grounds which 
their Lordships nqw proceed to examine, 


The Munsif held that, by means of the e uitable doctrine 
of part performance, the case was taken out of the provisions of 
the Transfer of Property Act, even if the respondent’s right to 
sue for specific performance was barred. He held, however, that 
the respondent's right to. sue was not barred and that his rights 
and liabilities were the: sams as they would have bzen if a‘lease 
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had in fact baen executed ani registered, That, as their Lord- 
ships understand it, is the basis of his judgment ; but he added 
a general statement, without entering into detail, that the appel- 
lant’s claim was “barred by principles of waiver, estoppel and - 
acquiescence.” ` 


Lord Russell of \/ The District Judge stated the question for decision as being, 


Kilawin. 


maamme 


whether the equitable doctrine of part performance could override 
the provisions of the statutory law. He held that various decisions 
of the Courts in India had established that where there was a 
concluded agreement followed by part performance, the English 
equitable doctrine of part performance would apply even if the 
requirements of the Transfer of Property Act had not been fulfilled, 
and even if the right to sue for specific performance of the contract 
had become barred, 

Inthe High Court the principal judgment was delivered by 
Mukerji, J. The other learaed Judge (Graham, J.) agreed that 
the appeal failed, although the result would be the creation of a 
permanent lease without any registered instrument, 

Mukerji, J., ia his judgment, starts with the proposition that 
the respondent, not having obtained a lease in the form of a regis- 
tered instrument, could only resist ejectmənt if the case fell within 
soms principle of equity. . 

He held that the case (being one in which an oral agreement 
and possession onthe footing of it had been established) fell 
within what he calls.the principle of Maddison v, Alderson (1), 
by virtue of which “it must ba held that .the defendant is 
holding under a permanent lease which the plaintiff agreed to grant 
him and which equity will regard as having been so granted.” He 
apparently realised that it might well be doubted, whether such 
a doctrine could be applied or could operate in cases where 
statute law required the existence ofa registered document as an 
essential for the creation of the title which the respondent claimed, 
In his opinion, however, the language used by this Board in two 
cases to which reference will be made hereafter, was wide 
enough to remove any such doubt, He held that, while the res 
pondent bad no valid title as lessee inthe absenge of a -registered 
instrament, and had only such title as possession might confer, 
yet the appellant could not digplace that possessory title by reason 
of the equities arising out of the executed contract, _ 

The learned Judge then discussed “the doctrine enunciated 
in the cases of which Wals v. Lonsdale (2) the type.” This, he 


(2)°(1882) 21 Ch. D. 9. (1) (1883) 8 App. Cas. 467. 
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held, had no application to the present case, because the 

respondent's right to sue upon the verbal contract was barred, 
Finally, he held that the casa also fell well within what he 

called “ the doctrine of equitable estoppel” laid down in Gregory v. 
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He quotes verbatim the two principles stated by Lord Kings- 
down in Ramdsen v, Dyson, (4), and says that “the findings of 
the Court below, such as they are now, clearly bring the case 
within the first of the aforesaid two principles,” The reference 
to the findings “as they are now” would seem to include parti- 
cularly the detailed findings as to the character of the structures 
erected on the land, 

Their Lordships cannot help feeling that some confusion of 
thought has prevailed in the Courts below in'regard to the facts 
of this case and, the application of the authorities to those facts, 

This is no case of money being expended by the respondent 
in any mistaken belief as to his legal rights, or of the appellant 
knowing of the existencs of any such mistaken belief, or encourag- 
ing the respondent by abstaining from asserting a right incon- 
sistent with the acts of the’ respondent, Observe the true facts, 
In 1913 the respondent obtained a verbal agreement for the grant 
of a perpetual lease, under which agreement he could have sued 
for and obtained and registered an instrument creating his title 
to enjoy the proparty in perpetuity. That agreement continued 
to be enforceable against the appellant untilthe month of Decem- 
ber, 1921, The structures were erected on the land many years 
before that date, and they were erected notin any mistaken belief 
by the respondent of his rights in regard to the land, but in asser- 
tion of rights which he correctly believed to be his ; not by reason 
of any encouragement or abstention on the part of the appellant, 
but by reason of the agreement which he was then entitled to 
enforce against the appellant, 

In these circumstances, how can “the case of Maddison v, 
Alderson” (1) assist the respondent ? That case decided no new 
principle. It decided nothing except that upon the facts there 
proved, there was no part performance of a verbal contract sufficient 
to take the case ouf of Section 4 of the Statute of Frawds, It is 
only one of many cases which deals with the English equitable 
doctrine by which part performance of ° verbal confracts concerning 
land, will dispense with the necessity of producing the memo- 

(3) (1811) 18 Ves. 328. (4) G865) L. R, 1 H, Le 129, 

{1) (1883) 8 App. Cas. 467, s 
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randum of the terms of the contract signed by the party to be 
charged, which is required by section 4 of the Statute of 
Frauds, 

It is well settled that the Statute of Frauds only affects the 
right to sue on the contract, The contract subsists notwithstand- 
ing the absence of any signed memorandum, The Courts 
of equity in England, however, have decided that once the making 
of the contract has been established by the part performance of it, 
one“of the parties to it shall not be permited to use the Statute of 
Frauds as an instrument of fraud. These decisions have been 
described as “bold decisions on the words of the statute,” and the 
doctrine 2s of a nature ‘not to be unwarrantably extended” [see 
Britain v. Rossiter (1)]. 

The basis of the doctrine of part performance has been 
stated in various ways. Cotton, L.J., in Britain vw, Rossiter (1) 
states it thus :—- . 

“The true ground. . . is that if the Court found a man in 
occupation of land, or doing such acts with regard to it as would 
prima facie make him liable at law to an action of trespass, the 
Court would hold that there was strong evidence that a contract 
existed, and would therefore allow verbal evidence to be given to 
show the real circumstances under which possession was taken.” 

Any relief granted or protection afforded to the person in 
possession will be founded on the contract ; but the fact of part 
performance renders unnecessary the protection provided by the 
statute, in its requirement of a memorandum of ths terms signed 
by the party to be charged. It was stated in Maddison v, Alderson (2) 
that the equitable doctrine of part performance did not rest upon 
the view that equity will relieve against a public statute in cases 
which fall within it; but, as Lord Selborne expressed it, the 
Statute of Frauds only contemplates the case of a person being 
charged upon the contract only ; it has not in view the case ofa 
person being charged upon the contract, coupled with acts done in 
pursuance of the contract, i 

Whether an English, equitable doctrine should in any case 
be applied so as to modify the effect of an Indian statute may well 
be doubted ; but that an English equitable doctrine affecting the 
provisions of am English statute relating to the right to sue upon a 
contract, should be applied by analogy to such a statute as the 
Transfer of Property Act and with such a result as to create with- 


(1) (1882) 11 Q. B. D. 123 (129, 133) 
(A (1883) 8 App, Cas. 467. 
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out any writing! an interest which the Statute says can only be 
created by means of a registered instrument, appears to their 
Lordships, in the absence of some binding authority to that effect, 
to be impossible, Whether any such authority exists will be con- 
sidered later, s 

Their Lordships find themselves in agreement with the High 
Court in the view that Walsh v., Lonsdale (1) has no 
application to this cise, owing to the fact that the respondent’s 
right to enforce the verbal contract had been barred long before 
the commencement of the present suit. The respondent was not 
in a position to obtain specific performance ofe the agreement for 


a lease from the same Court and at the same timeas the relief - 


claimed in this action. Had he been so entitled, the position 
would be very different, for then the respondent could claim 
to have executed in his favour by the appellant an instrument 
in writing which he could duly have registered, the appellant's 
ejectment action being stayed in the meantime. In these circum- 
stances the respondent would obtain complete protection, but 
consistently with and not in violation of the provisions of the 
Indian statute, 

There remains for consideration the other ground upon which 
the High Court based its decision, viz, that the case fell within the 


doctrine of equitable estoppel laid down in Gregory v. Mighell (2a), 


as explained in the first principle stated by Lord Kingsdown in 
Ramsden v. Dyson (3). It appears to their Lordships that in this 
regard there has been some misapprehension, The relevant lane 
guage of Lord Kingsdown is as follows :— 

“Ifa man undera verbal agreement with a landlord for a 
certain interest in land, or what amounts to the same thing, under 
an expectation, created or encouraged by the landlord that he 
shall have a certain interest, takes possession of such land with the 
consent of the landlord and upon the faith of such promise or ex- 
pectation, with the knowledge of the landlord and without objec- 
tion by him, lays out money upon the land, a Court of Equity will 
compel the landlord to give effect to such’ promise or expectation. 
This was the prineiple of the decision in Gregory v, Afighell (2), 
and as I conceive it is open to no doubt.” 

It will be noticed that Lord Kingsdown is dealing with the 
case of express verbal contract or something ‘ which amounts to 
the same thing.’ He nowhere puts the case of estoppel ; the 
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word is not mentioned, He would appear to be dealing simply 
with the equitable doctrine of ‘part performance, His reference to 
Gregory v, Mighell (1) confirms this view, for that case was simply 


-an earlier instance of the application ofthe doctrine, In-that case 


a bill for specific performance of a verbal agreement for the grant 
ofa lease had been filed by a person in possession of the land. 
The Statute of Frauds was pleaded ; but it was held that the 
possession being referable to the verbal’ agreement, there was part 
performance, and the Statute of Frauds sffording in the circum- 


stances no defence, specific performance was decreed. That is the 


whole decision in Gregory v, Mighell (1). 2 f 

Reference is made by the learned Judge tp the case of Forbes x, 
Ralli (2) before this Board, but that decision was based 
upon an estoppel grounded upon a statement of fact,. It was a case 
in which the plaintiff in ejectment was held estopped under set- 
tion rr5 of the Indian Eviderce Act, 1872, from denying that a 
certain registered written agreement was an agreement for a- 
permanent tenancy. It is obviously no authority to assist the 
respondent here, ` ` 

Even if Lord Kingsdown’s language was intended to cover 
something beyond the equitable doctrine of part performance in 
telation to the Statute of Frauds, arid was intended to refer ‘to 
circumstances in which a Court of-equity will enforce a title to 
land against the person who at law is the owner thereof, the title 
must, nevertheless, in their Loadships’ view, be based either upon 
contract express or implied, or upon some statement of fact ground- 
ing an estoppel, : 

Their Lordships have already indicated their opinion that no 
act was done by the respondent otherwise than under the verbal 
contract which wa3 then enforceable at his suit, ‘No circumstances 
exist from which any other contract by the appellant can be implied; 
and as to estoppel there is no trace of any statement by him upon 
which any estoppel can be grounded. ; 


Ia truth this case, when the true facts are appreciated, is simple 
enough. , The acts of the respondent are all refgrable to a verbal 
contract,” which was enforceable against the appellant at the 
time when the’ respondent’s expenditure was incurred, and for long 
afterwards. Unfortunately for the respondent, he allowed his 
fight to enforce his contract to become barred, with the result that 


(P) (1811) 18 Ves. 328. 
(2) (1925) L. R. 52 T. A. 1785 41 C. L. Je 543. 
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he.can only resist the appellant’s claim to possession by seeking to phase 
establish a title, the acquisition of which is forbidden by the statute, 1931. 
The statute disables him from contesting the appellant’s tight to G. WG. Arif 
possession, . o 
Their Lordships think it unnecessary to discuss the nume- Majumdar Babedur, 
rous decisions of Courts in India which are referred to in the judg- Lord Russell of 
ments and which were much discussed before the Board, They Killomen. 
indicate conflicting views upon the questions which arise for deci- Ets 
sion here for the first time. It will, their Lordships think, be 
sufficient to consider the two cases before this Board in which, 
according to the High Court, language was used indicating that 
the respondent in the present case should be treated as a person 
having the rights which he would have enjoyed if the promised 
lease had been executed and registered, v The cases referred to are 
Mahomed Musa v. Aghore Kumar Ganguli (1) and Malraju 
Lakshmi Venkayaamma v, Venkata Narasinha Appa Rao (a) 

Neither of these cases, as a decision, affects the case now 
under consideration by the Board, The matter which was relied 
upon by the respondent consisted of certain odt/er dicta in the 
course of which Erglish doctrines of equity were described in 
terms of the law of Scotland and stated to be applicable in 
India, 7 

In the former case the appeal was dismissed upọn the grounds 
that a contract to convey had been made and that at tbe relevant 
date no written conveyarce was required, the Transfer of Property 
Act, 1882, not having been passed. 

In the latter case the decision rested entirely on the fact that 
a valid contract had been made and was enforceable by the 
- appellant, 

In each case, however, the judgment contains statements to 
the effect that even if the contract in question had been incomplete, | 
the acts of the parties had been such that equity would in some | 
way have bound the parties. Their Lordships do not understand 
these dicta to mean more than tbat equity may hold people bound 4, 
by a contract which, though deficient, Ph some requirements as to 
form, is neverthaless an existing contract, Equity does this, as 
before stated, in the case of a verbal contract for the sale of land 
which has been parily performed, Their Lordships do not under- 
stand the dicta to mean that equity will hold people bound as if 
a contract existed, where no contract was in fact made; nor do 


(1) (1984) La Re 42 L A13 I L. R. 42 Cale. 801 p21 C. L, J. 231 7 
(2) (1916) L. R. 43 L. A. 1383 L L. R. 39 Mad. 509 ; 24 C. L, J. 279. 
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G. HC Adf ~ registrable document can be procured) confer upon a person a 
Ral Jadunath tight which the statute enacts shall be conferred only by a register- 

Majumdar Bahadur. edjinstrument. 
Lord Russell of In their Lordships’ opinion, the doubt entertained by Mukerji 
Killowen. J. whether the equitable doctrine which he thought was appli- 
Z cable, could operate so as to nullify the statutory requirement of a 
registered instrument, was justified. 

Their; Lordshipsgcannot find that the facts of this case raise any 
equity in favour of the respondent, Even if any such equity was 
established, their Lordships are of opinion that it could not operate 
to nullify the provisions of the Indian Code relating to property 
and transfers of property. 

For the reasons above given their Lordships are of opinion 
that this appeal should succeed, The decrees in the Courts below 
should-be set aside and an order made for possession of the land 
in question, The case must be remitted to the Munsif to deal 
with the eighth issue on the footing of this judgment, The appel- 
lant does not claim that the structures should remain on the land ; 
the respondent must accordingly be at liberty to apply to the 
Court below either to fixa time within which he may enter and 
remove the structures, or to suspend the operation of the order 
for a sufficient tims to enable him to effect such removal. The 
‘respondent must pay the appellant’s costs in the courts below 
and of this appeal. Their Lordships will humbly advise His 
Majesty accordingly, 

Watkins & Hunter : Solicitors for Appellants, 

H, S. L. Polak : Solicitors for Respondents. 
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Sir John Wallis, 


THE OFFICIAL RECEIVER 
v. i 
P, L. K, M. R, M. CHETTYAR FIRM. 


(ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT RANGOON.) 


Provincial Insolvency Act, (Vof 1920) sec. 53—Oxue probandi on Oficial 

i Recetver to show want of “gerd faith and valuable consideration’ —Indian 

Registration Act, (XVI of 1908), sections 32,35—Presentation by agent not 

` authorised by power of attorney—Presentation in fact by some person execu- 
ting the document —Endorsement by Sub-Registrar not conclusive. 

On an application preferred by the Official Receiver under section 53 of the 
Provincial Insolvency Act, 1920, to annul a transfer of property by the insolvent, 
the onus probandi is not on the transferee, but upon the Official Receiver, to 
establish ‘that it was not a bona fide transaction and one for value, and was, in 
consequence, voidable as against him, the Receiver: Zhe Oficial Asstgnee of 
the Estate of Cheah Soo Tuan.v, Khoo Saw Cheow (1) followed. 

Where a document is presented for registration by an agent not authorized 
by a power of attorney, the registering officer has no jurisdiction to register it, 
but where the presentation is in /act by a party executing the document, 
(under section 32, Indian Registration Act, 1908), the validity of the registration 
cannot be impugned on the ground that the endorsement of the Sub- Registrar 
on the document shows au invalid presentation, e. g., by & party purporting to 
actas agent but not authorized by power of attorney. There is nothing in 
the Act to prevent a person from showing that the Sub-Registrar’s endorsement 
was inaccurate, and proving the real facts: Fambu Farshad v. Mukammad 
Aftab Ali Khan (2) distinguished, 

Appeal No, 6 of 1930, from a judgment and order of the High 
Court, Rangoon, dated the xxth April, 1929, allowing an appeal 
from an order of the District Judge of Hanthawaddy, dated the 
17th September, 1928, Í 

The main questions arising upon the present appeal were 
whether in the insolvencies of Maung Ba Than and Ma Ngwe Tin, 
his wife, the respondent firm was entitled to prove (as a secured 
creditor) in respect of a debt of Rs, 30,oqp secured by a registered 
mortgage dated the 7th July, 1927. executed by both the said insol- 
vents ; also whether the said mortgage was validly registered. The 
District Court answered those questions in the negative, and the 
High Court in the affirmative, i 


(1) (1930) 60 M. L. J. 210. 
(2) (1914) L: R. 4a Ws Ar aa y 1 By By 37 Alls ag jar C, L: J: 228.. e 
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Geoffrey Lawrence, K, C. with Robert Leach for the appellants ; 
The trial judge, decided the case, which depends entirely upon 
questions of fact, in accordance with the weight of evidence, 
The respondent has not discharged the onus of proof which 
was upon him under section 53 of the Provincial Insolvency Act: 
The Official Receiver, Tanjore v, Vedappa Mudaliar (1); Official 
Assignes af Rangoon Y. L. Roopjee (2). The mortgage deed was not 
duly registered. The endorsement of the Sub-Registrar clearly 
shows that is was presented by Maung Ba Than as agent for the 
mortgagee, but there is no proof that he was duly authorized by a 
power of attorney in the form prescribed by section 33 of the 
Registration Act : Jambu Prasad v. Muhammad Aftap Ali Khan (3), 

Danne K. C., with A. M, Talbot, for the Respondent: The 
evidence established that the amount was duly advanced 
by; the respondent firm to the insolvents, and that the mortgage 
of the 7th July, 1927 was executed by the insolvents, The said 
mortgage was a valid instrument and was duly registered’ The 
burden under section 53 of the Insolvency Act was wrongly placed 
on the transferee ; Offi:tal Assignee v, Khoo Saw Cheow (4). 

Their Lordships’ judgment was delivered by 

Lord Atkin: This is an appeal from a judgment of the High 
Court of Rangoon by which the Court on appeal from the District 
Judge in Bankruptcy reversed the decision of the District Judge in 
a matter which arose in the separate bankruptcies of a man named 
Maung Ba Than and his wife, Ma Ngwe Tin, who were engaged 
in some kind of commercial enterprise (not very clearly defined) in 
Kyauktan. The husband and wife were separately adjudicated 
bankrupt on the 28th November, 1927, on the petition of a peti- 
tioning creditor, a moneylender, who, in his petition, called atten- 
lion to an alleged mortgage by the debtors in July of the same 
year, Shortly afterwards the Official Receiver was appointed 
Receiver, and a subsequent application was made by him to declare 
fraudulent the mortgage in question, The actual application was 
made under section 53 of the Provincial Insolvency Act, 1920, 
which provided that :—~ 


<“ Any transfer of property not being a transfer made before and 
in consideyation of marriage or made in favour ©fa purchaser or 
any encumbranger in good faith and for valuable consideration 


(1) (1924) 47 M. L. J. 431, 

(2) (1928) I. L. R, 6 Ran. 676. 

(3) (1914) L. R.qz I. A, 223 LLL R. 37 All. 493 a1 C. L. J. 218. 
(4) (1930) 60 M. L. J. 210. 
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shall, if the transferor is adjudged insolvent, within two years after 
the date of tbe transfer be voidable as against the Receiver, and 
may be annulled by the Court,” 


The attack was levelled on a registered’ mortgage made by a 
deed of the 7th July, 1927. In that mortgage ithe two debtors 
reciting that they wish to repay all debts due to Chettyar, borrow 
the principal sum of Rs. 30,000, from the?!present respondent, 
P. L, K, M., R. M. Chettyar, ona mortgage of their own proper- 
ties. Then the premises are set out, which consist of a certain 
number of acres of paddy land and some other land, and the mort- 
gage recites that, if there be default with respect to payment they 
will be sold, and it winds up by saying: “ We the debtors agree 
to this and’agree to take a mortgage on the aforesaid properties,” 
The deed purported to bs signed by five witnesses, and it was 
registered, It is endorsed by the sub-registrar as presented by 
Maung Ba Than, the male debtor, for P, L, K. M, R. M, Chettyar, 
and then the debtor and his wife, the two debtors that is, admitted 
execution, and they were duly identified, and the debtors duly 
admitted the receipt of the consideration, Now, when the case to 
annul this deed was heard, it was heard in the first instance by 
one District Judge, who was succeeded afterwards in the course of 
the hearing by Mr. Baguley, who eventually decided the case, 
Their Lordships think there can be no doubt that on that hearing 
and, indeed, in their opinion throughout the hearing all the parties 
were of opinion that the onus was on the transferee, the mort- 
gagee, to show that the transaction was one within the words of the 
Act, “in good faith and for valuable consideration,” and as a 
result the agent of the mortgagee firm first called his witnesses, and 
he gave evidence himself. He called the attesting witnesses, and 
he produced his books, and he said that the debtors had had 
transactions with him for some time, that they had been indebted 
inasmuch as Rs, 25,000 borrowed at different times, and the 
money was still outstanding earlier in the year, but that they had 
gradually paid off the whole sum that had been Isnt by him and 
that they desired to borrow Rs. 30,000 on mortgage, that he had 
assented, and that he had collected from different sources sufficient 
money to pay the Rs. 30,000, and on the 7th July fhe matter was 
carried out and the deed had been written by a writer, There 
was some discrepancy as to who had given the orders for writing this 
deed, but it had been duly executed by the debtors and it had been 
attested by witnesses then and there. The debtors then were ‘paid 
the consideration money, which had taken some time ta collect, 
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and the deed was afterwards taken to be registered, and it was regis- 
tered, and in the meantime, it was taken to the office ofa person who 
was particularly chosen as being a respectable witness, he being the 
bailiff of the local District Court, and he witnessed it and the par- 
ties then proceeded to registration, Then he produced his books, 
and his books showed that the transactions had taken place in the 
early part of the year, as he enumerated’them. The books showed 
the entry of this sum, and the creation of this mortgage deed, and 
the books also showed the gradualaccumulation of the money which 
was required for the purpose of paying the Rs. 30,000, and they also 
showed that the daily cash balance of the mortgagee on this 
particular day was, atthe end ofthe day, depleted by practically 
precisely the amount he said he had advanced to the debtor, His 
case was that, in addition to lending that money, when the parties 
returned from the registration officer they asked him for a further. 
Rs. 10,000, which he gave them on a mere promissory note 
without any security, and this transaction was also entered in the 
books, The witnesses were cross-examined, and there is no doubt 
that they gave conflicting statements as to who precisely was pre- 
sent at any given time, where each of the transactions took place, 
In particular, the witness, who was the bailiff and was named 'Ba 
On, gave evidence to the effect that, though he had attested the 
document it was then only brought to him by the representative 
of the respondent, and he asked him to attest it, and he duly did 
attest it without the presence of the two debtors and without having 
their signatures acknowledged. So the trustworthy witness 
turned out to be less worthy of trust than he had originally been 
reputed to be, - 

Now the Receiver met this case by calling one witness only. 
He called the writer of the deed, and the writer of the deed contra- 
dicted two or three of the respondents’ witnesses, because he said 
that he had written the deed in his own office or house that he had 
been sent for by Chettyar on the morning when it was eventually 
executed, and that he himself never had been to’ the office or seen- 
it executed or seen any. of the attesting witnesses, > though some of 
the witnessts said he was there, - 

The learned ‘Judge, in consideration of all these circumstances, 
came to the conclusion that the circumstances were suspicious 
and he attached importance to the fact that there was this 
large sum borrowed at one time, and that it was necessary to 
accumulate gradually sums sufficient to pay it, and he, not unnatu- 
tally, thought it was somewhat remarkable that, after the money 
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had been borrowed and security provided, there was an unsecured 
loan of Rs, 10,000, and he attached considerable importance to the 


contradictions of tbe various witnesses of the facts stated in the The O 


agreements themselves, and he came to the conclusion that the 
defendants had not made out the case which they ought to have 
made out, and had not established that this was a Jona fide transac- 
tion and one for value. 

Now thers are, no doubt, some remarkable circumstances in 
this case, and the witnesses also contradict one another to some 
extent ; but it does not appear to their Lordships that, even assum- 
ing the onus to be where the learned District Judge places it, he 
was right in. coming to the conclusion that the respondents 
did not discharge the onus that was upon them, The facts 
appear to be overwhelming that here there was a real transac- 
tion. The Chetty, the man that is who was in charge of the trans- 
action, was the manager of the business, and could not be suggested 
to be the principal, He had duly recorded in the books, which 
were not challenged, a number Of transactions, all of which bore 
out his story. He entered up the facts of the case, and he had 
shown in the books that he had advanced the money and he also 
showed in the books that he had borrowed money, obviously for 
the express purpose of being able to lend it to the debtors, and 
there was no affirmative evidence to the contrary, though no doubt 
some inference could be drawn from the fact that the witnesses had 
to some extent contradicted themselves. But the substance of the 
case ig that no plausible method. of carrying out the fraud, no 
plausible motive for such a fraud, was evet really put before the 
District Judge at all, and, indeed, it has not been put before 
their Lordships, and at the present moment it is not explained how 
it could be that these debtors, if they were minded to enter into a 
transaction which was not a Šona jide one, should approach the 
manager of the branch business and induce him to enter into a 
series of forged entries in his books, because for every one of 
them he would eventually hava to account to his principal. 

That appears to their Lordships to be the substance of the*case, 
and-so regarding it*their Lordships have no doubt that thj$ transac- 
tion was a transaction which was proved to represenf that which it 
purported to be—that is, the transaction of a real mortgage, 

The case came before the High Court, and they took the view 
that their Lordships have expressed. Their Lordships cannot help 
feeling that perhaps in the High Court they expressed themselves 
rather too lightly in respect of the difficulties which the District 
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Judge obviously had to deal with on the facts; in the result, however, 
their Lordships are of opinion that Mr, Justice Heaid, who gave 
the judgment of the Court, took the right view of the transaction, 
and that it ought to have been treated by the trial Judge asa 
genuine transaction for value, 

So far the case has been dealt with on the footing that the onus 
was in fact on the respondents, but since the case was on before 
the High Court in Rangoon the matter of onus has been decided 
in a case in which the judgment was delivered by this Board on the 
agth July of this year, the case of anappeal from the Supreme 
Court of the Straits Settlements entitled Zhe Official Assignee of 
the Estate of Cheah Soo Tuan against Khoo Saw .Cheow,* That 
case arose on Section 5o of Ordinance No. 44 as to bankruptcy, 
which appears to be in the same terms in substance as Section 
53 of the Provincial Insolvency Act, The material words as 
cited in the judgment are :—“ Any settlement of property not 
being... a settlement made in favour of a purchaser... in 
good faith and for valuable consideration... shall if the 
settlor becomes bankrupt within two years after the date of 
this settlement be absolutely void as against the official assignee.” 
The decision of the Board in that case was that the Judge had 
come to the wrong construction of section 50 by throwing the 
onus on the transferee. Only one passage from the judgment 
of the Board need be read :— ¢ 

“ Their Lordships are of opinion (r) that the trial Judge was 
wrong in his construction of section so of the Ordinance ; (2) 
that there was nothing in the admitted facts to shift the onus of 
proof to the respondent.” t 

Their Lordships, therefore, feel bound to state that the view 
taken in the District Court in this case as tothe burden of proof 
was wrong, The onus was wrongly laid on the respondents ; it was 
on the Official Receiver, It therefore follows that the decision 
given by the High Court was a fortiori correct, because it seems 
obvious that, if the onus was onthe Official Receiver, he had not 
discharged the burden that was upon him, 

At an durlier stage the petitioning creditor had petitioned the 
Court disputing*the proof of the respondents on the ground that 
the mortgage and promissory” notes were fraudulent and without 
consideration. It is clear that this petition was never the subject of 


*PsC, appeal No. 130 of 1929, since reported in 60 M. L. J. 210—x, J, R. ° 
+ Meaning thereby the transferee. K, J. R. 
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any separate determination by the Court. Itis obviously disposed è Pe 
of by the findings on the Official Receiver’s petition, 1930. 
Now the only other point that arises is a point that was raised fhe ORAA esses 
onthe Registration Act, Their Lordships have already called ELK RM 
attention to the fact that the endorsement by the Sub-Registrar Chettyar Firm. 
upon the document recites that the document was presented for Lord Atkin, 
registration at rr o'clock in the forenoon on the 7th day of July. — 
Section 32 of the Registration Act provides that:— , 
“Every document to be registered under thia Act, whether 
such registration be compulsory or optional, shall ba presented at 
the proper registration offica ; (a) by soms person executing or 
claiming under the sanre, or in the case of a copy ofa decree or 
order, claiming under the decree cr order, or (4) by the representa- 
tive or assign of such person, or (¢) by the agent of such person, 
representative or assign, duly authorised by power-of-attorney execut- 
ed and authenticated in manner hereinafter mentioned.” 
It hag been decided by this Board in Jamdu Parshad v. Muha- 
mmad Aftab Ali Khan, (1) on appeal from the High Court 
at Allahabad that, where a document is presented for regis- 
tration by an agent not authorised by a power-of-attorney, the 
registering officer has no jurisdiction to register it or to endorse 
thereon a certificate under section 60, and the point is made that 
the endorsement shews that when the debtor presented this 
document for registration, he purported toact as agent for the 
mortgagee firm but, inasmuch as he did not prove that he 
had a power-of-attorney authorising him to act for the 
mortgagees, the registration is bad under the decision 
above cited. Now it may be that one answer might be that there 
‘is no evidence in this case to show that the agent had no power-of 
attorney, but, on the qusstion of the person on whom the onus is in 
such a matter as that, their Lordships do not express any final 
opinion, except to say that, if the onus were on the Official Receiver 
in that matter, obviously he has not discharged it; but in this 
particular case there seems to be a simple answer, and that is this ; 
the Sub-Registrar was called as a witness, and in cross-examination 
he said the documsnt was p resented to hitm by the debtor, and he 
said he wanted it ragistered. Now if that is so it would appear 
this document was duly presented for registration in accor- 
dance with Section 32 of the Registration Act by some person 
executing the same, and that the registration is entirely in order, 
and that the learned District Judge who decided this part of the 
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case was quite right in the view he took, Even if the endorsement 
purported to show an invalid presentation there is nothing in the 
Act to prevent a person from showing that the endorsement made 
by the Sub-Registrar was inaccurate, and proving the real facts. 

It follows, therefore, with regard to tbis difficulty the point 
turas out to be a bad one, and there is no objection to be made 
on that footing. 

Therefore, in their Lordships’ Slama the appeal fails, and 
their Lordships will humbly so-advise His pao The appellant 
must pay the costs of this appeal. 

Cutler Allingham and Ford ; Solicitors for the’ Appellant, 

Bramall and Bramall: Solicitors for the Respondent, 


KJ. Re Appeal dismissed, 


On the question of onus probandi under section 53 of the Provincial 
‘Insolvency Act, 1920, the decisions to the contrary, of the High Courts in 
India, (see Rustomji’s “‘ Insolvency and Bankruptcy”, 2nd ed,, page 308, and 
Mulla’s “Insolvency”, pp 429, 434), must now be regarded as overruled.—x. J. R. 


APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice C, C, Ghose, 


MOULVI OSMAN ALI AZZAS USMAN ALI: FAKIR © 
a 


FAIJIAN BEWA AND oTHERs,* 


Kat kabala— Enjoyment of usufruct in lieu of payment of rent to the landlord— 
Stipulation ta redeem on payment of principal and interest—Wheiher a case 
of rectification on the ground of mistake—Tramsfer of Property Act (IV of 
1882), Secs., 76 and 77, if gpplicable to the terms of the deed. 

A hat habola was executed in respect of certain lands and the executants 
delivered poesestion to the recipients with the stipulation fhat the usufruct of the 
land would be enjoyed by them for nine years in lien of their paying the rent 


. to the landlords and that if on the expiration of nine years the lands were not 


*Appeal from Appellate Decree No. 2927 of 1927, against the decree of 
Moulvi Lutfar Rahaman, Additional. Subordinate Judge of Mymensingh dated 
the 20th August, 1927, reversing that of Babu Satis Chandra -Sen, Munstf, and 
Court? Mymensingh, dated the 26th February, 1926, 
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redeemed on payment of the principal with full interest the 4af kobala itself 
would be regarded as an out and out sale. A suit was brought for redemption 
of the lands on payment of the principal amount only. The plaintiffs case was 
that the stipulation for redemption on payment of principal and also interest 
was inserted by mistake : 

Held, the plaintiff could only redeem by paying the principal sum and interest. 
As the parties with the deed before them chose to execute the deed knowing 
exactly what it contained, there was no case for rectification or cancellation on the 
ground of mistake. j 

Tho mortgagors further could not ask under sections 76 and 77 of the Transfert 
of Property Act for an’ account of the receipts and profits of the land in as much 
as the bargain between the parties was only intelligible on the footing that 
the land in question could only produce a profit that would liquidate the 


reat, 


Appeal by the Defendant. 

Suit for redemption, 

The raterial facts appear from the judgment, 

Mr, Birendra Kumar De for the Appellant. 

Mr, Annada Charan Karkoon for the Respondents, 
The following judgments were delivered ; 


Rankin C. J.: In this case, the question arises between the 
heirs of certain mortgagor; and the assignee of the mortgagees, 
Apparently, the’ mortgage. bond which is before us expresses 
aloanof Rs. 850 with interest at three per cent per month 
and it purports to: bs a Aaf# kobaľa: or mortgage by conditional 
sale, It purports to say that the lands are to be kept in 
hot for a period of nine years from April rgoz till 1911 and 
that during that time the mortgagees will be entitled on paying 
the rent to the landlord’s sherista to appropriate the profits arising 
out of the crops and the trees and fruits in lieu of the annual rent 
payable, It then goes on to say that, on the expiry of the nine 
years, the mortgagors shall redeem the 4a¢ dodu/a after paying the 
entire amount due for principal and interest, “If we cannot pay the 
entire amount according to the stipulation, then after the term 
this af Aodaée isself will bə regarded as an ow and out sale and we 
shall cease to have any right.” . 


The suit before us which was brought upon this document of 
rgo2z was brought in 1925 for redemption and the defendant—the 
, assignee of the mortgagees contends, first of all, that the docu- 
ment was not a mortgage at all but an out and out sale, On that 
point, it seems to ms that the terms of the deed are much too 
strong to give rise to any reasonable doubt, g 
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The second contention of the defendant appellant is that, while 
the plaintifs may redeem, they can only redeem by paying the 
principal sum and interest, notwithstanding that since 1902 the 
mortgagees have been’in possession. Now, that is met on the part 
of the plaintiffs by a case to the effect that the stipulation which is 
expressed “‘on the date of the expiry of the term we shall redeem 
this Aut hodala after paying the entire amount due for principal and 
interest” was inserted by mistake of the scribe and the findings of 
fact of the lower Appellate Court are that, from the evidence of 
the scribe and an attesting witness, it appears that the original 
intention was that the mortgagees were to have the usufract in 
lieu of interest, that the reference to interest in the deed was drawn 
to the attention of the parties before the deed was executed and 
that the mortgagees refused to have the deed altered. From the 
witnesses on both sides, it is clear that the real agreement between 
the parties was that no interest would be charged on the 
principal and that the interest was to be satisfied from the usufruct— 
it being said that the mortgagees after protest by the mortgagors 
said that they would not charge interest and so the stipulation was 
allowed to remain. The other witness says that the mortgagees 
said that they would not demand any interest if they would not 
demand any interest for the other ot kadola. Now, the parties with 
the deed before them chose to execute the deed knowing 
exactly what it contained. In my judgment, there is no case for 
rectification or cancellation on the ground of mistake. In these 
circumstances, it is contended that nevertheless by virtue of sec- 
tion 76 and section 77 of the Transfer of Property Act the position 
is notwithstanding the bargain between the parties, that the mort- 
gagees must account for the receipts and profits from the landsand 
that the liability to pay rent and liability to pay interest must be 
brought into the other side of that account. It seems to me that 
the bargain between these parties is only intelligible on the footing 
that this was land which at the time would only produce a profit 
that would liquidate the rent, Otherwise, I cannot understand 
why an arrangement should be made that the mortgagees 
would go into possession and appropriate the profits in lieu 
of the annual rent payable, If this was land which in some 
year failed to produce the actual rent and in another year pro- 
duced much more, then I could understand the bargain between . 
the mortgagors and the mortgagees that the mortgagees would go 
into possession and, in return of getting the whole of the profits, 
would undertake to indemnify the mortgagors against the liability 
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to pay rent, That bargain was made and I am not of opinion 
that it was a bad bargain in point of law ; and it seems to me that 
this somewhat extraordinary document must be interpreted in that 
way alone. That being so, I am of opinion that the position here 
is that this appeal must be allowed and the case must be sent 


back to the lower Appellate Court to deal with it upon the footing ` 


that the plaintifs cannot redeem without paying the amount due 
for principal and interest apart altogether from the amount of rents 
and profits received by the mortgagees from the land. 


The appeal is, therefore, allowed with costs, We do not disturb 
the order of the Lower Appellate Court as to costs. 


C. C. Ghose, J: I agree. 
S. K, R, 


(o 


Appeal allowed, 


PRIVY COUNCIL. 


Present: Viscount Dunedin, Lord Thankerton, Lord Russell 
of Killowen, Sir George Lowndes and Sir Dinshaw Mulla, 


BHAGAT SINGH AND OTHERS 
v, 


THE KING-EMPEROR. 


[PETITION FOR SPECIAL LEAVE TO APPEAL FROM THE JUDGMENT 
OF THE COURT OF THE LAHORE Conspiracy CAsg TRIBUNAL, | 


Governament of India Act, seclion 72— Emergency fowers of the Governors 
General— Ordinance constituting special tribunal for trial ef offences—Usver- 
nomGereral to be site judge ef “state of emergency” — Peace and gBod governe 
meni of British’ India—Reasons for promulgation’ of Ordinance— Privy 
Council, not a Court of Criminal Appeaj—Objection going to root ef the 
jurisdiction, 


An objection which, if well-founded, Won'd go to the root of the jurisdiction 
of the Court below, does not fall within the strict rule that the Board is nota 
tribunal of criminal appeal.. 
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The ordinary criterion applicable to all petitions to His Majesty in Council 
for special leave to appeal is, that leave will not be granted where upon the face 
of the application it is plain that on the merits it is bound to fall. 


Under section 72 of the Government of India Act, which authorizes the 
Governor-General, in cases of emergency, to promulgate Ordinances for the peace 
aad good government of British India, the Governor-General alone is to be the 
sole judge of whether the state of emergency exists and whether the Ordinance 
conduces to the peace and good government of British India, as contemplated 
by the section. 

Consequently, when the Governor-General, acting under the powers con- 
ferred by the section aforesaid, makes an Ordinance constituting a special tribu- 
nal for the trial of certain offences, it is nut competent to the Courts to 
review the Governor-General’s judgment as to the existence of the state of 
emergency, and the validity of the Ordinance cannot therefore be challenged on 
the ground either that a state of emergency did not in fact exist or that the 
Ordinance did not conduce to the peace and good government of British India. 

The power given to the Governor-General by section 72 1s an absolute power, 
without any limits prescribed, except only that it cannot do. what the Indian 
legislature would be unable to do, although it is only to be used in extreme cases 
of necessity where the good government of India demands it. i 

It is not in any way incumbent on the Governor-General as a matter of law to 
expound the reasons which induce him to promulgate an Ordinance under section 
72. 

Petition for special leave to appeal from the judgment and 
convictions by the Lahore Conspiracy Case ‘Tribunal, Lahore, 
dated the 7th October 1930, The first three petitioners were 
sentenced to death ; the next seven to transportation for life; and 
the remaining two to seven and five years’ rigorous imprisonment 
respectively, 


The ground on which the petitioners sought leave to appeal 
was that the Lahore Conspiracy Case Ordinance, 1930, which provi- 
ded for the constitution of a special tribunal and for the proce- 
dure to be applied thereat on the trial of the petitioners, was 
ultra vires section 72 of the Government of India Act, 


On May ist 1930 the Governor-General, in the exercise 
of the powers conferred Sy section 72, promulgated the Ordinance 
in questien, and accompanied it by a statement’ of the reasons for 
so doing. * The statement was as follows: “1, On the rith July 
1929 the enquiry in the prqceedings known as the Lahore Cons- 
piracy Case commenced before a Magistrate, who was for this pur- 
pose relieved of all other duties. The accused in the case 
number 24, of whom 5 are still absconding, The offences alleged 
agaifist the accused are both in theip own nature and in their rela- 
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tion to the public security of unusually serious character. They 
include the murder of Mr, Saunders, Assistant Superintendent of 
Police, and head constable Chanan Singh in Lahore, on the 17th 
December 1928, the establishment of bomb factories at Lahore and 
Saharanpore, the conspiracy leading to the throwingof two bombs, in 
the Legislative Assembly on the 8th April 1929, and various other 
reyolutio ary acuvities, For the purpose of establishing these charges 
which were concerned with many diferent places and with events 
occurring over a considerable period of time, the prosecution con- 
sidered it would be necessary to produce about 600 witnesses. 

“2, Two of the accused had resorted to hunger strike before 
the commencement of the enquiry. A number of others followed 
the same course shortly afterwards with the result that by the 26th 
July 1929, the case had to be adjourned owing to some of the 
accused being unfit to attend the Court. The case had to be 
successively adjourned on the same ground until the 24th Septem- 
ber, It was then resumed, but there were numerous interruptions 
owing to defiant and disorderly conduct by some of the accused 
or demonstrations by members of the public, On February 4th 
1930 most of the accused again went on hunger strike, and the 
case was on this account adjouraed from the 8th February till the 
8th March, 

“3, The enquiry has now been in progress for more than nine 
months and during that time it has been possible to examine about 
230 witnesses only out of a probable total of 607, The spectacle 
of these proceedings obstructed by unprecedented delays, and 
repeatedly disturbed by disorderly conduct and revolutionary 
demonstrations, has tended to bring the administration of justice 
into contempt and it is impossible to count upon obtaining a con- 
_ Clusion by the normal methods of procedure within any calculable 
period, 

“4. After anxious consideration I have come to the conclu- 
sion that neither the ends of justice nor the interests of the accused 
are served by allowing these proceedings to drag outto a length 
which cannot at present be foreseen, Public policy clearly 
demands that the graye charges against the accused should 
be thoroughly scrutinised and finally adjudicated upon with the 
least possible delay, by a tribunal of indubitable "impartiality and 
authority, and that the preliminary proceedings which have already 
extended over nine months and the end of which is not yet in 
sight should be terminated. It is also necessary to ensure that 
obstruction shall not further interrupt the course of justice, I 
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have accordingly decided to avail myself of the authority conferred 
upon the Governor-General under section 72 of the Government of 
India Act and to issue an Ordinance which has the effect of 
entrusting the trial of this case toa tribunal to be constituted by 
the Chief Justice of the High Court of Judicature at Lahore, and 
consisting of three Judges of the High Court and to invest this 
Tribunal with powers to deal with wilful obstruction, By these 
means the accused will be assured of a trial before a Court of the 
highest possible authority and it may be expected that a final and 
just decision will be reached with no unnecessary delay, I am 
convinced that the action which I have thought it right to take 
will best secure the achievement of the true ends of justice and 
re-establish respect for the administration of the law.” 

On the 2nd July 1930, during the progress of the proceedings 
before the special tribunal, an accused (afterwards acquitted) 
named Des Raj made an application by way of habeas corpus to 
the High Court, Lahore, impeaching the validity of the Ordinance 
in question, The Court gave judgment on the 16th July 1930. 
Mr, Justice Broadway was of the opinion that the decision of 
the Governor-General whether a state of emergency existed which 
called for an Ordinance was final and not liable to consideration by 
the Courts although it was open to the Courts to decide whether 
on making the Ordinance he kept its terms within the provi- 
sions of the Government of India Act, and the learned Judge 
was of the opinion that if it was open to the Court to decide 
whether there was or was not a state of emergency, the application 
itself and the facts stated tothe Court by the applicant’s coun- 
sel sufficiently showed the existence of an emergency. 

The other learned Judge (BAide, 7.) was of the opinion that 
the existence of an emergency was a condition precedent to | 
the exercise of the power of promulgating Ordinances conferred 
upon the Governor-General and that Section 72 required the 
power to be exercised only for the peace and good government 
of British India or any part thereof; that therefore unless these 
conditions were fulfilled mo Ordinance promulgated under section 
72 would þe valid and if therefore the Court had power to en- 
quire into “the validity of an Ordinance it must necessarily have 
power to see whether the conditions are fulfilled. He was how- 
ever of the opinion that the situation created by the action 
of the accused persons themselves brought about a state of 
emergency which enabled the Governor-General to exercise the 
power vested in him by section 7a, The application was, accor- 
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dingly, dismissed ; (see 37 Punjab Law Reporter 677 and 126 In- 
dian Cases, p. 177, where the judgments are fully reported). 


It appeared from the judgment of October 7th 1930, against 
which leave to appeal was now sought, that the trial before the 
special tribunal began on May sth. 1930, and thaton June arst 
1930, after 25 witnesses forthe prosecution had been examined, 
two new members of the tribunal were appointed in place of 
two of the members who had been originally appointed, 


D. N. Pritt, K. C., (with Horace Douglas and C., Sydney 
Smith) for the Petitioners, submitted that if the exercise of the 
power conferred by section 7a were challenged it was necessary 
to establish affirmatively that there was a case of emergency. It 
was not for the Governor-General to say that there was an emer- 
gency ; it must be proved before the Courts. 


[Viscount Dunedin; You mean to say that the Court must 
have a power of reviewing the opinion of the Governor-General 
that there isan emergency ?] 


I submit that anybody, however eminent, who has power to 
act, when certain facts are alleged to exist, must make up his own 
mind whether those facts exist or not; and when his 
power is challenged it is a question to be decided before the Court 
whether those facts did exist, Section 72 of the Government of 
India Act was not a matter of administration ; it was a matter of 
substituted legislation, 


The proper method of construing the statute was to see what 
words were used in other sections, and a comparison in this Act 
made it overwhelmingly clear that the Imperial Parliament in sec- 
tion 72 was deliberately refraining from entrusting to the Governor- 
General the right to decide whether there was an emergency or 
not, The essence of emergency was the need to act swiftly, In 
these proceedings the question of emergency had been twice con- 
tested, and twice the Crown had not adduced a tittle of evidence 
that there was an emergency, In those circumstances the decision 
of the special tribunal ought to be deglared by the Board to be 
entirely void, j 


It was right to bear in mind what the Ordinarce “actually did. 
It said that here were a number of men in tustody and under 
trial on specific charges ; tbat they had at the moment a right as 
citizans’ of British India to have a prima facie case against them 
befora they were tried ; to know what that case was; to be tried 
before an ordinary Sessions Judze ; and after that, to have the 
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right to carry an appeal to the High Court. The Ordinance depriv- 
ed the petitioners of those rights, 
Further, at any momsnt the special tribunal might change its 


The King-Emp eran: personnel, and when they came to the end of the case it might well 


— 


February, 27: 


be that the petitioners would be sentenced to death, without 
appeal, by three men who, by reason of the changes of fersonne/, 
might never have seen any single ons of the witnesses, 

Learned counsel contended that the petitioners ought to be 
given the opportunity of putting before the Board the argument 
that the Ordinance in question could not fall within the words 
‘for the peace and good government of British India.” 

Counsel further submitted that the Ordinarce was repugnant 
to the Government of India Act (an enactment of the Imperial 
Parliament), because it deprived the High Court of Lahore of 
jurisdiction in the cases as conferred on it by section 113, 
Before the Ordinance was passed the High Court of Lahore had 


` jurisdiction to hear the petitioners on appeal, a right which the 


Ordinance took away. Section 84 of the Act referred to, 

Dunne, K. C. and Wallach, for the Crown, were not called upon, 

Their Lordships’ judgment was delivered by 

Viscount Dunedin :—This case does not fall within the strict 
tule that has been again and again laid down that this Board does 
not and will not act as a tribunal of criminal appeal, because here 
the objection, if it were good, would go to the root of the jurisdiction, 
But it is subject to the ordinary criterion ‘which is applied to all peti- 
tions for special leave to appeal, to wit, that leave will not be grant- 
ed where upon the face of the application it is plain that on the 
merits it is bound to fail, 

Now the only case that is made here is that section 72 of the 
Government of India Act did not authorise the Governor-General 
to make the order he did constituting a special tribunal for 
the trial of the offenders who, having been convicted, are now 
petitioners here, The 72nd section i; as follows :— 

* “72, The Governor-General may in cases of emergency make 
and promulgate Ordinances „for the peace and good government of 
British fndia or any part thereof, and any Ordinance so made shall 
for the spacéeof not more than six months from its promulgation, 
have the like force of law as an Act passed by the Indian 
Legislature ; j 


*Sec. 72, as amended by the Government of India Act, 1919, the words 
“Indian legislature” being substituted for ‘‘ Governor General in Legislative 
Council. x. J. R. 
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but the power of making Ordinances under this section is-subject to 
the like restrictions, as the power of the Indian Legislature to 
make laws: and any Ordinance made under this section is ‘subject 
to the like disallowance as an Act passed by the Indian Legislature 
and may be controlled or superseded by any such Act,” 

The petitioners ask this Board to find that a state of emergency 
did not exist, That raises directly the- question whois to be the 
judge of whether a state of emergency exists. A state of emergency 
is something that does not permit of any exact definition :—It 
connotes a state of matters calling for drastic action which is to be 
judged as such by someone. ‘It is more ‘than obvious that that 
someone must be the Governor-General and he alone. Any other 
view. would render utterly inept the whole provision, Emergency 
demands immediate action, and that action is prescribed to be 
taken by the Governor-General, It is he alone who can promulgate 
the ordinance, 

Yet, if the view urged by the petitioners is right, the judgment 
of the Governor-General could be upset either (2) by this Board 
declaring that once the ordinance was challenged in proceedings 
by way of hebeas corpus the Crown ought ‘to prove affirmatively 
before a Court that a state of emergency existed, or (b) by a finding 
of thls Board—after a contentious and protracted enquiry—that 
no state of emergency existed, and that the ordinance with all that 
followed on it was illegal, 

In fact, the contention is so completely ‘without foundation on 
the face of it that it would be idle to allow an appeal to 
argue about it, . 

It was next said that the ordinance did not conduce to the 
peace and good government of British India. The same 
remark applies, The Governor-General is also the judge of that, 
The power given by section 72 is an absolute power, without any 
limits prescribed, except only that it cannot do what the Indian 
legislature would be unable to do, although itis made clear that it 
is only to be used in ex:reme cases of necessity where the good 
government of I . sia demands it, . 

It was urged tnat there was re pugnancy between the ordibance 
as passed and the @nstituuon ot the High Court of Lahore, and 
that the term, of section 84 (1) mako void the ordinance because 
of such repugnancy, But, as soun as ‘it is admitted, as Counsel 
candidly did admit, that an Act might bu passed by the Indian 
legislature under the powers of section 65 in the same- terms asthe 
ordinance the point as to repugnancy vanishes, 
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_Their Lordships must add that, although the Governor-General 
thought fit to expound the reasons which induced him to promulgate 


- this ordinance, this was not in their Lordships’ opinion in any way 


incumbent on him as a matter of law, 
Their Lordships, for these reasons, have humbly advised His 
Majesty that this petition should be dismissed, 
Douglas, Grant and Dold: Solicitors for the Petitioners. 
Solicitor, India Office: Solicitor for the Crown. 


KJ. R. Petition dismissed, 


[The view taken by Bhide J, (Lahore) and by the Bombay High Court (129 
Indian Cases 596) that the question of emergency under section 72 of the Govern- 
ment of India Act is one of fact which the Courts can inquire into, must now 
the regarded as overruled by the above pronouncement of the Judicial Committee. 
-K Je Re] 


PRESENT : Lord Bianesburgh, Lord Macmillan, Sir Lancelot 
Sanderson and Sir George Lowndes; 


RAI RAJENDRA KUMAR GHOSH BAHADUR anD OTHERS 
U. 
RASH BEHARI MANDAL AND OTHERS, 


[ON APPEAL FROM THE Hica COURT oF JUDICATURE AT FORT 
WILLIAM IN BENGAL] 


cra Procedure. code (Act V ef 1908), section 110, paragraph 1,—Value of sube 
ject matter of suit in Court of first instance—Material date, that of insti- 
tution of swit—Certificate of fitness granted by High Court, may be dis- 
regarded where appeal tothe Board not competent. 

In the Civil Procedure Code, 1908, section rlo, paragraph 1, enacting 
that “the amount or value of the subject matter of the suit in the Court of 
first instance must be ten ‘thousand rupees or upwards, and the amount or 
value eof the subject matter fn dispute on appeal to His Majesty in Council 
must be the same sum or upwards,” the word ‘‘and” means ‘‘and’? and not 
“or,” so that, for the decree to be appealable to His Majesty in Council, 
each of the tw® conditons must be separately fulfilled. As regards “the 
amount or value of the subject nfktter of the sult in the Court of first instance’ 
the material date is that of the institution of the suit. 


Gudivada v, Maddi (1) followed. 
( (r929) L. R. 57I. A. 56; I. L. R. 53 Mad, 1673 51 C. L. J. 16 
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Held, accordingly, that where on ths plaintiff-appellant’s own evidence, 
the value of the suit atthe date of its commencement was found to be Rs 
5100.and no more, that a certificate of fitness to appeal to the Board, gran- 
ted by the High Court was unwarranted and must be disregarded, and that 
the appeal preferred to the Board pursuant to the said certificate was incom- 
- petent and ought to be dismissed. 

Appeal No, 22 of 1929 from a decree of the High Court, 
Caleutta, dated the oth February 1927, reversing a decree of the 
Subordinate Judge of Khulna, dated the 27th September 1924. 


Upjohn, K. C, and Wallace for the Appellants, 


DeGruyther, K. C.and Dude for the Respondents, took the 
preliminary objection that the appeal was not competent, the 
value of the subject matter of the suit in the Court of first 
instance being only Rs, 5100, and referred to Gudivada v, Maddi 
(1) and Moti Chand v. Ganga Parshad Singh (a). 


Their Lordships judgment was delivered by 


Lord Blanesburgh :—This is a plaintiffs’ appeal from a decree 
of the High Court of Judicature at Fort William, in Bengal, rever- 
sing a decree of the Subordinate Judge at Khulna and dismissing as 
against the respondents, the appellants’ suit, 


The respondents appearing are 9 out of an original concourse of 
414 defendants who at the commancement of the litigation on April 
zoth, 1921, were, so far as was physically possible, in occupation of 
an area of lands approximately 6,000 bighas in extent, situate in the 
* Collectorate of District Khulna, in Bengal, The appellants’ claim 
in the suit was to recover from the impleaded defendants khas 
possession of these lands, Their case in substance—it will suffice 
to state it in the barest outline—was that the respective interests of 
the defendants in the lands were no more than incumbrances within 
the meaning of Section rr of Bengal Regulation VIII of 1819, and 
that the appellants as auction-purchasers of the putni in which the 
6,000 bighas were comprised had right to avoid these incumbrances 
and recover for’ themselyes khas possession of the entirety of the 
lands, Very many of the defendants submitted in the course of the 
proceedings to the appellants’ demand” for possession of their 
holdings, and at fhe trial the claim was resisted by the respondents 
alone, the area of their occupancies representing a mere fraction 
of the acreage originally in suit. The respondents? resistance had 
no immediate result, The learned Subordinate Judge as has been 


(1) (1929) I. L. R. 57 I. A. 56; I. L. R. 53 Mad. 167; 51 C, L. J. 168, 
(2) (1901) L, R. 29 I. A. 43; L L, R, 24 All, 174. . 


391 


P, C. 


1931. 
Nord 


Rai Rajendra Kumar 
Ghosh Bahadur. 


v. 
Rash Behari Mandal. 


— 


February, 27. 


392 THE CALCUTTA LAW JOURNAL, [Vorn LIII 


P. C. , : . š 
an seen decreed the suit-against them. On appeal their resistance was 


1935, more successful, By the decree of the High Court of the gth Febru- 
Rai Rajendra Kumar 81y, 1927, the suit as against, them was dismissed, Hence the present 
Shor Bahadur appeal, made pursuant to a certificate of fitness granted by the High 
Rash Behari Mandal. Court on the 1 sth August, 1927, 
Lord Blaneshurghe To the competence of „the appeal so authorised a preliminary 
a= objection was at once taken by the appearing respondents. This 
was, they.said, “an appeal from a decree passed on appeal bya 
High Court ”—case (a) of S. rog of the Code of Civil Procedure. 
For such a decree to be appealable to His Majesty in Council 
the requirements of paragraph 1 of section rro of the Code must 
be observed, the respondents rightly observing that the second 
paragraph of the section is, in view of the decision of the Board in 
Gudivada Mangamma v. Maddi Mahalakshamma (1), inapplicable 
to the present case, Section rro, paragraph +, provides that :— 


“the amount or value of the subject matter of the suit in the 
Court of first instance must be ten thousand rupees or upwards, ‘and 
the amount or value of the subject matterin dispute on appeal 
to His Majesty in Council must be the same sum or upwards, ” 

In granting a certificate that the case was a fit one to be taken 
to His Majesty in Council the High Court, in the respondents’ 
submission, had omitted to have regard to the fact that the value of 
the subject matter of the suit in the Court of first instance had at 
the instance and on the evidence of the appellants themselves been 
found to be Rs, 5,r00 and no more, The respondents accordingly . 
objected that in these circumstances there was no warrant in law for 
the.certificate which the High Court had granted : that the appeal 
was incompetent, and ought not to be entertained. This objection 
of the respondents, fatalto the appeal if well taken, was at once 
argued as a preliminary issue and with it this judgment is alone 
concerned. f 

The true effect of Secticn 110 of the Code, as above quoted, is 
in two presently relevant respects, well ssttled by authority, First, 
the word “and ” where it occurs in the section means “and” 
and sot “oc”: each Condition > must be separately fulfilled. 
Secondly, as aidsi “ the amount or value of thg subject matter of 
the suit in the Court of first instance, ” the material date is that of 
the institution of the guit, The facta relied upon by the respon- 
dents.in support of their, objection, must be regarded with the 
ne ae not perhaps the obvious, construction of the 


dead R. 571A. ee Es R. 53 Maa, hs GL: Į 168. 
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section in view. Thus regarded, these facts are so striking that, oad 

as their Lordships think, it must have been through some oversight 1931, 

that their compelling signifiance was not apparently fully appreciated Rai Rajendra Kumar 
in the High Court. Ghosh Bahadur 


vV. 
The question of the valus of the suit at the date of its com- Rash Behari Mandal. 


-mencement was from the outset a matter of controversy. As 
plaintiffs, the appellants, in their plaint, stated the value of the 
lands brought into suit to ba Rs. 5,000, and they restricted their 
claim for mesne profits to Ra, roo, It was at once objected by 
the Sheristadar that the plaint had been undervalued and the 
appellants were directed to producs their auction sale certificate 
to assist the Court in determining the proper value. On the 28th 
April, 1921, apparently in the absence of the parties, the Court 
fixed that value at “ about Rs. 50,000 ” and directed the appellanta 
to pay within rs days, the sum which on that footing represented 
the deficit Court fee. Against the order so made the appellants, 
on the 13th May, rg2r, petitioned the, Court. In their petition 
they stated that the sum of Rs. 5,000, at which they had valued 
their plaint, was the proper market value of the lands in suit, 
ascertained after careful inquiry: that the stamp paid by them was 
proper and adequate, and no excess Court fee was leviable uson 
the plaint, They also offered to adduce evidence that their 
valuation was correct and they prayed that the operation of the 
order complained of might bessuspended pending the final disposal 
of their objection to it, In response to the appellants’ petition, 
the Court, on the 13th May, 1921, made an order which, after 
stating that the market value of the lands in suit could not be 
determined unless the Court got an idea as to the area of the lands 
ander cultivation and as to the produce, directed the appellants 
to file an affidavit stating the area of culturable lands and the 
approximate produce per bigha and valuations of those lands, In 
obedience to that direction the appellants daly filed, on the 
roth May, 1921, an affi javit of Jogendra Nath Chakrabarti, who 
was then and had bsen for sevea years the Naib of Taraf Sahapur 
belonging to the appellants, and who spoke with an intimate 
knowledge of the jands in question for 25 years. Their Lordships 
would at once emphasise a fact which has apparently escaped notice 
- in India, that this affidavit isthe sworn statement filed by the 
appellants as to the then value of the lands in suit ; that it remains 
the only evidence upon that subject ; and that the appellants have 
never sought to withdraw the affidavit nor in any respect to correct 5 
or qualify its statements, And it is clear, precise, and unambigtous, 
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After giving in the earlier paragraphs elaborate reasons for his 
opinion the deponent thus states the conclusion of the jwhole 
matter :— 

“ On the aforesaid grounds the value of the lands in suit can by 
no means exceed Rs, 5,000, This is true to my knowledge, ” 

The affidavit was accepted by the Court of the Subordinate 
Judge, and the plaint was ordered to be registered with no increase 
of Court fee. 

But the matter did not rest there. In the written statements of 
the respondents orof some of them, it was again objected that 
the value of the suit land was higher than that stated in the plaint, 
and upon that allegation the following issue was framed: “Is the 
suit properly valued and stamped”; on which issue the finding 
of the learned Subordinate Judge, in his judgment onthe 27th 
September, 1924, after trial, wasthat it had not been shown on 
the respondents’ side that the stamp paid on the plaint was 
insufficient, And that wag the end. The finding was, for the 
purposes of their appeal to the High Court, accepted also by the 
present respondents. They valued their appeal, in respect of 
their fractional acreage at the proportionate figure of Rs, 400, a 
valuation accepted both by the officials of the High Court and by 
the present appellants ; and the appeal proceeded without check 
on that score, 

Upon findings so clear it is note easy to assign responsibility 
for the confusion in this matter which, with results disastrous in 
the matter of wasted expenditure, crept into the subsequent pro- 
ceedings. Itis probably traceable to the terms of the appellants’ 
petition to the High Court, on the 2oth May, 1927, for leave 
to appeal to His Majesty in Council from the decree against 
them of the gth February, 1927. In paragraph 16 the appel- 
lants say :— 

“ The value of the subject matter of the suit in the Court of 
first instance is above ten thousand rupees and the value of the 
subject matter in dispute on appeal to His Majesty in Council is 


' above ten thousand rupees, ” 


The ajlegation, it will be seen, is taken almost textually from 
Section rro of the Coje, but with a variation which suggests the 
assumption that the values ia each case need only be the values 
at the date of the petition, and not, to take only the subject matter 
of the suit in the Court of first ingtance, its valueat the date of 
commencement—in this case more than six years before. And this 
assuinption seems to have been accepted by the High Court, for, 
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in spite of an affidavit on behalf of the respondents, in which it was 
stated that the subject matter of the suit in the Court of first 
instance had been determined at Rs, 5,000, the High Court, on the 
aoth June, 1927, ignoring that fact altogether and stating that there 
Was a dispute between the parties as regards the value of the subject 
matter of appeal to His Majesty directed the Court of first instance 
purporting to act in term3 of Order 45, Rule 5, to inquire into 
the matter and to submit a report as regards that value, and 
nothing more, 

On the asth July, 1927, the learned Subordinate Judge duly 
made his report as so directed, andin the result found that the 
value referred to was not less than Rs, 30,000. 

The report, as was right, left entirely untouched the value of 
the property in suit in the Court of first instance. No such question 
was referred, But the affidavit on that subject of Naib Jogendra is 
alluded to in the report, It had, it would seem, been vouched by 
the respondents for the purpose of showing that the high valuation 
of a mere fraction of the property then being put forward by the 
appellants could not be accepted. And its -correctness was appa- 
rently taken for granted on all sides, because in his report the 
learned Judge answers the respondents’ argument by stating that the 
affidavit refers to the date of the institution of the suit in rgar ; 
that six years had passed and that the settlement record shows 
very clearly that in the interval the quantity of land under culti- 
vation had greatly increased. In other words, no doubt is by the 
report cast upon the correctness of the affidavit either by the 
learned Judge, by the appellants, or by anyone else, It remains 
the authentic record of the facts, to which it deposes, 


In that position of matters the application for the grant of a: 


certificate finally came before the High Court on the r5th August, 
1927, and on that day it was granted. The original valuation in 
the Court of first instance is regarded by the learned Judges as 
being merely a question of Court fees paid by the appellants after 
challenge of their valuation. The case they say had been treated 
as a case of first appeal tothe High Court; that consequently 
the under-valuation, if such there was, had not affected the eourse 
taken by the case ifpon appeal ; and that in the circumstances there 
was no estoppel. “The report as to the value of thg subject matter 
of appeal was unexceptionabls and the correct course was to grant 
the certificate as asked, 

The Board is unable to accept either the reasoning of the 
learned Judges or their conclusion, They have not addressed them- 
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selves to what was really the only question, namely, whether the 
appellants had established that each of the two conditions imposed 
by Section 110 had been separately fulfilled, In truth, the appel- 
lants had not even attempted to establish the first of these condi- 
tions, Their own evidence on the subject negatived the case which 
it was necessary for them to prove, And no question of estoppel 
arose for the reason that the appellants did not attempt to question 
the correctness of the evidence they had adduced, nor did they 
express any desire either to vary or to qualify it, It is unnecessary 
for their Lordships to express any opinion upon the question how 
far any such attempt could, in this case, have succeeded had it been 
made. It was never made, In the result their Lordships cannot 
escape from the conclusion that the certificate of fitness was 
unwarranted, and it must be disregarded. The Board is not ina 
position to entertain the appeal, It ought, irrespective of merits or 
otherwise, to be dismissed with costs, : 

And their Lordships will humbly advise His Majesty 
accordingly, 

H. S. L. Polak: Solicitor for the Appellants, 

Watkins und Hunter: Solicitors for the Respondents, 


K. J. R, Appeal dismissed, 


PRESENT :— Zord Tomlin, Lord Macmillan, Sir John Wallis, 
Sir Lancelot Sanderson and Sir George Lowndes, 


OBLA SUNDARACHARIAR AND OTHERS 
. v. 
NARAYANA AYYAR AND OTHERS. 


[ON APPEAL FROM 1HE HIGH COURT OF JUDICATURE AT MADRaS,] 


Indian Registration Act (XVI of 1908), sections 17—Transfer of Property Act, 
(CV pf 1882), section §59—EQuitable mortgage by deposit of title deeds, made in 
the town pf Madras— Memorandum containing list of tile deeds deposited— 
Necessity’ of registration—Decument must embody terms of agreement between 
the parties andecenstitute the bargain betmeen them. 


An equitable mortgage, made in the town of Madras, by deposit of title deeds 
Was accompanied bya written memorandum signed by the mortgagor, in the 
following terms :—‘‘ As agreed upon in person ł have delivered to you the anders 
mentioned documents as security :” 

e 
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Held, (1) that as the transaction took place in the town of Madras, it did not 
require a registered instrument, (vide the last clause of gection 59, Transfer of 
Property Act, 1833). f 

(2) that having regard to its true construction and the circumstances in which 
it came into existence the memorandum ia question did not on its face embody the 
terms of the agreement between the parties and did not constitute the bargain or 
agreement between them, but was merely a written record of the particulars of 
title deeds the subject of anagreement constituted in fact by the act of deposit 
and the payment of the money, and that it neither purported nor operated to 

- create cr declare any right, title or interest in the property included in the deeds, 
and that the memorandum did not, therefore, require registration under section 17 
of the Indian Registration Act, 1908, 

Subramontan v, Lutchman (1), distinguished. 

Skaw v. Fester (2) and Kederpath Duit v. Shamloll Khetiry (3), referred to, 

Judgment of the High Court, Madras, affirmed. 


Appeal No. 59 of 1930, by special leave, froma judgment and 
decree, dated the 26th October 1928, of the High Court, Madras, 
which affirmed a judgment and decree, dated the 3rd November, 
1923, of the Subordinate Judge of Dindigul. 

The suit out of which this appeal arose was instituted in the 
Court of the Subordinate Judge of Madura by one E, N, A, Samu 
Pattar deceased, now represented by the respondents, to recover 
Rs, 60,895-14-0 due on a promissory note executed by one Krishna- 
swami Ayyar on behalf of his jcint family firm to the plaintiff and 
for a mortgage decree against the family properties on the ground 
that there was an equitable mortgage by way of deposit of title deeds 
of the properties effected in the City of Madras; the defendants 
(appellants) contended that there waz no valid equitable mortgage, 
as Exhibit B, the memorandum evidencing the transaction, was not 
registered and was inadmissible in evidence to prove a valid mort- 
gage. The trial Court held that Exhibit B did dot require regis- 
tration and passed the usual mortgage decree in favour of the plain- 
tiff, The learned Judge referred to the rule laid down by the Privy 
Council in Sudramonian v, Lutchman (1), and concluded his judg- 
ment in the following words :— 

“ We see that only one fact has besen gecorded and nothing more. 
That one fact wag that five documents of which a list was appended 
were handed over to the plaintiff as security. It doesnot refer to 
any loan, It states that the handing over was in ‘accordance with 
the agreement arrived at previously in a personal interview. 

(1) (1922) L. R, 50 I. A. 77; L L, R. 50 Cale. 338 3 38 C. L. J. 41. 

(2) (1872) L. R. 5 H. L. 321. 

(3) (1873) 11 Beng. L. R, (O, C. J.) 405. è 
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“ What that agreement was has not been specified, It, there- 
fore, has reference toan already completed transaction, Parties 
came together to negotiate a loan. The loan was to be by way of 
mortgage by deposit of title deeds. Title deeds were examined and 
accepted and the terms of the loan were settled, . All this was done 
orally, Thereafter, the promissory note was executed and the 
memorandum evidencing the deposit of title deeds. There are no 
words in the memorandum toconnect the deposit with the loan 
evidenced by the promissory note. None of the terms of the con- 
tract between the parties was embodied. There is no promise to 
pay any money and there is no reference toa loan at all, The bar- 
gain between the parties was referred to but not incorporated in it. 
In these circumstances I am of opinion that Exhibit B does not 
require registration. ” i 

The High Court, on appeal, affirmed the view of the Subordinate 
Judge, In the course of their judgment, the learned Judges 
(Madhavan Nair and Jackson, JJ.) made the following observa- 
tions ;— 

“ Applying the test laid down by the Privy Council in Sudra- 
monian v, Lutchman(1), we have to see whether Exhibit B contains 
the bargain between the parties; if it does, it is inadmissible in 
evidence for want of registration,...In our opinion Exhibit B is only 
a record of the delivery of the documents and nothing more... 
Exhibit B does not contain the terms of the contract between the 
parties, In these circumstances we do not think that it requires 
registration, The cases quoted above Chegamull Suganimull v, 
.Govindaswami Chetty (2); N. V. Nageswara Iyer v. Alagy 
Srinivasa Iyengar (3); Vadlamarnali v, Uppaluri (4), and 
which were referred to by the learned:Advocate for the appellants 
are all distinguishable as in some of those cases the main terms of 
the contract between the parties appeared in the memorandum, 
whilst in others the equitable mortgage itself was created by it, 
Applying the principle of the decision in Sudramonian v, Lutchman (1) 
we hold that Exhibit B does not require registration and does not 
exclude other evidence reggrding the creation of an equtable mort- 
gage by deposit of title deeds. The equitable mortgage alleged has 
been pate as proved in this case and we see no reason why 
effect should notebe given to it,” f 


(1) (1922) 1, L. R. 50 Calc. 338 5 L. R. 50 I. A. 77; 38C. L. J. qt. 
(2) (1928) 112 I. C, 491 ; [1928] A. I. R. Mad, 972. 

(3) (1925) 23 L. W. 6753 94 I, C. 427, 

(4) 927) 112 I. C. 278 ; [1928] A. I. R. Mad. 909. 
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The principal question on the present appeal to His Majesty in 
Council was whether the memorandum in question, Exhibit B, (the 
terms of which are set out in their Lordships’ judgment) constituted 
the bargain between the parties and therefore required registration. 

Upjohn, K. C. and Narasimham, for the Appellants : We submit 
that the memorandum constituted the bargain between the parties 
within the meaning of the rule laid down by Lord Carson in 
Subramonian v, Luithman (1), Refers to Ghose on Mortgage, 4th 
edition, page 158, The words “ as security ” in Exhibit B are very 
significant. We rely on the three Madras decisions cited in the 
High Court judgment, Chegamull Suganmull Sowcar v, Govinda- 
sawmy Chetty (2); N. V. Nageswara Iyer v, Alagu Srinjoasa 
dyenger (3) and Vadlamannati Sundaramma v. Uppaluri Seeta 
Ramayya (4). 

[Zord Tomlin refers to the judgment of Ramesam J,]} 

The bargain was not already completed when Exhibit B was exe- 
cuted. Refers to the evidence. 

[Their Lordships remarked that the real question was, whether 


Exhibit B created or declared an interest on immoveable property: 


within the meaning of section 17 Registration Act.] 

[Lord Tomlin : The document does not, in the face of it, neces- 
sarily create a charge,] 

[Lord Macmillan: The first word of the statute (section 17, 
Registration Act) is that the document must be an fastrument, and 
that means an effective document, f, e, a document creating some 
legal right or liability, ] 

[Sir John Wallis; There might have been a complete oral 
contract, and later on Exhibit B executed. Ifyou had a complete 
oral contract, Exhibit B would be merely in part performance of the 
contract, asina Presidency Town you can have a mortgage by 
deposit of title deeds ; Section 59, Transfer of Property Act, last 
clause, | 


[Sir George Lowndes observed that in Sudvamonian v, Lutch- 
man (1), Lord Carson apparently used the word “ bargain” in the 
sense of a “ contract” between the parties within the meaning of 
section 91, Evidence Act,] . 

Dunne, K. c and Dube for the Respondents : Exhibit B being 
merely evidence of an equitable mortgage, the Bo@rd’s ju igment in 

(1) (1922) L. L. R. 5o Calc. 338 5 L. R. 59 L Ae 773 38 CL. J. gt. 
(a) (1928) 112 1. C. 491 ; [1928] A. I, R. Mad, 972. 

(3) (1925) 23 L. W. 675 ; 94 l. C. 427. 

(4) (1927) 113 I C. 278; [1928| A. I. R. Mad. 909s . 


399 
P. C, 


1931. 
Nagra 


Obla Sundarachariar 
v. 
Narayana Ayyar, 


400 


P,C, 
1931+ 
ew 

Qbla Sandarachariar 


Y. 
Narayana Ayyar. 


January, 13. 


THE CALCUTTA LAW JOURNAL, [Von LIII, 


Subramonian v; Luickman (1) is distinguishable. Section gı of the 
Evidence Act was there applied and shu: out oral evidence, 

[Zord Tomlin observed that section gt is merely a statutory 
embodiment of the rule in Shaw v. Foster (2).] 

Upjohn, K. C. eplied : It is a material circumstance in this 
case that the mort 'agee got the exhibit before he paid the money, 
Refers to Matokea J’s judgment in Kedarnath v, Skamlall (3) 
and quotes from Couch C, J.s judgment on appealin the same 
case. The facts of the present case are similar to those before 
Phear J, in Dwarkanath vw, Sarat Kamini (4), The memorandum, 
Exhibit B, when coupled with the promissory note, is the only 
repository of the agreement between the parties within the rules 
laid down by Lord Cairns in Shaw v, Foster (2) and by Couch C. J. 
in Kedarnath v. Shamlall (3). 

Their Lordships’ judgment was delivered. by 

Lord Tomlin :—The suit out of which this appeal arises was 
instituted in 1921 in the Court of the Subordinate Judge at Madura 
by one of Samoo Battar, a moneylender doing business in Palghat, 

*Madras, and other places, He claimed in effect to enforce an 
equitable mortgage by deposit of title deeds to secure Rs, 60,000 
and interest and to recover a personal judgment for the amount 
of the mortgage debt so far as the security should prove 
insufficient. : 

The defendants to the suit were the members of a joint family 
firm trading at Madura, The present appellants, who are assignees 
of the interest of the joint family firm in the property comprised in 
the title deeds in question, were brought into the suit as additional 
defendants. 


On the 3rd November, 1923, the Subordinate Judge made 
the usual mortgage decree for the amount claimed and costs with 
a direction for sale in default of payment and with liberty for the 
plaintiff if the proceeds of sale of the property proved insufficient 
to apply for a supplemental decree against the family properties of 
the members of the joint family firm and also against the members 
of the ejoint family firm pefso nally, 


The prgsent appellants appealed to the High*Court. 


On the 26th October. 1928, the High Court dismissed the 
appeal with costs. S 


(1) (1922) L. R. 50 L A, 77; 1. L. R. 5o Calc, 338 3 38 C. L. J. 41. 
(2) (1872) L. R. 5 H. L. 321. 
(3) (1873) 11 Beng. L. R. (O. C. J) 45. (4) (1871) 7 Beng. L, R. (O. C.) 55° 


Vou, LIIL] PRIVY COUNCIL, 


The appellants obtained special leave to appeal to His Majesty 
in Council, The respondents to the appeal are the legal representa- 
tives of the plaintiff who is dead, 

The question raised by the appeal is whether there is any mort- 
gage capable of legal proof having regard to the fact that there was 
a written memorandum relating to the matter which was not regis- 
tered under the Registration Act XVI of 1903. 

The facts are to be gathered frou: the documents and the evi- 
dence of witnesses called by the plaintiff. No evidence was 
adduced by the defendants, 

The story is in substance as follows : 

The joint family firm owed the plaintiff Rs, 36,80)-0-10 
and wanted a further advance so as to make up a total debt of 
Rs, 60,000, Their manager, Krishnaswami Ayyar, entered into 
negotiations with the plaintiff through the plaintifi’s son and 
eventually came to Madras to deal with the matter. Security was 
demanded. The deeds of two properties were offered but rejected 
as inadequate. Then the deeds of three additional properties 
were offered, The fiva properties were considered adequate 
security, The transaction was completed on the 14th March, 1921, 
between 4 p.m. and 6 p.m., in the house of the plaintiff’s son. There 
were present the plaintiff, his son, the manager of the joint family 
firm, and ove Doraisami, 

Before the plaintiff arrived on the scene the manager had 
already handed the deeds to the plaintiff's son with two documents 
which he had written out and signed, namely: (1) A promissory 
note for Rs, 60,000 payable on demand with interest at 1 per cent, 
per mensem, and (2) a memorandum which consisted of a list of 
the title deeds, with the following introductory words: 

“ Written to E, N, A, Samoo Battar by Krishnaswami Ayyar, 
of S, V. Ramasami Ayyar and Brothers, 

“As agreed upon in person I have delivered to you the under- 
mentioned documents as security.” 

Both documents were dated the 14th March, rgar, 

The promissory note was signed by the manager but was not 
witnessed. It showed on its face that the Rs, 60,000 was made up 
of Rs, 36,809.0-r0, amount already due and Rs, 23,190-15-2 
“amount received in cash to-day.” : 

The memorandum was signed by the manager and witnessed by 
Doraisami, 

Upon the arrival of the plaintif his son showed him the deeds 
and the promissory notę and the memerandum and was instrueted 
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ksb order, f 
Obla Sundarachaslar When this examination had been completed.and the deeds were 
found to be in order, the deeds, the promissory note, and the memo- 
randum were put away by the plaintiffs son in a safe and a cheque 
for Ra, 23,115 together with cash to make up Rs, 23,190-15-2, 
was handed to the manager, 

Under section 17 of the Registration Act, registration is requir- 
ed of (a) instruments of gift of immoveable property, and (4) other 
non-testamentary instruments which purport or operate to create, 
declare, assign, limit or extinguish, whether in present or in future 
any right, title or interest, whether vested or contingent of the value 
of Rs. roo and upwards in immoveable property, 

By section 49 of the same Act itis provided that no documents 
required by section 17 to be registered shall (a) affect any immo- 
veable property comprised therein ; (4) confer any power to adopt ; 
or (c) be received as evidence of any transaction affecting such 
property or conferring such power ; unless it has been registered, 
< Itis necessary also to bear in mind section 5ọ of the Transfer 
of property Act which provides that where the principal money 
secured is Rs, 100 or upwards a mortgage can be effected 
only by a registered instrument signed by the mortgagor and 
attested by at least two witnesses, but that nothing in the section 
now being cited shall be deemed to render invalid mortgages made 
in the towns of Calcutta and Madras, and certain other towns 
therein mentioned by delivery to a creditor or his agent of docu- 
ments of title to immoveable property with intent to create a 
security therein. 

Now this transaction took plaae in Madras and did not there- 
fore require a registered instrument under section 59 of the Trans- 
fer of Property Act. 

The question which falls to be determined is whether the memo- 
randum having regard to its true construction and the circums- 
tances in:which it came into existence and passed into the hands 
of the plaintiff is an iastrument which purports or operates to 

screate, declare, assign, limit or extinguish, whether in present or 
in future ny right, title or interest whether vested or contingent of 
the value of R$, 100 and upwards to or in immoveable property. 

If the memorandum is considered in vacuo its meaning is plain. 
{It records particulars of documents which it states have been deli- 
. t vered as security in pursuance of an agreement reached in person, 

Ht does not state what were the terms of the agreement or 


by the plaintiff to examine the deeds to see whether they were in 
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indicate the nature of the matter for which the deeds were deposit- 
ed as security, So faras anything disclosed by the memorandum 
is concerned thé security may have been for money lent or to be 
lent or for the performance of some obligation, the breach of which 
‘would sound in damages, 

Considered in this light the memorandum, in their Lordships’ 
judgment, merely records particulars of deeds the subject ofa 
deposit. Is there then anything in the circumstances connected 
with the creation of the memorandum orin the way in which the 
parties dealt with it which permits or requires some other meaning 
or effect to be given to it ? 

The answer, in their Lordships’ judgment, must be in the 
negative. Even if it was a condition of the advance that the 
memorandum was to be given, the fact that the memorandum was 
prepared, signed and handed over to the mortgagee, before the 
advance of the balancs of the money to be secured by the deposit 
could not alter the nature and meaning of the document, It was 
and remained a list of the documents deposited and nothing more, 
It did not'embody the terms of the agreement between the parties, 
Upon this view of the matter apart from authority it would in their 
Lordships’ opinion be impossible to hold that the document pur- 
ported or operated to create or declare any right, title or interest 
in the property and required to be registered under section 17 of 
the Registration Act, 

In this connection it may be observed that though an agree- 
ment embodied in a written document requiring registration under 
section 17 of the Registration Act and not so registered cannot be 
proved by the written document (see section 49 of the Registration 
Act) or by oral evidence [see Shaw v, Foster (1)], yet where there is 
no written agreement there seems no reason why the intent to 
create a security by deposit of title deeds under the exception 
provided for in section 59 of the Transfer of Property Act should 
not be evidenced by written as well as by oral evidence. 

It is, however, urged by the appellants that the present case is 
covered by the decision of their Lordships’,Board in Subramontan 
v. Luichman (2) and that the appeal should succeed, k 

The memorandum in that case was held to embody tife agree- 
ment between the parties and isin their Lordships’ wiew different 
in that respect from the memorandum here under consideration, 

Lord Carson, in delivering the judgment of the Board, quoted 


(1) (1872) L. R. 5 H. L. 321 (2) (1922) L. R. 50 I. A, 77. 
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with approval a passage from the judgment of Couch C. J. in 
Kedarnath Duti v, Shamioll Khetiry (1). That aa is in the 
following terms : 

“The rule with regard to writings is that oral proof cannot be 
substituted for the written evidence. of any coitrict which the par-` 
ties have put into writing, And the reason i3 that the writing is tacit- 
ly considered by the parties themselves as the only repository and 
the appropriate evidence of their agreement. If this memorandum 
was of such a nature that it could be treated as the contract for the 
mortgage and what the parties considered to be the only repository 
and appropriate evidence of their agreement it would be the instru- 
ment by which the equitable mortgage was created and would come 
within section 17 of the Registration Act, 

Ultimately Lord Carson summed up the conclusion of the Board 
in these words : 

=‘ Their Lordships have xno doubt therefore that the memoran- 


‘dum i in question was the bargain between the parties and that 


without its production in evidence the plaintiff could establish no 
claim and as it was unregistered it ought to have been rejected.” 
‘While their Lordships do not think that the language of Lord. 


` Carson conveys or was intended to convey the meaning that no. 


memorandum relating to a deposit of title deeds can be within 
section 17 of the Registration Act unless it embodies all the parti- 
culars of the transactions of which the deposit forms part, their 
Lordships are of opinion that no such memorandum can be within 
the section unless on its face it embodies such terms and is signed 
and delivered at such time and place and in such circumstances as 


- to lead legitimately to the conclusion that so far as the deposit is 


concerned it constitutes the agreement between the parties, 

Having regard to the view already expressed of the effect of the 
memorandum now under consideration, no comfortis to be found 
for the appellants in the case upon which they relied, . 

Their Lordships reach the conclusion that the memorandum 
was not other than a written record of the particulars of deeds the 
subject of an agreement constituted in fact by the act of deposit and 


-the payment of the money, and that it neither purported nor 


operated to create or declare any right, title or interest in the pro- 
perty includeti in the deeds, with the result that it did not require 
registration. ` 

In their Lordships opinion the appeal fails and should be 
dismissed with costs, $ 


%1) (1873) 11 Beng. L. R. (O. C. J.) 405. 
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` Their Lordships will humbly advise His Majesty accord P.C 
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Lord Tomlin. 
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PRESENT ;— Lord Macmillan, Sir Lancelot Sanderson, Sir 
George Lowndes and Sir Dinskah Mulla, 





THAKUR HAR PRASAD SINGH = Me: 
v. ; ae 1931» 
THE JUDGES OF THE HIGH COURT OF JUDICATURE* i February, 24. 
AT ALLAHABAD, MBER. 


‘ye. 


s i 
[PETITION FOR SPECIAL LEAVE TO APPEAL, FROM AN ORDER OF 
‘tHe Higa Court OF JUDICATURE AT ALLAHABAD. | 


Lelters Patent, Allahabad, classe 8~Legal Practitioners’ Act (XVIII of £879) 
—Charges of professional misconduct against vakils—Procedure—Inexpedi- 
ency of the charges being investigated by the same Fudges who kad already 
pronownced adversely on the matters in issus—Criminal prosecution should 
ordinarily precede disciplinary action, 


Although no special procedure is prescribed by clause 8 of the Letters Patent 
(Allahabad) for dealing with complaints against the conduct of vakils, it is 
incumbent on the High Court, when grave charges of professional misconduct are 
involved, to take scrupulous care to see, not only that justice is done, but also 

that justice should seem to be done, and an appropriate guide in dealing with such 
cases is to be found in the disciplinary provisions of the Legal Practitioners Act, 
1879. 

T.C. A. Anandalwan v. The F$udges of the High Court of Judicature at 

Madras (1), relied on. 


A Bench of three fudges of the High Court, in disposing of a elvil appeal, 
found that the petitioner, a vakil, had been guilty, inter alig, of perjury, and 
after dus issue of notice to the petitioner and giving him every possible dppor 
tunity of clearing himself, thoy found him guilty of the charges formulated 
against him under clause 8 of the Letters Patent (Allahabad) | and ordered his 
name to be struck off the roll of vakils : . 


(1) (1920) 32 Bom. L. R. 876 3.51 C. L. J. 418. . 
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T931. Held, (1) That though the Judges who had heard the civil appeal had juris- 
Net dicti : 

Thakur Har Prasad iction to investigate the charges under clause 8 of the Letters Patent, it was 
Siogh undesirable that the same Judges who had already decided adversely to the peti- 


tioner in their judgment in the civil appeal should have constituted the Court 


. v. 
The Judges of the : : 

High Court of Judi- to investigate the charges. 
cature at-Allababad {2) That, in the circumstances of the case, asthe Judges gave a full and fair 


sie hearing to the petitioner, and there was no miscarriage of justice, special leave 
to appeal to the Privy Council could not be granted. 


(3) That while it is within the competence of the High Court to deal under 
clause Sof the Letters Patent with charges of a criminal nature against a legal 
pfactitioner without their having been previously investigated by a Criminal Court, 
it is expedient that in such cases the criminal prosecution should precede any 
disciplinary decision. 

Petition for special leave to appeal from a judgment of the High 
Court, Allahabad, dated the asth June 1930, finding ‘the petitioner 
guilty of certain charges made against him and ordering his name 
=o- to ögstruek off the roll of vakils, 


ef" Dunne, K. C. (with Narasimkam) for the Petitioner, submitted 
hat wete. ¿the charge against a vakil involves a criminal offence, 
ERP SE ~ procegatbgs" ‘should be taken in the Criminal Courts and be should 
toe en ‘be proceeded against under the Legal Practitioners Act or the 
: setters Patent: Za re Chandi Charan Milter (x1); In re Rajendra 
Kumar Dutta and Abdul Khaleque (2); Emperor v. Satis Chandra 
Singha (3). l 

[Sir Lancelot Sanderson referred to Jn ihe matter of an Attor- 
ney (4), where the learned Chief Justice laid down the procedure 
to be followed in such cases} l 

Refers to Anandalwan’s case (5). 

[Zord Macmillan: That wasa case under the Letters Patent, 
and Lord: Thankerton observed that a proper guide in dealing with 
such cases was to be found in section 13 of the Legal Practi 
tioners’ Act, ] 

[Sir Lancelot Sanderson: The Judges heard the witnesses on 
the charges, and your client was given opportunity to cross-examine 

. them, ] 
My client took the view that it was not-a fair trial that the 
charge§ should be heard by the same Judges, 
[Sir Gearge Lowndes: “You did not put your client in the 
witness-box.] « 







. : (1) (19:0) I L. R. 47 Calc. t115 (X118) 324C. W. N. 755. 
(2) (1925) 30 C. W, N. 186. (3) (1927) I. L, R. 54 Calc. 721. 
r (4) (1913) 1. L. R. 41 Calc. 113 (128). ; 


(5) (1930) 32 Bom. L. R. 376 ; 51 C. L. J, 418. 
e . . F 
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q 
Because we wanted a tribunal of three Judges who had not heard Hee 
the matter before. 1931, 
[Zord Macmillan: ls that a fundamental denial of justice? Thakur Har Prasad 
That is the main part of your case, whether it wasa denial of eine? 
justice to be tried before the same tribunal. ] The Judges of the 
[Sir George Lowndes: Your client had full opportunity of High Coe Judie 
clearing himself before the same three Judges.] : Tet 
In the civil suit, the first Court (the Munsiff) said that it dis- 
believed Dinkar Singh. The High Court, on appeal, took the con- 
trary view as to his credibility. It was therefore undesirable that 
the same Judges should proceed to investigate the charges. They 
had already determined that the petitioner should not be believed, 
but the other man (Dinkar Singh), It is fundamentally wrong that 
“the Judges’ should be, so to speak, Judges in their own cause, 
These Judges had already committed themselves to the finding of 
perjury, I submit that whether it was before the High Colitt ‘ora: Ne. 
Criminal Court, we should have had fresh Judges to dealywith es 
charges, It was contrary to natural justice that the. pet iti: Cae te 
should be convicted by the same Judges who had already eiptenred. 
an opinion against him in the civil appeal. > E 
Iaillaik for the Respondents submitted that under ohne 8° 
of the Letters Patent the Judges had jurisdiction, and the petitioner 
had a fair trial and was given full opportunity to vindicate himself, 
[Zord Macmiian: The power under the Letters Patent, 
clause 8, is a very grave power, and must be exercised with very 
great care.] 
[Sir Lancelot Sanderson > Was it-not the proper procedure for 
the Judges to have sent the papers to the Public Prosecutor fora 
trial in the Criminal Court ?] 
Their Lordships’ judgment was delivered by : 
Lord Macmillan :—The High Court of Judicature at Allaha- February, 24. 
bad on 25th June, 1930, found the petitioner guilty of certain — 
charges made against him under Article 8 of the Letters Patent 
of.the Court, and ordered his name to be struck off the roll of 
vakils practising before them. He no® craves special leave to 
appeal against thie order. At the conclusion of the hearing their 
Lordships intimated that they were unable to advise His Majesty 
that a case for special leave had been made out, and stated that 
they would embody their reasons in ʻa written judgment, This they 
have now done. 
It appeara -that in 1929 a suit founded on two bonds was 
instituted in the Court of the Munsif of Banda at the -inStance 
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e 
of Samarjit Singh, a brother-in-law of the petitioner, against 


Dinkar Singh and another. While this suit was pending before 
the Munsif, Dinkar Singh presented an application to the High 
Court complaining of the conduct of the petitioner who, he 
alleged, had acted improperly in procuring the execution of the 
bonds on which the suit was based, and had failed to disclose 
to the Court the circum stances in which ths bonds had come into 
existence, The Chief Justice referred the application to three 
Judges of the High Court for investigation, but the inquiry was 
postponed to await the disposal of the civil suit, 

On the 6th August, 1929, the Munsif gave judgment in the civil 
suit in favour of the plaintif, Against this judgment Dinkar Singh 
lodged an appeal which by order was transferred to the High Court, 
and was there heard by the three Judges before whom the applica- 
tion against the petitioner was then pending. On the 6th May, 


1930, the High Court allowed the appeal in the civil suit, reversed 


the judgment of the Munsif, and pronounced decree in favour 
‘ofthe defendant Dinkar Singh. On the same day the Judges, who 


had thus disposed of the appeal in the civil suit, issued a notice 


to the petitioner calling upon him to show cause why he should not 


E be dealt with under Article 8 of the Letters Patent, 


The charges formulated against the petitioner were as 
follows :— i 

“1, In giving evidence in Original Suit No, 324 of 1929 in the 
Court of the Munsif of Banda he committed perjury in respect of 
the following statements [here follow three statements quoted from 
the evidence of the petitioner]. 

“2, He filed a false fee certificete in the said case. 

“3, He abetted Samarjit in the filing of false suit No. 324 of 
1929 in the Court of the Munsif of Banda. 

“4. He entered into a champertous agreement with Dinkar 
Singh to aid Meda Singh in filing and prosecuting a suit for the 
recovery of village Chaitara on terms that he should receive no fees 
in connection with the said suit, but should supply the necessary 
money for the expenses of the said suit and on condition that, if 


` the village was recovered, half of it should bg given to ona by 


Dinkar Singh and Meda Singh.” 

The petitioner lodged a written statement in which he objected 
to the charges against him being investigated by the same Judges 
as had dealt with the appeal in the civil suit, inasmuch as the 
charges related to matters on which they had already decided 
adversely to him in their judgment in that suit ; he also submitted — 
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that as he was charged with offences which were criminal under 
the Penal Code he should not be dealt with under the Letters 
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Patent unless and until he was convicted of these offences after Thakur Har Prasad 


a trial in the criminal courts. The Chief Justice addressed a letter 
to the petitioner stating that it was for the Judges before whom the 
matter was set down for hearing to dispose of his objection to their 
adjudicating upon it, and that if they asked him to appoint another 
Bench he would immediately do so, 

At the hearing counsel for the petitioner formally objected to 
the composition of the tribunal, but his objection was overruled 
and the inquiry proceeded. 

Objection was taken on behalf of the petitioner to the 
method in which the Government Advocate adduced the evidence 
of certain witnesses who had testified in the civil suit, and his 
counsel declined to cross-examine them, He, however, cross- 
examined another witness called by the Government Advocate, 
and also Dinkar Singh, who was recalled for the purpose, No 
evidence was led on behalf of the petitioner, but he was directed 


by the Court to take his stand in the witness box, and was afforded,” 


and fully availed himself of, the opportunity of commenting 
upon the judgment in the civil suit appeal which was read over 
to him, 

In the present petition it is stated that towards the con- 
clusion of the proceedings the Court thus addressed;the petition- 
er’s counsel :— l 

“We have been all through moved by the desire to give 
Har Prasad every facility for clearing himself, and cannot fail 
to be impressed by his failure to produce Samarjit and by the 
way he has refrained from coming to close quarters with the real 
points in the case,” 

The petitioner’s counsel replied :— 

“We do not suggest that your Lordships have not given us every 
possible opportunity and are grateful for the care with which the 
record has been kept.” 

After sundry further procedure the petitioner's counsel and 
the Government Advocate addressed the Court, which reserved 
judgment, and thereafter found the four above charges fully 
established, and ordered the petitioner to be struck off the roll of 
vakils of the Court. 

Before their Lordships the main ground fon which it was 
submitted that special leave to appeal should be granted was 
that the constitution of the Court by which the charges against 
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the petitioner were investigated prevented him from having a 
fair and independent inquiry into the grave allegations against 
him, as the Court had already prejudged the issues in the civil 
suit out of which they arose, 

Their Lordships are not to be taken as commending the course 
which was adopted in the High Court, Itis true that Article 8 
of the Letters Patent prescribes no special procedure for dealing 
with complaints against the conduct of vakils practising before 
the Court, and merely empowers the Court “to remove or suspend 
from practice on reasonable cause” advocates, vakils or attorneys- 
at-law of the Court, The procedure to be followed in such cases 
is thus left to the discretion of the Court, but itis manifest that 
where such grave charges are involved as were made in the 
present casc, scrupulous care should be taken to see, not only 
that justice is done, but also that justice should seem to be done, 
An appropriate guide in dealing with such cases is to be found 
in the disciplinary provisions of the Legal Practitioners Act, No, 
XVIII of 1879, as was pointed out by their Lordships in the recent 


‘ease of T. C. A, Anandalwan v, The Judges of the High Court of 
“Judicature at Madras (1oth February, 1930, P. C. A.) (1) 


Presumably it was thought that the Judges who had heard 
the appeal in the civil suit and were conversant with all the facts 
of the case were best qualified to pass judgment on the conduct 
of the petitioner in relation to it; but while the Judges who dealt 
with the petitioner’s case no doubt acted within their jurisdiction 
and showed every desire to give him a full and fair hearing, their 
Lordships are clearly of opinion that it is undesirable that such 
an investigation should proceed before the same Judges as have 
heard the case out of which the charges arise, Where the 
accused’s defence involves a challenge of the previous decision 
of the Judges before whom he is arraigned it is obvious that this 
must occasion embarrassment on his part, Accordingly, while 
their Lordships do not find in the circumstances of this case 
anything which would lead them to believe that there has been 
such g miscarriage of jastice ag would justify them in advising 
His Majegty that special leave to appeal shoyd be granted, they 
desire to émphasize the propriety of such charges being investi- 
gated by a tribunal which has. had no previous association with 
the matters in issue, 

Their Lordships think it right to add that while they do not 
take the view that it is incompetent forthe High Court to deal 


> (1) (1930), 32 Bom, L. R. 876; 51 C, L. J. 418. 
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under Article 8 of the Letters Patent with charges of a criminal 
nature against a practitioner unless and until these have been 
investigated by a criminal -court, they regard it as eminently’. 
fitting that in such cases the criminal prosecution should precede | 
any disciplinary decision. 

With these observations and for the reasons stated their 
Lordships have humbly advised His Majesty that the petition 
should be refused. 


A. S. L- Polak: Solicitor for the Petitioner. 
Solicitor, India Office: Solicitor for the Respondents, 


K J.R : Petition rejected, 


Before Mr, Justice Cuming and Mr, Justice S. K. Ghose. 


JIRA BEWA AND OTHERS 
D, 
UMA CHARAN SAHA AND OTAERS,* 


Suit for possession— Waste land—Burden of proof. 


Where it is found that the laad before it was cultivated by the defendants in 


1320 was lying waste, the burden of proof is on the plaintiff in a suit for posses- 


sion of the same, But, when evidence is-gone into, that onus may be discharged ` 


by reference to the evidence on either side, including the evidence that has been 
adduced for the defence. 


Before plaintiff can raise in his favour the presumption that possession follows 
title, he must show that the land was Incapable of enjoyment. Hecan get the 
presumption if he succeeds in showing, even by the de of the defence, that as a 
matter of fact no act of enjoyment has been exercised: Rakàal v. Durga Das 
(1) and Gopal v, Monmofini (2) referred to. : 


* Appeal from Appellate Decree No. 905 of 1927, against thg decree of Babu 
Nalini Mohan Banerjee, Additional Subordinate Judge of Rajshahi, dated the 
ist December, 1926, modifying that of Babu Manmatha Nath Ghatak, Addi- 
tional Munsiff, of Naogaon, dated the 27th September, 1923. 


(a) (1922) 26 C. W. N, 724 (2) (1927) 31 C. W,- N. 806, ` . 
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Appeal by the Defendants, 

Suit for possession. 

The material facts appear from the judgment, 

Mr. Krishna Kamal Moiira for the Appellants. 

Messrs. Bejoy Kumar Bhaititharjya and Bireswar Bagchi for 
the Respondents, 

The following judgments were delivered : 

S. K. Ghose, J. :—This appeal arises out of a suit in which the 
plaintiffs sue for Khas possession of survey plot No, 204 of Mouza 
Tarak Baria on declaration of title, The plaintiffs claim the land 
as owners of Touzi No. 747. The defence is that the defendants 
hold the land as tenants under the owners of Touzi No. 1063 in the 
same Mouza., There was a re-hearing of the suit on remand and 
the Courts below have now found that the plaintiffs have title to 
the land in suit and further that they were in possession within 
12 years of the suit, They have expressly found that the land 
was first cultivated by the defendants in 1320 and that the adverse 
possession of the defendants did not begin before that date. In 


“the result the Courts below have found that the plaintiffs’ suit is not 
` barred by limitation, 


In the present appeal by the defendants the only point that is 
urged is the point of limitation, Itis contended that the learned 
Court of appeal below has decided this question from a wrong point 
of view, that it should have held that the onus of proof that the - 
plaintiffs were in possession within r2 years of the suit was upon 
them ; and that they having totally failed to discharge that onus, 
the suit was barred by limitation. ` 

The learned Subordinate Judge has dealt with the question in 
this way: He fully agreed with tha original Court and found that 
the plaintiffs had title to the land in suit. Then he says “ Now to 
see whether the plaintiff's title has been barred by adverse posses- 
sion of the defendants,” Then he goes on to discuss the evidence 
on the side of the defendants, He finds first that the defence is not 
supported by the settlement Khatian, Then he discusses three 
Chittas of 1289, 1291 ang 1315 of the owners of Towzi No, 1068 and 
he finds that they do not shew that the defendants exercised any 
act of posSession in those years, As already mentioned, the con- 
clusion that is*come to is that the plaintiffs’ story that the land 
was first cultivated by the defendants in 1320 is true; before that 
it was lying waste, It is contended on behalf of the appellants that 
the learned Subordinate Judge should have thrown the onus upon 
the plaintiffs to prove that they were in possession within 12 years 
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before the suit. The onus is undoubtedly upon the plaintiffs. But, 
when evidenc2 has been gone into that onus may be discharged by 
reference to the evidenca on either sides, including the evidence 
that has been adduced for the defence, Inthe present case it has 
been found as a matter of fact that the land was Patit up to 1320 
and that the defendants first cultivated in that year, The learned 
Advocate for the appellants has referred to the caseof Rakhal 
Chandra Ghose v, Durgadzs Samanta (1). Butin that cage a tank 
was excayated by the defendant more than x2 years before the 
suit and prior to that cultivation was being carried on by certain 
persons with whom the land had been exchanged by the defendant. 
Reference has also been made to the case of Mohini Mohan Roy v. 
Promoda Nath Roy (2). In that case the findings of fact were held 
to be insufficient and the cass was remanded for further hearing, 
It is contended that the learned Court of appeal below should baye 
considered whether the plaintiff; had succeeded in showing that the 
land was incapable of enjoyment, I doubt if any land is altogether 
incapable of enjoymant. Butin any case I do not think ‘that it is 
necessary that, before plaintiff can raise in his favour the presump- 
tion that possession follows title, he must show that the land was 
incapable of enjoyment, He can get the benefit of that . presumption 
if he succeeds in showing, even by the evidence on the side of the 
defence, that asa matter of fact no act of enjoyment has been 
exercised, This is consistent with the ruling in the case of 
Rakhal Chandra Ghose v, Durgadas Samant (1), I may also refer 
to the case of Gofal Chandra Maiti v, Sm, Monmohini Dasi (3). 
There it was remarked; “Iu the case of jungle land, for example, 
it is not enough for the plaintiff to prova his title but he ean make 
a case by showing asan additional fact, either that the land in 
question was incapable of possession by any one, or that in fact no 
one was interfering with his right, It is possession, not user, that 
has to be shown.” In the present case the findings of fact arrived 
at do show that no one was interfering with the right of the plaintiff 
before 1320, The plaintiffs are therefore entitled to the presump- 
tion that they were in possession up to 1340, This being the case, 
the suit is not barred by limitation, 


The appeal fails and is dismissed with costs, E 
Cuming, J, s—I agree, i . 
A, T, Me Appeal dismissed, 
(1) (1922) 26 C. W. N. 724- (2) (1396) l. L. R. 24 Cale. 256. 


(3) (1927) 31 C. W. 'N. 806. 
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CIVIL REVISION. 


Before Mr. Justice Sukrawardy and Justice Costello, 


SURENDRA NARAYAN LAYEK AND OTHERS 
v. 
NOTAN BEHARY MANDAL AND ANOTHER.* 


Bengal Tenancy Amendment Act (1V of 1928), Sections 26 D and 26 F~ Transfer 
of occupancy holding—Deposii of landlord's transfer jee by the iransferet-— 
Landlord’s application for repurchase—Transfiree’s objection that the tenancy 
was not an occupancy holding, if maintainable in the landlord's proceeding. 
N. purchased an occupancy holding from Ron the 2nd May 1929 and 

deposited with the Collector the landlords’ fee under section 26 D Bengal 

Tenancy Amendment Act. The landlords petitioners applied for retransfer of 

the holding under section 26 (F) of the said Act after complying with the 

provisions thereof. At the hearing of the proceeding N took the plea that the 
holding was not an occupancy holding but a mokararié tenancy: 

Held, that N was precluded from raising the question of the nature of the 
tenancy at that stage on the present proceeding. 


Application for Revision under section 115 of the Code of Civil 
Procedure by the Landlords. 

Proceedings under section 26 F., of the Bengal Tenancy Amend- 
ment Act. 

The material facts will appear from the judgment, 

Messrs, Chandra Sekhar Sen and Diplendra Mohan Ghosh 
for Petitioners. | 

Mr, Gopfendra Nath Das tor Opposite Party. 

; ' C A, V, 

The judgment of the Court was as follows :— 

The opposite party purchased on the and May i929 an occu- 
pancy holding from one Radha Sundar Ghose, On the 6th May 
1929 he deposited with the Collector Rs. 92 a3 the landlords’ fee 
under section 26 (D) of the New Bengal Tenancy Act. The 
petitioner after getting notice of the transfer applied for re-transfer 
of the holding under section 26 (F) of the Act after depositing the 
price | of the holding along with’ the compensation at the rate of 
10 per cent, At the heating of the proceeding. thus stated before 
the Muns#f at Kandi in the district of Murshidabad the opposite 
party appeared and alleged that the holding which he had purchas- 
ed from Radha Sundar Ghose was not an occupancy holding but 
a mokarari tenancy. The learned Munsiff tried the question as 

*Civil Revision No. 162 of 1930, against the order of the Munsiff, 1st Court, 
Kandi, District Murshidabad, dated the 23rd December, 1929, 
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to whether it was an occupancy holding or a mokarari tenancy and 
he decided the question against the’? petitioner. This Rule was 
obtained on the ground that under section 26 (F) he should not 
have entered into thé question‘7of the nature of the tenancy, 
Without laying down any general rule of law in this matter it seems 
to us that the Rule should be made absolute on the ground that the 
opposite party was precluded from raising the question of the 
nature of the tenancy at that stage. He purchased the tenancy 
purporting to be an occupancy holding as appears from the 
deposit of the landlords’ transfer fee under seclion 26 D. The 
proceeding came before the Court as initiated by the opposite 
party whieh gave a chance to the landlord to exercise his right of 
re-purchase under section 26 F. We accordingly make the Rule 
absolute, set aside the order of the Court below and direct it to 
proceed according to law. Ifthe opposite party so desires he may 
take such steps as he is entitled to do under the law for the relief 
he seeks before the Munsiff, The Rule is thus made absolute with 
costs—one gold mohur, 


D, K. R. Rule made absolute. 


APPELLATE CIVIL. 
Before Mr, Justice D. N, Mitter, 


ANANGA MOHAN ROY CHOUDHURY 
P. 2 
NAWAB KHAJE ‘HABIBULLA AND oragrs,* 


Second- appeal—Bengal Tenancy Act (Vill. of 1885), Sec. 15;—Question of 
title —No decision by lewer appellate Court—-Question of title im rent suit, 
then noi proper to tnguire—Decree not passed Against proper person. a 
Where in a suit for@ent valued less than Rs. 100, the lower appellate Court 

reversed the decision of the primary Court, which entered into the question 

e 


' *Appeals from Appellate Decrees No. 371 and 372 of 1928, with Revision 


Cases Nos. 955 ‘and 956 of 1927, against the decision of Baba Ashutosh Ghose, 
Subordinate Judge, 2nd Court, of Comilla, dated the 13th June, 1927, reversing 
that of Babu Upendra Chandra Ghose, Munsif Ist Court, at Comilla, dated the 
rgth July, 1926. *, 
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Civit. , 
WR of title, on the ground that the suit as framed was not maintainable, and hold. 
1939. ing that a complicated question of title could not be decided : 
Aan Mahan Roy Held, that under section 153 of the Bengal Tenancy Act, no second appeal 
bea bury lay, as no question of title was decided by the lower appellate Court. 


News Khaje There is no rigid rule that in a rent sult the question of title should not be 
Habibulla, agitated. 

Tinkari v. Nagendra (1) referred to. 

When the question ig raised at the instance of the tenant and the tenant 
pleads that rent is not due to the plaintiff but to a third party and his plea involv- 
es the complicated question of title, it may be wise for the Court not to entertain 
it. ° 

A decree passed in suit for rent against person who appeared subsequently 
not répfesenting the tenant’s estate, was without jurisdiction, ` 

Khiarajmal v. Diam (2) referred to, 

Malkarjun v. Nathari (3) distinguished. 

Appeals and Application for Revision by the Plaintiffs, 


Suits for rent, 


The material facts appear from the judgment. 
Mr, Bejoy Kumar Bhattacharyya (for Mr. Nripendra Chandra 
Das) for the Appellant and Petitioner, 
Dr. S.C, Basak and Mr. A, S. M. Akram (for Mr, Nasim Ali) 
for the Respondents and Opposite Party. 
The, following judgment was delivered : 
wines These two appeals arise out of two suits brought by the plaintiff 
eo against the tenants under a putni in which the plaintiff claims to 
hold a 8 annas share, To the suits Nawab Habibulla and others have 
been added as parties defendants as they are said to have purchas- 
ed the 8 annas interest in the putni of the other co-sharers. It 
: appears that the defendants Habibulla and others are the proprie- 
5 tors of an estate under which,there was a putni which was held by 
one Abinash Chandra to the extent .of 8 annas sbare and Kiron 
Bala to the extent of the other 8 annas. Abinash died leaving a 
will by which Kumudini is said to have obtained absolute interest 
in the putni, Abinash left behind him a son Abani aad a grandson 
Ananga: who is thé plaintiff in these two suits, Kumudini dedicated 
8 aa, of thp property bya will to an idol Mahadeb which was ins- 
talléd by her apd appointed the plaintiff appellant as the shebait 
of the diety, Nawab Habibulla and others brought a suit for rent 
in respect of the putni against Kumudini and Kiron, Bala, On 


e f1) (t923) a7 C. W. N. 716. l 
(aj,(1g04) Í, L. R. 32 Calé. 296 ; L. R. ga L A. 23351 C. L. J. 584. 
: , (3) (1900) I. L, R. 35 Bom, 337; L. R. 37 1. A. 216, 
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Kumudini’s death during the pendency of the suit the Nawab 
brought on the record the son of Kumudini and the present plaintiff 
her grandson as the legal representatives of Kumudini, and it 
appears that a decree wds passed against Abani and the present 
plaintiff some time after the death of Kumudini, It may be men- 
tioned here that Kumudini appointed several executors by her will 
besides the present plaintiff, The other executors wanted to inter- 
vene in the rent suit, This was objected to by the Nawab with 
the result that the decree was obtained against Abani and Ananga 
a3 representing the 8 as, share of Kumudini and Kiron Bala, 
the holder of the other 8 as, share o! the putni, In execution of this 
Tent decree this putni was sold and was purchased by the Nawab 
for Rs, 27500. 

The two suits in which these appeals arise were instituted by 
the present plaintiff against the tenants of the putni onthe allega- 
tion that his rights as holder of the 8 annas share as the sole execu- 
tor of Kumudini’s estate (he having been’ appointed the sole execu- 
tor by arrangement between the other executors) have not been 
affected by the sale in execution of the decree for rent and that 
the interest of the idol whom he represents is in no way 
affected by the sale. The Nawab of Dacca has been made a 
party defendant as holder of the other 8 annas share of Kiron 
Bala by right of purchase, and this suit seems to be one framed 
under section 148A of the Bengal Tenancy Act. There is 
an alternative prayer that if the co-sharer landlords have made any 
collections from the tenants a decree might he passed against them 
forthe amounts collected. The defence of the Nawab to these 
suits is that the entire putni passed by the sale and that the present 
plaintiff has no title to the putni and is not therefore entitled to 
gét rent from the tenant under the putni. The first Court went 
into the question of title it seems to be with some reluctance, 
But as both parties apparently invoked the decision on the ques- 
tion of title the,Court of first instance decided it and came to thè 
conclusion that the plaintif was entitled to get 8 annas share of the 
rent as his tights as exzcutor and shebait Had not been affected by 
the sale. e 

Two appeals were taken in these two`suits to the Court of the 
Subordinate Judge of Tippera and tke learned Subordinate Judge 
has réversed the decision of the Munsiff in these two suits and has 
dismissed the plaintif’s sults after reaching the conclusion that in a 
simple suit for rent complicated question of title which had been 
raised by the plaintiff in his plaints could not be decided and that 
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the suits as framed were not maintainable. He has not come to 
any conclusion on the question of title in the view which he 
took. i 

In these two second appeals which have been preferred by the 
plaintif a preliminary objection is taken on behalf of the respon- 
dents to the hearing of the two appeals on the ground that as 
the suits are valued at much less than Rs, rco and as no ques- 
tion of title has been decided in these suits a second appeal is 
barred by reason of the provisions of section 153 of the Bengal 
Tenancy Act. I think the preliminary objection is well founded, 
for it is clear on the decision of the Subordinate Judge that he had 
not decided the question of title which arose as between the 
plaintiff on the one hand and the Nawab on the other. If he 
had decided the question undoubtedly a second appeal would not 
be barred, But as he has refrained from deciding it no second 
appeal lies, 

The result is that these two appeals 371 and 372 must be 
dismissed, 

The plaintiff anticipated to some extent the fate of these 
appeals and had put in two applicatioris for revision in the alterna- 
tive. It is complained on behalf of the plaintiff appellant that the 
question of title having been drawn into controversy in the Court 
of first instance, and the Court of first instance having~ decided on 
it, it was incumbent on the lower appellate Court to have decided 
these rent suits after investigating the question of title as between 
the plaintiff and the second set ‘of defendants. The lower appel- 
late Court evidently proceeds on the view that the rule that in a 
simple rent suit the question of title should, not be agitated should ` 
be given effect to, But it seems to me on examination of the autho- 
tities which have been placed before me that there is no such 
tigid rule, The authorities seem to suggest that where the question 
is raised at the instance of the tenant and the tenant pleads 
that rent is not due to the plaintiff but toa third party and his 
plea involves the complicated question of title, it may be wise for 
the Court not to enter ito it, In these suits however the title 
of the plaintiffs to the 8 annas share has to be determined in the 
presence of the other 8 annas co-sharer who challenges the plaintiff’s 
title to the 8 annas, It pas been recently pointed out in 
inthe judgment of the learned Chief Justice and Mr. Justice 
Buckland in Zinkari Bose v. Nagendra Prasad Basu (x) that there 
is no rigid rule of law that a question of title miy not be raised 


(3) 1923) 27 C. W. N. 716, 
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in arent suit, The lower appellate Court relied on the case of ah 
Lodai Mollah v, Kally Dass Ray (1). But the true import of that 1930, 

case has been discussed in a subsequent case Indra Narain Manna Ananga Mohan Roy 
v. Sarbasova Dasi (2) decided by Suhrawardy and Cuming JJ. Coady 


and there is nothing in Zodai Mollah’s case (1) which would seem Nawab Khaje 
to suggest that in the circumstances which exist in the present suits Habibulla. 
the Court should refrain from deciding the question of title, It is 
true that suits for rent are of small value. That does not really 
affect the question namely as to whether in view of the circums- 
tances of the present case the question of title which has been 
determined by the Court of first instance should be determined 
by the Court of appsal or not. The learned senior Government 
pleader appearing on bebalf of the respondents bas pointed out that 
I ought not to interfere under section 115 Civil Procedure Code 
having regard to the fact that delivery of possession was obtained 
after the sale and that the plaintiff in his personal capacity applied 
to set aside the sale under order 21 rule ço and that he was a party 
to the suit in such capacity, It appears from the facts which I 
have already narrated above that the decree was obtained against 
persons who appeared subsequently did not represent Kumudini’s 
estate, The decree is without jurisdiction, 

The learned advocate for the respondents tried to bring the 
- facts of this case within the decision of Malkarjun v, Narhari (3) 
and said that the Court having decided as to whathe legal repre- 
sentative of Kumu lini is, the sale could not be regarded as void. 
If appears however that the case of Malkarjun v, Narhari (3) is 
distinguishable in its facts, In that case the plea had ‘been 
raised against a person whose estate was sought to be affected by the 
sale. The judgment-debtor died before full execution of the 
decree and the execution was taken against a person whom the 
Court erroneously held to be the heir of the judgment-debtor, Under 
those circumstances their Lordships of the Judicial Committee 
held that it was open to the Court to decide the issue as to who 
was the original heir of the judgment-debtor, The Court decided 
wrongly as to who was the right person representing the judgment- 
debtor, and in doing so the Court was exercising its jurisdiction, 
It made a sad mistake it is true, but the Court has jdrisdiction 
to decide wrongly as well as rightly, If it decided wrongly 
the wronged party can only take the course to strike the law 


(1) (1881) 1, L. R. 8 Cale. 238. 


(2) (1925) 41C. L.J. 341. y 
(3) (190) 1. L. R. 25 Bom. 337 $ L. R. a7 IL A, 316, : 
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Civit, for setting matters right, and if that course is not taken the deci- 
1930: sion however wrong will not be disturbed. The present case 
Anérea Mokas Roy, Seems to bs one on the facts which have been stated before me 
Chowdhury where the decree is obtained not against the proper person who 
Nawab Khaje ‘ represents the estate and the estate is sought to be sold in execu- 
Habibulla. tion of such a decrée. The case rather falls within the principle 


nnd 


lajd down by their Lordships of the Judicial Committee in the case 
Kkiarajmal v. Daim (1). i 

Under these circumstances the proper order to make in these 
suits ‘in: the éxercise of my powers under section r1g Civil 
Procedure Code would be to make these Rules absolute and‘to 
direct the Subordinate Judge to re-hear the appeals on the merits, 
The question of law on which I have expressed an opinion proceed- 
ed on statement-of facts which have been represented to me in this 
Court. The learned Subordinate Judge will investigate how far 
they are true and my statement of facts need not be regarded as 
conclusive, and after determining the facts he will apply the 


law. 

_ There will be no order for costs either in the appeals or in the 
Rules, o s 
A.T, M. Appeals dismissed: Rules made absolute ; 


Cases sent back, , 


- (1) (1904) l. L, R. 32 Calc. 296 ; L. R. 32 I A. 23; 1 G L. J. 584. 
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Before Mr, ] ustice Graham and Mr, Justice D. N, Mitter, 
CHE RAG ALI SARKAR AND ANOTHER, 
v. 
NAWAB KHAJE HABIBULLA AND OTHERS, * 


Decree, if valid—Suit for rent—Death of defendant fending suit—Defendant 
dying leaving will—Applications by executors te be substituted, rejected— - 
Heirs ab intestato swbstituted—Decree and sale in execution, Uf valid— 
Property made debutiar—Idol, not made party, effect af—Debuttar property 
burdened mith obligation to pay off testator’s debt on certain contingency. 


Pending suit for rent, one of the defendants dled. The defendant before her 
death executed a will in which four executors were appointed, one of which was 
her grandson. On her death, the Court substituted in her place her grandson in 
his personal capacity and not as executor. The other executors applied to be 
also substituted but their application was refused. A decree was passed against 
the substituted defendant in his personal capacity and property comprised in the 
will was sold in execution of decree, ` 


Subsequent to the passing of the decree, the subs.ituted defendant was 
appointed sole executor by arrangement between fhe other executor and obtained 
the probate of the will. 


The will was to the following effect :—‘' Each and every other of my pro- 
perty wherever situate shall form or constitute the Debuttar estate of Iswar 
Kumudeswar Shiva Linga, therein my heirs or representatives shall have no 
right or title. The Malik of the said properties shall be said Iswar Kumudeswar. 
Shiva Linga, None shall have power to make a gift or sale or create incumbrance 
thereon, oria any manner alienate the same. Acts, if any, so done shall bo 
rejected at law. °? Then the testatrix proceeded to state that the property which 
would be so dedicated would be'burdened with certain charges which would be 
necessary for the maintenance of the ancestral diety. Certain debts had to be paid 
out of the estate of the testatrix either by the sale of the estate or by realisations 
made from the loan business which was being carried on as also from the decretal 
amount for the rents due: 


Held (Graham, J. dubitan/e), that the decree obtained against the substituted 
defendant was passed without jurisdiction and the property covered by the will 


was not affected by the decree or by the sale in execution, 
e 


Harish v. Puridas (1) followed. . 
That before the est&te could be sold in execution of the decree, the idol should 
have been made party to the suit, x 


® Appeals from Appellate Decrees Nos. 1436 to 1429 of 1928, against the deci- 
sion of Babu Srish Chandra Roy, Subordinate Judge, 3rd Court, Tipperah, dated 
the 22nd December, 1927, reversing that of Moulvi Tofail Ali Khondkar, Munsiff, 
and Court, Nabinagar, dated the 28th February, 1937. 


(1) (1910) 12 C, L. J. 561. 


. 
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Civit, That the Court had -nò jurisdiction to sell the property of persons who were 
1930. not properly represented on the record. i 
Chera gait Sarkar Khiarajmal v, Daim (1) referred to. 
vs ; Malkarjan v. Narhari (2) distinguished. 
peaa 1: Appeals by the Defendants. 
ai Suits for rent, 
The material facts appear from the judgment, 
Messrs, Bejoy Kumar Bhattacharjya, Nripendra Chandra Das 
-and Nikunja Behary Roy for the Appellants. 
. No one‘appeared for the Respondents. 
The following judgments were delivered : 
May, 21. D. N, Mitter, J. :—In these four appeals by the defendants it — 
= is unfortunate that the respondents did not appear as the cases are 
of some intricacy and although the learned advocate for the appel- 
lants has done his best to present the cases with fulness and fairness 
the want of an opponent is a sensible disadvantage. We were at 
pains to investigate into the facts closely and with great care, ° 
Out of these four appeals appeal No. 1429 must be dismissed 
asthe appeal arises outof a suit for rent valued at less than 
Rs, 100 and none of the questions admittedly arise which permit 
an appeal having regard to the provisions of section 153 of the 
Bengal Tenancy Act This appeal is, therefore diemissed but 
without costs, 
I will now proceed to deal with appeals Nos, 1426, 1427 and 
1428 These three appeals arise outof as many suits for rent 
brought by Nabab Khaje Habibulla and others against the different 
defendants in these three cases, The plaintiffs title in these three 
suits is based on a sale held under circumstances to which I will 
presently refer, Under the plaintiffs there was a patni tenure which 
was being held by one Abinash and Kironbala each of whom 
being interested inthe tenure in equal shares, Abinash died 
sometime before the institution of these suits after having executed 
a will by which itis said he bequeathed his interest in an 8 annas 
share in the tenure now in question to his wife Kumudini absolutely, 
On the 6th of July, 1921 the Nawab sued Kironbala and Kumudini 
for rent in respect of this patni tenure. During thg pendency of the 
suit Kumudini executed a will by which she appointed 5 persone as 
executors. Thef are Lalit, Biraj, Bhuban, Jitendra and Ananga, 
On tho gth September, 1921 Kumadini died while the suit was still 
pending. Itisto be noticed that an application for substitution of 


(1) (1904) 1. L. R. 32 Calc. 296; L. R. 32 I- å, 33 ; 1 C. L, J. 584. 
(2) (foo0) 1. L. R, 35 Bom. 337; L. R, 27 I, A. 216. 
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the heirs of Kumudini was made with the result that Abani and 
Andnga were placed on the record as legal representatives of 
Kumudini and a decree was obtained against them, It appears 
from an order in the order sheet which has been made an exhibit 
in the case that on the rath January, 1922, Lalit, Biraj, Bhuban, 
and Jitendra wanted to intervene inthe suit and‘prayed that they 
be added as defendants, This, however, was not done, On the 
23rd March, 1922, the suit was decreed against Ananga and Abani. 


The executors appointed under the will except Ananga applied for _ 


probate of the will and it is said that Ananga resisted the granting 
of probate. On the ist June 1923 a compromise was effected in the 
probate proceedings by which 4'of the 5 executors renounced their 
position as executors and probate was granted to the remaining 
executor, Ananga, Inthe meantime the decree which had been 
obtained against Ananga and his father Abani was put into execu- 
tion and on the sth April, 1923, the patni tenure was sold in execu- 
tion of the rent decree and was purchased by the Nawab’s estate for 
Rs. 275000, Ananga and Abani both applied under order 21 rule go 
of the Code of Civil Procedure to set aside the sale. They were 
however unsuccessful and the sale was confirmed. The present 
suits were consequently brought by the Dacca Nawab’s estate against 
the defendants who were tenants under the Patni for rent for the 
period from 1329 to 1332 B.S, In each of these suits the common 
defence of the defendants is that the interest of Kumudini did not 
pass by the Patni sale of the April 1923 as the estate of Kumudini 
was not represented in the suit of 1921. The defendants contend 
that the son and the grandson of Kumudini were made defendanta 
in that suit in their capacity as heirs of Kumudini but Kumudini’s 
estate was represented by the executors and that by the will there 
was an absolute dedication of the property in favour of the idol 
Kumudeswar Shiva and that the deity was not represented in the 
rent suit ard that consequently the sale in execution of the decree 
of Kumudini’s estate obtained against persons who did not represent 
the estate did not pass her share in the Patni tenure and that the 
sale was void and without jurisdiction, This contention was given 
effect to by the trial Court which gave a decree to the plaintiffs for 
share of rents, cesses and damages in each of the thre cases for 
the period from 1330 to Pous Kist of 1332 at the ates claimed by 
the plaintiffs with proportionate cosfs from the defendants of each 
case and the learned Munsiff disallowed the plaintiffs’ claim for the 
rent of Chaiira Kist 1329 in each case, 


Against the decrees jn the three suits appeals were preferred ta 
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the Court of the Subordinate Judge of Tipperah and the learned 
Subordinate Judge has reversed the decision of the Munsiff in 
so far as he refused to the plaintiffs a decree in respect of the half 
share of the rents and the plaintiffs’ suits were fully decreed with 
costs both incurred in that Court and in the Court of first instance, 


Against the decision of the Subordinate Judge in these three 
suits the present appeals have been brought ani the main conten- 
tion urged before us is that the estate of Kumudini was not fully’ 
represented in the rent suit of 1921, that the sale did not pass her 
8 annas share and that-the sale must be regarded as one held 
without jurisdiction. It appears from the narrative of the facts 
already given that at the date when the rent decree was obtained 
probate had not been obtained by the executors of Kumudini’s 
estate, The heir at law namely, Ananga could not have represented 
the estate in view of the will by Kumudini by which the estate 
‘vested in the five executors under section 213 of the Indian Succes- 
sion Act as soof as the probate was obtained. The lower appellate 
Court in setting aside the finding of the Munsiff to the effect that 
the sale of the 8 annas share of Kumudini was a nullity has reached 
the conclusion that as Ananga who was one of the executors 
appointed by the will became the sole executor by reason of subse- 
quent renunciation by the other executors there was a proper 
representation of the estate of Kumudini onthe récord of the rent 
suit of 1921. Itisto be noticed, however, that Ananga was not 
‘described as an executor in-the previous rent suit. It is not a mere 
matter of form as the lower: appellate Court ‘seems to think buta 
matter of substance, It is a matter of substance for at that time 
-according to the will of the testatrix Kumudini's-estate was to vest 
in the 5 executors named inher will. It is also to be noticed that 
-Ananga had taken an attitude hostile to his position as an executor 
under the will for he had admittedly opposed the'grant of the pro- 
bate, Itis true asthe learned Subordinate Judge points out that 
the grounds on which he opposed the grant of the probate were not 
before the Court and that this argument that his attitude was 
antagonistic tothe granteof the probate was based on a mere 
surmise. But the fact remains that he had opgpsed the grant of 
the probaté for he had entered a caveat against the will. It appears 
clear, therefore,* that the es'ate of Kumudini was not represented 
by Ananga being on the record in his capacity as an helr at law of 
‘Kumudini, - It also appears from an examination of the will which 
has been proved in this case and which was placed before us that _ 
there was an absolute dedication to the idol Kumudeswar Shiya 
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and that as such before the estate could be sold in execution of the 
decree obtained in the rent suit of 192r the idol should haya been 
made a party to the rent suit through some earthly representative. 
The words in the will which show absolute dedication tothe idol 
ara to the following effect, Each and every other of my “ Property- 
wherever situate shall form or constitute the Debuttar estate of 
Iswar Kumudeswar Shiva Linga, therein my heirs or representatives 
shall have no right, or title, ‘The Malik of the said properties shall 
be said Iswar Kumudeswar Shiva Linga, None shall have power 
to make a gift or sale or create incumbrances thereon, or in any 
manner alienate the same. Acts ifany, so done shall be rejected 
at law,” Then the testatrix proceeds to state that the properties 
which would beso dedicated would be burdened with certain 
charges which would be necessary for the maintenance of the ances 
tral diety. It appears that the learned Subordinate Judge seems 
to think that there was no dedication to the idol by the will as it 
was said that certain debts had to be paid out of the estate of the 
testatrix either by the sale of the estate or, by realisations made 
from the loan business which was being carried on as also from the 
„decretal amount forthe rents due. There is nothing contingent 
about this, It is quite possible that the debts might have been 
paid off from the realisationg obtained from the loan business and 
no part of Kumudini’s estate would be required to be sold for the 
debts, But if some portion of the estate were required to be sold 
to pay off these debts the diety should obtain the residue under 
the will. As such the diety was a necessary party to the suit of 192 I, 
but as the diety was not made a party the diety’s rights were not 
affected by the sale held in execution of the decree. The facts of 
these cases fall within the class of cases of which the case of 
Harish Chandra Biswas v, Puridas Das (1) is a type. The facts of 
the case seem to be in all fours with these in the present case there 
as here during the course of the trial the defendant died leaving a 
will and the executor named in the will applied to be substituted 
in the suit in the place of the deceased. But the application was 
disallowed and the heirs intestate were gubstituted and a decree 
was obtained against them and the property of the deceased testa- 
trix was sold in execution, It was held in that case thatthe estate 
of the deceased andthe property covered by theewill were not 
affected by the decree or by the sale ih execution, Itis not possi- 
ble to bring this case within the purview of the decision of the 


(1) (tgro) 12 C; L. J. 564. : ae 
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Judicial Committee ia the case of Ma/karjan v. Narhari (1). That 
case is distinguishable in its fact fromthe present case, In that 
case the judgment-debtor died after decree but before execution 
was taken against a person whom the executing Court had errone- 


‘ously held to be an heir of the deceased judgment-debtor, Under 


those circumatances their Lordships of the Judicial Committee came 
to the conclusion that it was open to the Court to decide the issue 
as to who was the real heir of the judgment-debtor, The Court 
decided wrongly as to who wis theright person to represent the 
judgment-debtor but in doing so, the Court was exercising its 
jurisdiction. It made a sad mistake, itis true, But the Court had 
jurisdiction to decide rightly as wellas wrongly. If it decided 
wrongly the wronged party could only take the course which the law 
would allow him to tak, namely, by applying to set aside the sale 
and if that course was not adopted in proper time the decision, 
however wrong, was not liable to bə disturbed. The present case 
rather falls within the purview of the decision of the Judicial 
Committee in the case of Khiarajmal v. Daim(2), where their Lord- 
ships said that the Court had no jurisdiction to sell the property of 
persons who were not properly represented on the record. We, 
think, therefore, that the lower appellate Court has not taken the 
right view with reference to the question as to whether the 8 annas 
of Kumudini passed by the sale of the Patniin execution of the 
rent decree. 

The result, therefore, is that the judgment and decrees of the 
lower appellate Court in these three suits are set aside and those of 


‘the Munsif restored with costs in the lower appellate Court as well 


as in the Court of first instance, 

Graham, J, :—The respondent has not appeared in iaia 
appeals and we have not, therefore, had the advantage of hearing 
the appeals argued from both points of view. I agree with the 
judgment of. my learnei brother but I do so with a little 
hesitation. ; 

The question is whether the estate of Kumudini’ was properly 
repregented at the trial ofe the rent suits or not, The position was 
that a wil} had been left by her but that probate of the will had not 
yet been gtanted. That being so, it might be thought that the 
parties to thé suit would be the natural heirs of Kumudini who 
as such had entered upon the possession of the property ungil such 
time asthe grant of the probate had the effect of altering that 


{1) (1900) I. L. R. 25 Bom. 337; L. R. 27 I. A. 216. 
(2)"(1904) L L, R. 32 Cale, 296 ; L. R. 33 I. A. 2351 C. L. J.584, 9; 
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position. What ‘the plaintiffs did was to make parties to the suit the 
son, who was the natural heir, and the grandson of Kumudini, 
There is, however ample authority for the view which has’ been 
taken by my learned brother one of the caseson the point being 
Harish Chandra Biswas v, Puridas Das (1) which seems to be 
practically on all fours with the present case, I agree, therefore, 
in the order which my learned brother has made, 


A, T. My Appeal No, 1429 dismissed : Appeals Nos, 1426 
to 1428 allowed, 


(1) (1910) 12 C. L. J. $61. 


FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chiet Justice, Mr. Justice 
C, C, Ghose, Mr, Justice Buckland, Mr. Justice Sukrawardy 
é and Mr. Jusiie Cuming, 


PROFULLA KUMAR SARKAR 
v. 


KING-EMPEROR* 


Evidence, extlusion of—Hostile witness —Rvidence Act (1 of 1872), Set. t54— 
Permission given te cross-ex imise one’s own witness ~Leading question, why 
allowed in cross-extmination ~ Previous unsworn testimony. 


The evidence of a witness treated as ‘‘hostile” should not be rejected in whole 
or in part, It must not be rejected so fır as it isin favour of the party calling 
the witness or of the opposite party. The whole of the evidence so far as it 
affects both parties favourably or unfavourably, must go to the jury for what it is 
worth, Where a prosecution witness goes back on bis previous statement, the 
proper direction to the jury is that before relying on the evidence given by the 
witaess at the trial, the fairy should take into consideration the faet that he 
made the previoud statement, but that they must not treat the, previous states 
ment as baing any evidence at all against the prisoner of the facts therein alleged. 


°F ull Bench Reference Nos. 2 and 3 of 1930 in Criminal Appeals Nos, 327 
and 463 of 1930 against the orders of R. K, Mitra Esq, Additional Sessions 
Judge of Burdwan, dated the 13th March, 1930, and of T, 1..M.N. Chowdhury 
Esq,, Additional Sessions Fudge of Bakarganj, dated the 7th May, 1930. E 
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Surendra v. Rani Dassi (1); Emperor v. Satyendra (2); Panchanan Gagai 
v. King-Empsror (3) and Bikram Ali’s case (4) commented on. 


While the mere putting of a question in a leading form is not necessarily 
tantamount to cross-examioation, the Judge can give leave to put a leading 
question to one’s own witness. 


The second part of section 142 of the Evidence Act goes further than the 
English law and requires the Judge to give permission in certain cases. 
Bikram Als’s case (4) commented on. 


The ordinary rule that leading questions must not on material points be put 
by a party to his own witness has its basis in the circumstance that as the party 
chooses what witnesses he will call, a witness is very often anxlous to assist the 
party on whose bshalf he is called. Theruleis to guard against the bias: of 
the witness in favour of the sides in support of which his evidence is sought. 
Where no such bias need be apprehended the rule loses much of its utifity. 
The hostile witness is ex Ayfothesi one who can not be led, The rule is not 
relaxed because the witness has already forfeited all right to credit but because 
his evidence will be more fully given and his credit more adequately tasted by 
questions put in a more pointed and searching way. 


The fact that a witness is dealt with under section 154 of the Evidence Act, 
even when under that section he is cross.examined to credit, in no way warrants a 
direction to the jury that they are bound in Jaw to place no reliance on his evi- 
dence or that the party who called and cross-examined him can take no advan- 
tage from any part of his evidence, There is moreover no rule of ‘law that ifa 
jury thinks that a witness has been discredited on one point, they may not give 
credit to him on another. The rule of law is that it is for the jury to say. 


In a Civil case, if the witness be himself a party, his previous statement 
though onsworn and said by the witsesa at the trial to be false, would be evi- 
dence of the facts stated therein as being an admission. In a Criminal case the 
previous usworn statement of a witness for the prosecution, so far as the maker 
in his evidence does not confirm and repeat it, is not evidence against the accused 
of the truth of the facts stated therein save in very special circumstances, e. g. 
as corroboration under section 157 of the Evidence Act of his testimony in the 
witness box on the conditions therein laid down, If the case be put of the 
previous statement having been made in the presence and hearing of the accused, 
this fact might under section 8 alter the position ; but the tras view even then 
is not that the statement is evidence of the truth of what it contains, but 
that if the jury think that the conduct, silence or answer of the prisoner 
at the time amouated to an acceptance as an admission: Rex v. Norton (5) 
and Perey William Adams (8). The unsworn statement is in itself insuffi- 
cient proof,and it cannot be so used at all; it cannot be coupled with 
probabilities* which suggest that the witness was more likely to tell the 

i e 

(1) (1920) I. L. R. 47 Cale. 1043 5 33 C. L. J. 34 

(2) (1922) 37 C. L. J. 173. 

(3) (1930) 1, L. R. 57 Calc. 12665 51 C. L. J. 203. 

- (4) (1929) I. L. R. 57 Cale. 801 3 50 C. L. J. 467. 
(5)"[r910] 2 K. B. 496, (6) (1923) 17 Cr. App. Rep. 77. 
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truth on the former occasion than in the witness box so as to go tothe jury 
as part of the proof that what was then stated is true. 

Per Buckland, $: A party will call as witnesses only persons who can 
prove his case, and what such witnesses may be expected to say, as an 
almost invariable rule, is known beforehand. Hences the rule against leading 
questions by the party on whose behalf a witness is called. To the adverse 
party such witnesses are presumably hostile, meaning that their evidence is not 
to be expected to be favourable to the side against which they are called to 
depose. To test their veracity, the truth of the story to which they have been 
called to testify or to learn if and how far they will support the case of the 
adverse party, the latter is allowed to put leading questions in cross-examination, 
as it is not to be expected that such witnesses would give answers favourable to 
the adverse party unless the answers were suggested to them. 

Though section 154 of the Evidence Act in its practical application is limited 
to the asking of leading questions by the party calling a witness, asa matter of 
construction of the sections, itis referable also to section 155, Asa practical 
matter section 154 refers exclusively to cross-examination of a witness by the 
party calling him. 

The object of oalling witness is to elicit facts, and if the facts to be elicited 
are such as ought to be elicited from a witness, and if this cannot be elicited 
withont cross.examining him, the discretion given to Court permitting person to 
cross-examine his witness will be rightly exercised if such permission is given. 


Appeals by the Accused. 


The material facts were sufficiently stated by Lort-Williams 
and S. K. Ghose JJ in the following 


Order of Reference. 


In appeal No, 463 of 1930 (Abdul Hatem and others) the appel- 
lants were convicted by the Additional Sassions Judge of Bakar- 
ganj and a jury ; of offences under sections 147, 148 and 304 
(part I), Indian Penal Code., and sentenced to various terms of 
imprisonment and fines, 


They complain inter alia of misdirectior. 


The case for the prosecution was, that there had been a fight 
over a piece of land which was in the possession of the complai- 
nant’s party, and that during the quarrel a man had received a 
wound from which he died. The case for the defence wa? that 
there had been such a quarrel, but that it took placa upgn another 
piece of land which was in the possession of the opposite party, 
and that the complainant’s party weres the aggressors. A witness 
Maniruddi or Maniruddin (P. W. rr) was called by the prosecu- 
tion but his evidence supported the case for the defence. There- 
upon he was declared “hostile,” and permission was given to 
the Public Prosecutor to cross-examine him, At the instance of 
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the defendant’s pleader, the deposition of Maniruddin before the 
committing Magistrate was put in under section 288, Criminal 
Procedure Code. It wasin agreement with the evidence which 
he bad given during the trial, 

In his charge to the jury the Judge said “Maniruddin has 
deposed in favour of the defence story, This witness has been 
declared ‘hostile’ and cress-examined by the prosecution, 
His evidence has, therefore, to be excluded from your considera- 
tion” 

In-our opinion this was a material misdirection. 

In appeal 327 of 1930 (Prafulla Kumar Sarkar). the appellant 
was convicted by the Additional Sessions Judge of Burdwan and a 
jury of an offence under section 52 of-the Indian Post Office Act 
(VI of 1898) and sentenced to rigorous imprisonment for three 
years and a fine of Rs, 1500, 

He complains infer a/fa of misdirection. 

The case for the prosecution was that a postal packet containing 
currency notes’ had passed thr ough bis hands when employed as par- 
cel sorter, that he had extracted the notes, that he was a poor man 
that immediately before the theft he was in urgent need of money, 
that immediately after the theft he made anumber of payments, that 
he placed notes in the hands of prosecution witness No. 51 Satyen- 
dra Kumar Dutta for safe custody, that one of these notes (Ex, 
111) bore an endorsement, and that this note so endorsed had been 
enclosed in the postal packet at the time of despatch, Prosecution 
witness No, ṣo Amulya Ratan Das and prosecution witness No. 60 
Raj Krishna Chatterjee, were called to say that the appellant was 
poor and in need of money, Satyendra stated that the appellant 
asked him, in case of enquiry to say that he had lent the appellant 
money and to persuade prosecution witness No, £8 Bejoy Prosanna 
Dutta to corroborate this, The prosecution cage therefore rested 
to considerable extent upon whether the facts alleged about the 
appellant’s pecuniary circumstances were proved and whether Sat- 
yendra ought to be believed. 

It was part of the defence case, on the contrary, that the appel- 
lant was well off, and that there was enmity between Satyendra 
and the appellant’s mother and wife, because Satyendra had refus- 
ed to return the money deposited with him by the appellant. 


This being the position, prosecution witness No. 49 Panchanan 
Karmokar was oalled by the prosecution to prove that the appel- 
lant recently had brought ornaments and paid for them in notes, 
But he went on to say that the appellant had often bought orna- 
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ments, that money was standing in his books to the credit of the 
appellant, and that he had only surrendered the notes to the police 
because they threatened him, And in cross-examination he said 
that the appellant was well off, that Satyendra was in debt, that 
his pecupiary circumstances were bad, that he had quarrelled with 
the appellanw’s mother and wife, because they alleged that he had 
misappropriated soms of the money deposited with him by the 
appellant, that he admitted to the Daroga that the money received 
from the appellant had been mixed with other money of his own, and 
that the endorsement on Exhibit 111 had been noticed for the first 
time after the notes had been in the possession of the Daroga. 

. At the conclusion of the cross-examination of this witness 
the Public Prosecutor declared him “hostile” and obtained permis- 
sion from the Court to cross-examine him, but he adhered to the 
facts already stated by him. 

In his charge to the jury the Judge said “ Panchanan Karmo- 
kar was declared ‘hostile’ by the Public Prosecutor and was 
allowed to be cross-examined by him. He is not a witness of truth 
and you should discard his evidence.” 

In our opinion, this was a material misdirection, 

These directions however, are in accord with statements of the 
law upon this subject in this Court, which appear in the following 
cases -— 

Surendra Krishna Mandal v, Rani Dassi (1). 

Emperor v. Satyendra Kumar Dutt Chowdhury (2), 

Khijiruddin Sonar v, Emperor (3). 

Punchanan Gogai v. King-Emperor (4), which are to the effect 
that where a witness has been declared “hostile” and cross-examin- 
ed his evidence must be rejected in toto, and in the case of— 

Emperor v. Mokbul Khan (5) which is to the effect that such 
evidence must be rejected in 80 far asit assists the party who has 
called the witness and has treated him as “hostile,” 

These statements are based upon observations by Lord Campbell 
in Faulkner v, Brine (6) and by Lord Ellenborough in Alexander v, 

d . 

(1) (1920) I. L. Rigt7 Calc. 1043 (per Mookerjee, A. C. J. at p. 1057), 
330. L.J. 34. bs 

(2) (1922) 37 C. L. J- 173 (per Walmsley J. at p, 176). œ 

(3) (1925) I. L. R. 53 Cale. 372 (per Mukesji J. at p. 380); 42 C. L. J. 564, 

(4) (1930) LL. R. 57 Calc, 1266 5 51 Ce L. J. 2033 34 C. W. N. 526 (529). 
(per C. C. Ghose J.) 

(5) (1928) L. L, R, 56 Cale. 145 (per Cuming J. at p. 148.) 

(6) (1858) 1 F. & F, 254 (255), . 
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Gibson (1) the first of which appears to be in conflict with, and the 
second is overruled by the case of Bradley v, Ricardo (2) which 
was a decision of Tindal C, J., and four Judges, and which was not 
cited to Lord Campbell. 


In our opinion, the above statements of the law are not correct 
and the law is correctly stated in the following cases : 


Emperor v. Jehangir Ardeshir Camp (3) and Sohrai Sao v. 
King-Emperor (4) although the case of Bradley v. Ricardo (2) 
upon which these learned Judges relied, is not actually an 
authority for the proposition with. which they were dealing, 
viz; that the evidence of a “hostile” witness is not to be rejec- 
ted, but for the proposition? that where a party contradicts his 
own witness by other evidence, the whole of such witness’s testi- 
mony is not to be rejected ; as also are the cases of Faulkner v. 
Brine (5) and Alexander y, Gibson (1) already mentioned. 

- For these reasons we refer these two appeals for consideration 
of the Full Bench. l 


These statements from which we differ are based partly upon a 


‘confusion which has arisen between two processes which are really 


distinct :— 

(A) the right of a pacty with the permission of the Judge to 
treat ths party’s own witness as “hostile? and cross-examine 
him ; : 

(B) the right which is limited to' contradict one’s own witness 
by other evidence, and therefore, incidentally, and'to this extent, 
to discredit him. l 

A.—Generally speaking, a party may not put leading questions to, 
or cross-eximine his own witness, In England an exception to this 
tule is made where a witness is “hostile” or where special circums- 
tances render him rather the witness of the Court than of the 
party, 

“Hostile” does not mean necessarily that the witness is untruth- 
ful ; it means that by the nature of his evidence, his manner of 
answering, his demeanour, and his conduct in the box, he appears 
to the*Judge obviously to bear a hostile animus to the party pro- 
ducing hit, or interested for the other party, of unwilling to give 
his evidence faizly and with a desire to tell the thuth to the Court. 

` ' 

(1) 081:2} 2 Camp. 556. (2) (1831) 8 Bing 57. 

(3) (1927) 29 Bom. L. R. 996 (per Madgavkar J. at p. 1005). 

(4) (1929) I. L. R. g Pat. 474 (per Courtney Torrel, C. J. at p: 484). 

(5) t1858) 1 F, & F. 354 (255) ` 
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In such cases the Judge may in his. discretion allow the 
witness to be cross-examined by the party calling him— 


Coles v, Coles ant Brown (1), Surendra Krishna ' Mondal v. 


Rani Dassi (2), Luchiram Motilal y, Radha Charan Puddar (3) 
Russell on Crimes, 8th Edition, Volume x1, page 2150; Phipson 
on Evidence, 6th Edition, page 472; Taylor on Evidence, 11th 
Edition, page 958, para, 1404. 

“ Hostile’ or “adverse” does not mean that his reann 
merely contradicts his proof or is unfavourable to the peg calling 
him Greenough v. Eccles (4). 

Under English law and procedure the object of applying to 
treat one’s own witness as “hostile,” is to compel him by presssure 
of cross-examination to make truthful admissions, and to give the 
evidence fairly which he is able, but unwilling to give. 

Therefore, it is absurd- to suggest that such admissions, once 
obtained, must be excluded from the consideration of the Court or 
the jury and still more absurd to suggest that the opposite party 
must be deprived of the advantage of evidence which such a 
witness has given in his favour. 

The object of cross-examining one’s own witness cannot be to 
discredit him generally, because it isa fundamental rule of aes 
law that this is not permissible, 

We have referred to English law and practice, een both 
the terms and arguments used in the Indian cases, to which we 
have referred, are borrowed therefrom. : 

But in our opinion they have very little bearing on the point, 
The analogous Indian law is contained in section 154 of the Indian 
Evidence Act, which gives unqualified discretion to the Judge to 
allow such cross-examination in every cise, apart from my i 
of the “hostility” or othérwise of the witness. } 

Thus the Court in India is given a much wider discretion than 
in England. This was done deliberately in all probability ‘so as to 
avoid the conflict which had existed in ke over the words 
“hostile” and “adverse.” 

“If exhibition of hostile animus were the sole test of- declaring 
a witness adverse, the object would be frustrated in many instances, 
A shrewd and adverse and composed witness might by concealing 


e.: 
(1) (1866) L. R. ı P. D. 70 (per Sir J. P. Wilde at p. 71.) 
(2) (1920) 1. L. R. 47 Calc. 1043 (per Mookerjee A. C. J. at p; 1057) 
33 © L. J.34 
(3) (1922) 34 C. L. J. 107 (per Mookerjee, J. at p. 112), 
(4) (1859) § C. B. N. S. 786. . 
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his real statements or hostile attitude, give unfavourable evidence, 
and make statements contrary to what the party calling him wished 
him to say.” S. C, Sarcar on Evidence, 4th Edition at page 970. 

`“ It can, thereiore, be hardly said in this state of the authori- 
ties (especially in India where the words of sections 154, 155 are 
alone to be considered), that it is a settled rule that itis only when 
a witness manifestly shows a hostile personal feeling, by his conduct 
and demeanour, that the Court ought to allow his cross-examina- 
tion and impeachment, The testimony ofa witness, if adverse, is 
only the more dangerous if he shows no hostile disposition ; and if 
he be astute as well as treacherous he will take care to conceal 
his true sentiment from the Court.” Woodroffe on Evidence, 
8th Edition, page 974. 

Nor is there any suggestion in the section norin any other sec- 
tion dealing with the same subject, that the necessary effect of such 
cross-examination is to discredit the witness, or make it necessary 
to exclude his evidence from the consideration of the Court or the 
Jury. 

The means by which the credit of a witness may be impeached 
in India by the party calling him, are contained in section 155 of 
the Indian Evidence Act which differs fundamentally from the . 
English law on the subject, N 

B,—In England the question how fara party can discredit his 
own witness was the subject of varying decision for many years, 
and was eventually settled by tho Common Law Procedure Act, 
1854, section 3 ofiwhich provided that “a party producing a wit- 
ness shall not be allowed to impeach his credit by general evidence 
of bad character, but he may, in case the witness in.the opinion 
of the Judge prove adverse contradict him by other evidence, or 
by leave of the Judge, prove that he has made at other times a 
statement inconsistent with his present testimony ; but before such 
last-mentioned proof can be given the circumstances of the sup- 
posed statement sufficient to designate the particular occasion, 
must be mentioned to the witness and he must be asked -whether 
or not he has made such a statement, 

If was decided in Greenough v, Eccles (1) (Supra) that “adverse” 
in this fection meant “hostile” as distingiahed from merely 
unfavourable, e Í 

The result seems to have been both a restriction and an exten- 
sion of the rights which a party had prior to the statute because it 
had been decided long before that he had the right to contradict 


(1) (1859) 5 C. B. N, S. 786. 
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his own witness on relevant facts apart from any question of hostility, 
but the right to prove prior inconsistent statements had een in 
doubt. See Cockburn C. J. in Greenough v. Kecles (1) [Supra at 
page 806, Halsbury Laws of England, Vol. 13, page 600, 
note (K),] 

And in the Digest on Evidence, note XLVII, Stephen J. says that 
the suggestion that a party can contradict his own witness by other 
relevant evidence only if the Judge thinks he is adverse “‘is not and 
never was the law,” 


But this right to contradict one’s own witness is limited to con- 

tradictions on‘particular points, It may have the effect incidentally 
‘of discrediting his testimony on those points, though that is not the 

object of calling the further evidence, For authorities in support 
‘of the above propositions in addition to the cases already cited. see 
the following :— 

Buller’s Nisi Prius, page 297; R. v. Benjamin Oldroyd (2); 
Clarke v. Saffery (3) ; Ewer v, Ambrose (4); Friend Lander v, Lon- 
don Assurance Company (5) ; Wright v. Beckett (6) ; Parkin v. Moon 
(7) ; Holdsworth v. Mayor of Dartmouth (8); R. v. Ball (9); R.v. 
Farr (10) ; Winter v, Butt (11); Melhuish v, Collier (12) ;. Dear ¥, 
Knight (13). - 

In certain circumstances it may have the effect incidentally of 

‘discrediting the witness altogether, Such was the position in 
Faulkner v. Brine (14) already referred to, where the witness had 
given an account to the defendant’s Attorney which differed totally 
from the aecount given in the witness box and Lord Campbell C. J. 
said that the effect must be to discredit the witness altogether, 
because it showed that he was not trustworthy atall. Lord Camp- 
bell’s observation was made obviously with reference to the facts of 
that particular case. If it was intended to be of general application 
as has been assumed, in our opinion wrongly in the Indian cases to 
which we have referred, then it is in conflict with the view expressed 
by Tindall C, J. and four other Judges in Bradley v. Ricardo (15) 
(Supra) which decision was not cited to Lord Campbell, nor to 


è 

(1) (1859) 5 C. B. N, S. 786. (2) (1805) R. & REC. C. R. 88. 
(3) G3k4) L R. & M. 126. (4) (1825) 3B. & C. 746. e 
(5) (1832) 4 B. & Ad. 193, (6) (1834) 1 M. & Rob. 414. 

(7) (1835)7 C. & P. 408. (8) (1898) 2 M. & Rob. 153. 
(9) (1839) 8C. & P. 745- (10) (1839) 8 C. & P. 768. 

(11) (1841) 2 M. & Rob 357, (12) (1850) 15 Q. B. £78. ?” 
(13) (1859) 1 F, & F. 433. (14) (1858) 1 F. & F. 254- 


(15) (1831) 8 Bing. 57. " 
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Walmsley J. nor Mukerji J. nor Mookerjee A.C. Ją, in the Indian 
cases to which we have referred, 

In this case Tindall C. J. said: “The object of all the laws of 
evidence is to bring the whole truth of a case before a jury ; but if 
this rule were to bs discharged * * * weshould compel the 
plaintif * * * tobe bound by the statements of a witness 
whom he might call without knowing he was adverse, who might 
labour under a defect of memory, or be otherwise unable to make 
a statement on which complete reliance could be placed; * * * 
is the plaintiff to be preclujed from calling the witnesses whom he 
had prepared before to show the real state of the case? It has 
been urged as an objection that this would be giving credit to the 
witness on one point after he has been discredited on another ; but 
difficulties of the same kind occur in every cause where a jury has 
to decide on conflicting testimony. The general rule is that a party 
shall not be permitted to blast the character of a witness called in 
support of his case by adducing general evidence to his discredit ; 
but I have never heard it said that when, surprised by a statement 
contrary to fact he may not al another witness to show how the 
fact really is. ”’ 

Gaselee,J :—Said “In Adxander v. Gibson (1) Lord Ellenborough” 
says “The party is not to set up so much of a witness’s testimony as 
makes for him, and to reject or disprove such part as is of a 
contrary tendency. But ifa witness is called and gives evidence 
against the party calling him, I think he may be contradicted 
by other witnesses on the same side, and that in this manner 
his evidence may be entirely repudiated.” With deference ‘to 
Lord Ellenborough it seems to me that itis for the jury to say 
whether his evidence is to be entirely repudiated or not. It is 
going too far to determine that the party shall suffer because a 
witness is not consistent in his testimony” and he referred to 
Ever v. Ambrose (2) (Supra), 

Bosanquet, J.— said “The general rule is that a party who calls 
a witness into the box is not permitted to prove generally that he is 
unwosthy of credit, but may contradict him as to particular facts, 
It has been objected, however, that you cannot,contradict him as 
to a particular fact without repudiating his evidence altogether, 
But -the practice has always, been the otherway, and if there. be 
anything in Alexander v. Gibson (1) in support of the «argument 
urged on thé part ofthe defendant, I cannot agree in that view 
of the subject, it is inconsistent with both principle and practice, 


(1) (811) 2 Camp. 556. (2) (1825) 3 B. and C. 746. 
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A party is often compelled to call an adverse witness ; and if he, 
on crogss-examination or otherwise, makes statements inconsistent 
with fact, another witness may be allowed to contradict him, 
and there is no instance ofa Judge having been called upon in 
such acase to strike out the rest of his evidence, The discre- 
pancy may afford a fair topic for Counsel as to the degree of 
credit to which the witness is entitled, but the whole statement 
must go to the Jury who, in forming their judgment, are often 
guided by the manner and feelings of the witness. If he states 
some facts which are adverse to the bias under which he speaks 
and some which coincide with it, the Jury may without incon- 
sistency, believe the one statement and reject the other,” An- 
derson J., said “I adhere to the rule as laid down in Buller's 
Nisi Prius,” A party will not be permitted to produce general 
evidence to discredit his own witness, That is the true rule, 
and I cannot but dissent from the restriction of it which has 
been ascribed to Lord Ellenborough, * * * A party calls many 
Witnesses ; one of them states a fact adverse to his claim, another 


explding the statement ; was it ever heard of, that on such an, 


occasion the whole testimony of the former witness should 
be struck out? * * * Therule as laid down by Mr. Justice 
Buller is intelligible and clear, namely, that a party shall not be 
permitted to throw general discredit ona witness whom he has 
put into the box; but it would be monstrous if the whole of 
his testimony were to be struck out because a subsequent witness 
sets him right as to a single fact which he may have stated incor- 
rectly,” 

These rulings have always been followed in England (See 
Halsbury Laws of England, Vol. 13, page 601, para, 814), 

The right to impeach the credit of a party’s own witness is dealt 
in section 155 of the Indian Evidence Act. Under that section 
with the consent of the Court the party may cause witnesses to 
testify that he is unworthy of credit, Thus the Indian differs fun- 
damentally fromthe rule of English law to which we have re- 
ferred. Buteven so, thera is no direction in the section or in 
any other part of the Act that the evidence ofa witness so discre- 
dited must be rejected either wholly or in part, . 

In our opinion, therefore, itis clear that in Isdia the évidence 
ofa witness discredited, in whole érin part, by cross-examination 
or by calling other witnesses is not to be rejected either in whole 
or in part, but ie to be left to the Jury for what it is worth, with a 
suitable direction about the circumstances in which it hag been 
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given, and,-if necessary, a warning ‘to exercise caution before accep- 
ting it as true. 

The questions, therefore to be decided are :— 

(1) Whether the statements of law referred to in— 

I, T. R. 47 Calc. at page 1057, 37 C. L, J. at page 176, I. L. R, 
53 Calc, at page 380, 24 C. W. N. at page 529, and I. L., R, 56 
Calc, at page 148, or any of them are correct ; 

(2) Whether the statements of law referred to in 29 Bom, L. R. 
at page 1005 and I, L, R, 9 Pat, at page 484, or-either of them are 
correct ; 


(3) Whether the evidence of a witness treated as “hostile” must 
be rejected in whole or in part ; 


(4) Whether it must be rejected so far as it is in favour of the 
party calling the witness ; 


(5) Whether it must be: rejected so far as it is in favour of the 
5s rs party ; 5 

- (6) Whether the whole of the evidence so far as it affects both 
parties favourably or unfavourably, must go to the jury for what. it is 


' worth ; 


(7) Whether the charges in these two appeals or either of them, 
so far as they affect the points under consideration in this reference, 
amounted to misdirection. 


Messrs, Probodh Chunder Chatterji, Bireswar Chatterji, Suresh 
Chunder Zalugdar and Sudkansu Sekhar Mukherji, for the 
Appellants, 

Messrs, D. N, Bhattacharji, Monindra Nath Mukherji and 
Jitendra Mohan Banerji for the Crown. 

C, A. V. 

Rankin, C. J. :—By section 134 of the Evidence Act it is pro- 
vided that “The Court may in ite discretion permit the person 
who calls a witness to put any questions to him which might be put 
in cross-examination by the adverse party.” 

The Division Bench has referred to us two appeals by accused 
persons from their convig¢tions and sentences by the Court of 
Sessions, In each case the trial was had with a, jury and in both 
appeals it iscontended for the accused that the Sessions Judge has 
misdirected the fury as to the consequence in law of the fact that 
the Court had permitted the Public Prosecutor to put toa prose- 
cution witness questions of the character described by section 154, 


In the appeal of Prafulla Kumar Sarkar (No. 327 of 1930) Mr, 
D. N, Bhattacharjee who appears for the prosecution has contended 
. >x 
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before us that the direction}:given byl thejlearned® Sessions Judge 
hag not the meaning and effect which the Division Bench took it 
to have. As both cases are exactly of the same;:character for the 
present purpose, I will confine myself, to begin with, to the other 


case, viz., to the appeal of Abdul Hatem and: others? (No, ‘463 of 


1930). 

Abdul Hatem, Arshed Ali and Arobali were charged with the 
offence of riotingtand Arshed Ali was also charged with murder. 
The case was of a very common type, the allegation of tbe com- 
plainant being that the accused had been members of a party of 
20 or 25 persons who went armed with lathis and spears to the 
complainant’s plot of land and began to reap the paddy ; that one 
Abdul Gani went on the land with his two brothers to protest, and 
while Arobali was holding bim, was.pierced by Arshed Ali with a 
spear at the order of Hatem, and so forth, Upon the question of 
“common object ” there was the usual dispute}’as to whether the 
occurrence took place on the plot alleged which was the com- 
plainant’s plot, so that the accused persons were aggressors, or took 
place on another plot belonging to the accused‘and the complain 
. anv’s party were aggressors, 


_ The prosecution called asa witness one Mainuddi (P, W, 11) 
described as a cultivator. He said in his examination-in-chief that 
onthe morning in question he heard a golmal and saw a crowd of 
men near Hatem’s hut which isin Hatem’s bhita, That Hatem’s 
bhita has a khal on three sides of it and on the westof itis the 
paddy field. That on seeing the crowd the witness came near the 
bhita and did not find anyone on it but found the hut broken. 
That he went to the south and found Abdul Gani lying wounded on 
_ the paddy field ; that Abdul Gani said that Arshed Ali had speared 
him and that he had been wounded on the field, “I did not ask 
anybody as to why there were men near the hut, I did not notice 
any stain of blood on the ground on the way from near the bridge. 
I did not notice any men onthe field on which Abdul Gani was 
lying. ” Š 


e 

At this point tae learned Judge records as follows ‘(Declared 
hostile by Public Prosecutor and permitted, to be cross- 
examined), ” A 
- Then follows :—" I met Meher Munshi on the field when I 
went there, I had no talk with him, Isaw Hatem Sikdar using 
the hut since Aswin. Before the occurrence there was no dispute 
between the parties over the hut. Į cannot say who possessed the 
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bhita last year and in previous years. I do not know if this bhita is 


` claimed by anybody, ” 


Then follows cross-examination by the defence, There was no 
re-examination, At the end of the case the deposition of this 
witness before the Committing Magistrate was put in at the instance 


. of the defence under section 288, Criminal Procedure Code. It was 


substantially in agreement with his evidence at the trial, 

Now the direction given to the jury by the learned Judge was 
this, “Mainuddin has deposed in favour of the defence story, This 
witness has been declared hostile and cross-examined by the prose- 
cution, His evidence has therefore to be excluded from your 
consideration, ” 

The Division Bench consider this to bea misdirection, Before 
us it has been challenged by the Advocates for the accused and 
has not been supported by the Advocate for the prosecution, The 
learned Sessions Judge was however only laying down the law 
in accordance with certain decisions of this Court and the matter 
has been referred to a Full Bench for a ruling which will be binding 
upon all Courts in this province, 

Of previous decisions in this Court, the earliest to which it is 
necessary to refer is Surendra v, Rant Dassi (x) which wasa 
Probate case, In that case two witnesses had been examined on 
commission and before the Commissioner leading questions had 
been put to the witnesses in examination-in-chief in a most irregular 
manner, By way of defence of the Commissioner’s proceedings 
it was contended that as the propounder was obliged by law.to 
call an attesting witness he could claim to cross-examine him as of 
right, Mookerjee, Acting Chief Justice, held that in India an 
attesting witness isin the same position for the present purpose 
as any other witness whom a party may cite of his own choice. 
He went on to observe—‘' But two important points must be borne 
in mind: frst that a witness is considered adverse when in the 
opinion of the Judge he bears a hostile animus to the party calling 
him and not merely when his testimony contradicts his proof, in 
other yords as Wilde, Jy remarked in Coles v. Codes (2) a hostile 
Witness is pne who, from the manner in which hg gives his evidence 
shows that ‘he is not desirous of telling the truth ; and secondly, as 
Lord Campbelf C. J., observed in Faulkner v, Brine (3) when 
a witness is treated as hostile and cross-examined by the party 
calling him, this must be done to discredit the witness altogether 


(1) (1930) I. L. Rs 47 Calc. 1043 5 33 C. L. Je 34. 
(2) #866) L. R. 1 P. D. 71. (3) (1858) 1 F. & F. 254. 
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and not merely to get rid of part of his testimony, These principles 
have all been disregarded in the “examination-in-chief and cross- 
examination of the ganda and the doctor, The Commissioner 
could not exercise the discretion vested in the Court under section 
154 of the Indian Evidence Act and the mischief due to improper 
cross-examination could not be remedied in the trial Court, 
Consequently very little reliance can be placed upon the assertion 
of the ganda and the doctor and this was the view adopted by 
Mr, Justice Chaudhuri,” i 

Now I will consider later whether it is a sound proposition in 
law to say thata witness can only be “cross-examined” under sec- 
tien 154 for the purpose of discrediting him altogether and that 
permission should only be given under section 154 when the pro- 
posed “‘cross-examination” has this purpose, f.s., is done with the 
aim of persuading the Court that the witness is worthy of no cre- 
dit whatsoever. But it isa far cry from this to some of the pro- 
positions which we meet with in the later rulings of this Court, 

The next case appears to be Emperor v, Satyendra (1) which 
was a reference under section 307, Criminal Procedure Code made 
by a Sessions Judge disagreeing with a jury's verdict of acquittal 
in a murder case. The prosecution case at its highest waa that 
a number of guests were sitting in a courtyard on the occasion of a 
Sradh ceremony when suddenly the accused entered with a spear 
and thrust it into the side of one of them. Some of the witnesses 
had made statements to the police to this effect but in the Magis- 
trate’s Court and at the trial some were saying that the assault had 
immediately been preceded by a violent quarrel. Two witnesses were 
dealt with at the trial under section.154—one, Padma Lochan had 
made a statement differing from hfs statement before the police and 
Walmsley, J., after quoting Lord Campbell’s words in Faulkner v, 
Brine (2) and referring to Surendra’s case (3) said “ That is the 
principle to be applied to the evidence of a witness who has been 
cross-examined by the party which called him, The result is that 
Padma Lochan’s evidence must be excluded altogether.” The other 
witness was Amar Kinkar, Walmsley, J, dealt with his evidence 
by saying that the Public Prosecutor’s cross-examination had not 
shaken tHe credit of the witness, “His case is very different there- 
* fore from Padma Lochan’s, different too from the circumstances in 
Faulkner v. Brine (2), My conclusion is that the principle laid 
.down in the last mentioned authority has no application here and 

(1) (1922) 37 C- L. J. 373- (2) (1858) 1 F. & F. 254. í 

(3) (1929) I. L. R. 47 Calg; 10433 33 C. L. J. 34 ` 
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that we may accept Amar Kinkar’s evidence for what it is worth, 
As to its value I regard it as the evidence of a man who 
is doing his best to give a faithful account of what happened in 
distressing circumstances.” The Court convicted the accused rely- 
ing upon the evidence of this witness among others. It is to be 
observed that under section 307, Criminal Procedure Code the 
High Court was arriving at its own findings of fact, but the case is 
a distinct authority against the doctrine which has been imputed to 
it, viz., that by the mere fact of cross-examining a prosecution wit- 
ness the prosecutor debars the Court from relying upon the evi- 
dence of that witness as against the accused, 

In Khijiruddin’s case (1) a prosecution witness having been 
examined-in-chief was not cross-examined at all on behalf of the 
accused but the foreman of the jury asked him certain questions, 
and then the prosecution asked him some more questions which 
the High Court held to be in the nature of cross-examination. 
These it would seem had reference to previous statements made by 
the witness. Certain documents containing the previous state- 
ments were also put in, The Court held that the documents were 
inadmissible as they did not tend to corroborate the evidence of 
the witness, As regards the questions asked by the prosecution 
it did not appear that permission had been asked for or given 
under section 154: On this the reasoning of the judgment is that 
the accused were prejudiced because if the witness had been 
properly dealt with under section 154 the result [according to 
Faulker v, Brine (2) and the Indian cases] would have been“ to 
deprive the accused of the benefit which might accrue to them 
from any statement which the witness might have made in favour 
of the accused and which the defence could have availed of if 
the witness had not been allowed to be cross-examined by the pro- 
secution” The argument would seem to have been that this 
result would follow from the permission of the Court to cross-exa- 
mine and that the result had in fact been brought about without 
taking the Court’s permission, and that thus the accused were pre- 
judiced. I see more tham one difficulty in this reasoning, but the 
case does seem to assume that permission given {o the prosecution 
to cross-examine a prosecution witness preventa even the’ defence 
from relying upSn his evidence at all, I am not clear that this ` 
was intended but as the judgment has been taken in this sense, I 
would point out that the proposition can hardly be correct. The 


(1) (1925) I. L. R. 53 Cale, 372 ; 42 C, L. J. 504. 
(2) (1858) 1 F. & F. 254. 
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cross-examination must have some useful purpose, and if neither 
side can rely upon the witness, whatever answers he may give, it 
would be more convenient and less humiliating for all concerned 
that he should be allowed to go home. Besides it can hardly be 
that the wide discretion given to the Court by section 154 isa 
discretion to deprive the accused of any valuable right ; still less 
that the Court and the prosecutor between them can destroy in 


advance testimony which may be vital tothe defence. Inthe case . 


of Mokdul Khan (1) Cuming. J. who was a party to the decision 
of Khijiruddin’s case (2) points out that the defence in such a case 
must be entitled to rely on so much of the evidence of the witness 
as supports the defence case, 

In the case of Panchanan Gogoi (3) the accused was charged 
with having abducted a girl, The girl had before the Committing 
Magistrate and on two other occasions made statements supporting 
the prosecution case, but at the trial she told a different story 
altogether and leave was given to the prosecution to cross-examine 
her, Fler deposition before the Magistrate had been put in under 
section 288 of the Criminal Procedure Code and was clearly 
evidence ia the case for all purposes on the face of that section as 
amended in 1923 [(cf.) Addul Gani’s case (4)]. The Sessions Judge 
had told the Jury. “The girl has spoken in four voices, se .e vse 
It is for you to decide in what voice she spoke the truth, 
The determining test should be what version has been corroborated 
by the independent evidence, ” 

It was laid down in the High Court that a hostile witness was 
one who was not desirous of telling the truth, that the evidence of 
a witness cross-examined under section 154 could not be relied 
upon in part and that the evidence of such a witness should be 
rejected and left out of account -in the minds of! the Jury. This 
was supported bya reference to Alexander v, Gibson (5) a case 
before Lord Ellenborough at nisi prius, and it was said that “this 
case has been followed ever since 1811 and only in one case Brad- 
ley v. Ricardo (6) it was not followed. Bradley v. Ricardo (6) wasa 
decision of the whole Court of Common Pleas, Neither of these eases 
had any special refegence to cross-examining a hostile witness. 

Finally in Bikram Als case (7) a prosecution Witness stated 

(1) (1928) I. L. R. 56 Calc, 145. 

(2) (1925) I. L. R, 53 Calc. 372; 4z C. L. I. 504. 

(3Y(1939) I, L. R. $7 Cale. 1266 ; 5t C. L. J. 203. 

` (4) (1925) I. L. R. 53 Calc. 181 3 42 C. L. J. 205. 
(5) (1811) 2 Camp. 555. (6) (1831) 8 Bing. 57- . 
(7) (1929) I. L. R, 57 Calc, 801 ; go C. L. J. 467. 
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that S., one of the accused, had come to him on the night of the 
dacoity and said that the names of the three accused had been 
given to the police asthe culprit, The Public Prosecutor with 
the leave of the Court asked the witness whether S. had stated 
that the three accused had committed the dacoity and the answer 
was “Yes, he said so.” Cuming, J., said “He was not cross- 
examining his own witness but with the permission of the Court was 
asking him leading questions. That is not necessarily to cross- 
examine, This is clear from section 154 itself, which does not say 
that a person who calls a witness may cross-examine him in certain 
circumstances but that he might put questions to him which might 
be put in cross-examination by the adverse party. That is not the 
same as cross-examining him, If it were the Code would have said 
so, Lort-Williams, J., said ‘ Sections 143 and 154 of the Evidence 
Act read together do not give power to the presecution to put 
leading questions to their own witnesses even with the assent of 
the Judge, The meaning of section 154 is that they may with 
the permission of the Court, treata witness as hostile and cross- 
examine him. Upon this I would make two observations, First, 
the reason why section 154 does not say that with the permission of 
the Court a party may cross-examine his own witness is simply that 
this would in strictness be a contradiction in terms, Cross-exa- 
mination means examination by the adverse party as distinct from 
the party who calls the witness (section 137), Thisis I think the 
whole explanation of the use of the phrase “ put any questions 
to him which might be put in cross-examination by the adverse 
party.” The second observation is that while the mere putting of 
a question in a leading form is not necessarily tantamount to cross- 
examination, there is no doubt as tothe power of the Judge to 
give leaveito put a leading question to one’s own witness, This is 
plain from section r42, the second part of which goes further than 
English Law and requires the Judge to giva permission in certain 
cases, (As to the power in England, cf,, Best on Evidence, rrth 
edition, volume II, page 957.) It will be seen from this review of 
the gecent cases in this*Court that the Division Bench has rendered 
a distinct service tothe law in making this reference to the Full 
Bench, “Before the Indian Legislature passed the Evidence Act 
the greatest pains were taken to examine the English Law of evi- 
dence and to codify it, Certain alterations were made which were 
taken either to be improvements in themselves or calculated to 
work better under Indian conditions, But when we are invited to 
hark back to dicta delivered by English Judges, however eminent, 
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in the first half of the nineteenth century it is necessary to be care- 
ful lest principles be introduced which the Indian Legislature did 
not see fit to enact. Broadly speaking it was well-established in 
England at the end of the first quarter of the century that a party 
could not call evidence to attack the general credit of his own 
witness, but that if out of several witnesses called by him one made 
a statement as to a particular fact, this did not prevent the others 
from giving contrary evidence as to that particular fact, even if the 
collateral effect of their evidence was in the circumstances to 
destroy the general credit of the firat. Thisis really what Lord 
Ellenborough laid down in Alexander v, Gibson (1), but he coupled 
it, according to the report by Campbell with certain dicta which 
suggested that in all cases in which one witness is contradicted 
in this manner, the party calling him must be taken in law to repu- 
diate him entirely. This suggestion however was most convinc- 
ingly negatived in Bradley v. Ricardo (2), when the Court of Com- 
mon Pleas gave a considered decision upon this exact pointin a 
case which forcibly illustrates the unreasonableness of the suggestion. 
The suit was against a Sheriff for making a false return of suka 
bona to a writ of fi-fa. The plaintiff had to prove that the warrant 
had been delivered to the Sheriff, and for this purpose called the 
Sheriffs officer, i. e a witness out of the enemy's camp. This 
witness proved delivery of the writ but in cross-examination said 
that no goods of the judgment-debtors could be found. It was 
agreed that the plaintiff was quite at liberty to prove by other wit- 
nesses that some goods could be found, but as he had no other 
evidence to call as to the delivery of the writ, the Judge non-suited 
him, holding that the plaintiff could not in law rely on the evidence 
ofthe Sheriff's officer as to delivery of the writ; and saying that 
the whole evidence of the witness would have to be struck out, 
This was a complete reductio ad absurdum of the doctrine of Lord 
Ellenborough, Assuming that conclusive evidence had been given 
by the plaintiff to show that goods of the judgment-debtor could be 
found and were found, would any jury have said to themselves 
t We cannot therefore rely on the Sheriffs officers’ admissign that 
the writ was delivered?” Even if we assume that on, one point 
the man was lying to shield himself or his mister, was he likely to 


tell a lie on the other point against hig own or his master's interest ? . 


The doctrine that you cannot contradict your own witness ona 
particular fact without -repudiating his evidence altogether was 
treated by the Common Pleas as a novel and ill-considered doctrine, 


(1) (1811) 2 Camp. 555. (2) (1831) 8 Bing. 57.. 7 


445 


CRIMINAL, 


193%. 
ww 
Prafulla Kumar 
Sarkar 


v- 
King. Emperor. 


Rankin, C. F. 


446 


CRIMINAL. 


193%. 

wd 
Prafulla Kumar 

Sarkar - 


ve 
King-Emperor. 
Aankin, C.F. 


enan 


THE CALCUTTA LAW JOURNAL, [Vou LIII. 


and it was held that it is for the jury to say whether his evidence is 
to be entirely repudiated or not, 

Now a witness who with the permission of the Court is cross- 
examined by the party calling hita is insome of the Indian cases 
[e. g., Surendra’s case (1) (supra), Panckanan Gogos case (2) (supra)] 
regarded as one whom the Judge has declared to be " not desirous 
of telling the truth ” and it is this view, coupled with the idea that 
“ cross-sxamination ” is necessarily directed to the credit of the 
witness, that has led to the doctrine that the witness must not be 
relied on. Now it is true that in Coles v. Coles (3), and it may be 
in other cases, a hostile witness has been described as a witness 
who from the manner in which he gives his evidence shows that he 
is not desirous of telliog the truth to the Court, This is not a very 
good defiaition of a hostile witness and the Indian Ewidence Act is 
a (?) most careful in section 154 ‘not to restrict the right of ‘‘ cross- 
examination” even by committing itself to the word ‘hostile.’ But 
so far ag English Law is concerned I believe there is no English 
case which hag ever held or suggested that permission given by the 
Juigé to the party calling a witness to “cross-examine” him 
amounts to a declaration binding upon the Court or the jury that 
the evidence which he has given or is about to give is unworthy of 
any credit. Sucha doctrine is ‘wholly contrary to fundamental 
principle—to the principle that credibility of witnesses is matter for 
the opinion of the jury, to the principle that itis to be judged of 
finally at the end of the case and to the principle which was firmly 
held in the first half of the nineteenth century in England, that a 
party could never be allowed to impeach the general credit of a 
witness whom he himself has called, The utility of cross-examina- 
tion was supposed to be that it was a means whereby the Court - 
could more readily get the truth out of the witness. In the case of 
witnesses like attesting witnesses to a Will or witnesses whose 
interest was obviously contrary to that of the party who called them, 
liberty to cross-examine was somewhat freely given without any 
intention of declaring in advance against the reputation of the wit- 
ness, Jhe ordinary rule that leading questions must not on mate- 
rial points be put by a party to his own witness has its basis in the 
circumstanee that as the party chooses what witnesses he will call 
a witness is very often anxious to assist the party on whose behalf 


‘he is called, The rule is to giiard against the bias of the witness in 


(1) (1920) I, L. R. 47 Cale, 1043 ; 33 G, L. J. 34. 
(a) (1930) 1. L, R, 57 Calc, 1266 ; 51 C. L, J, 203. 
(3) (1866) L. R, 1 P. D; 71s 
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favour of the side in support of which his evidence is sought. 
Where no such bias need be apprehended the rule loses much of its 
utility. The hostile witness is ex-hypothesi one who cannot be led, 
The rule is not relaxed because the witness bas already forfeited all 
right to credit but because his evidence will be more fully given and 
his credit morè adequately tested by questions put in a more pointed 
and searching way. 

This may I think be clearly illustrated by two cases before the 
Privy Council in each of which the Trial Judge had refused per- 
mission to a party to cross-examine his own witness, and the refusal 
was disapproved by their Lordships, In the first case [Radka Jiban 
v, Taramone: (1)| the plaintif called the defendant to prove that 
the plaintif had sustained certain damage from the defendant’s 
failure to carry on certain religious ceremonies, The defendant 
denied generally that the claim was well-founded and the observa- 
tions of their Lordships show that they considered that the plain- 
tiff should have been allowed to cross-examine in order to prove 
thereby his claim to damages. Inthe second case [Kalagurhla v. 
Yarlagadda (a)|, a witness called by Yarlagadda gave evidence 
against him and their Lordships’ reason for regret that permission 
to cross-examine was refused was that in the absence of cross-exa- 
mination it was unfair that the other party should be allowed to 
rely upon the witnesses’ evidence, It seems clear therefore that 
either side may rely upon the evidence of a witness who is cross- 
examined by the party calling him. 

Now in each of the two cases referred to this Full Bench 
the prosecution witness was simply cross-examined upon the parti- 
cular facts of the case. Neither was cross-examined upon any 
matter directly impeaching his general credit. No previous state- 
ment contradicting his present evidence was put toeither witness 
in the course of the cross-eximination® by the Public Prosecutor, 
In such cases as these it seems plainly wrong to say that the credit 
of the witness is impeached merely because he is cross-examined at 
all, and so far as these cases are concerned it is not strictly neces- 
sary to consider the law of evidence any further. z 

As it appears, however, that Lord Compbell’s obsgrvations in 
Faulkner Y. Brine (3) have very seriously disturbed recent practice 
in Bengal it is perhaps right that they should be examined. Undet 
section 154 of the Indian Evidence Act as under English practice 
a party who is given leave to cross-examine his own witness may 


(1) (1869) 12 M. I. A. 380 (393). (3) (1901) 6 C. W. N. 511 (524) i 
(3) (1858) 1 F. & F. 254. 
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cross-examine to credit. Thiais sometimes necessary in order to 
contradict or get rid of a particular statement already sworn to by 
the’ witness and in such cases the witness is sometimes cross- 
examined to show that he has previously made a statement incon- 
sistent with his present evidence, It is here that the old English 
principle that a party cannot be allowed toimpugn the general 
credit of his own witness and the principle that he may be allowed 
to cross-examine a “hostile” witness called by himself may be 
thought to come into conflict. By 1850 at latest it had been esta- 
blished in England [ dfe/huish v, Collier (1)], that the hostile witness 
might be asked whether he had not previously made statements 
differing from his’ present evidence. As Patterson J. stated “ There 
is a distinction between asking questions of a witness in the box 
as to statements he may have formerly made and calling other 
witnesses to say in contradiction to him that he made such state- 
ments.” On the latter question there had been much difference of 
opinion and it was only settled by the Common Law Procedure Act 
of 1854 which permitted such evidence to be given even by the 
party calling the witness ifthe Judge gave permission, though it 
forba de the party to impeach the credit of the witness by general 
evidence of bad character. This matter is governed by section 155 
of the Indian Evidence Act, 

Now Faulkner v, Brine (2) came before Lord Campbell sitting 
with a jury in 1858, The action was for damages for injuries 
caused by the negligent driving of the defendant’s car man, The 
defendant called a witness to prove that the plaintiff had stated 
that the accident was due to the plaintiffs own fault, The witness 
did not say so but gave a different account of the conversation, 
In re-examination defendant’s Counsel proposed to ask the witness 
whether he had not stated to the defendant’s Attorney that the 
plaintiff had admitted that the accident was due to the plaintiff's 
fault, and referred to the recent Act, It was at once objected that 
the witness had in no way shown himself to be hostile, . Defen- 
dant’s Counsel contended that the hostility could only be seen if 
the question were allowed to be put. Onthis Lord Campbell is 
reported to have said “ The defendant’s Counseb stating that I will 
allow the questign to be put but it must be understood that it 
emust be done to discredit the witness altogether and not merely 
to get rid of part of his testimony. If that which is suggested shall 
be elicited it will show that he is not trustworthy at all." Defen- 
dant’s Counsel however did not ask whether the witness had stated 


(3) (1850) 15 Q. B. 878. (2) (1858) x F. & F. 854 
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to tife attorney that the plaintiff had admitted that the accident was 
due to his own fault but put to him a very diferent statement 
Which the witness at once admitted to have been made by him to 
the attorney—a statement which was quite consistent with his 
evidence, There ia nothing in the report to suggest that Lord 
Campbell told the jury that because he had allowed the question 
to be put the defendant could not rely at all upon the evidence of 
the witness, He neither said nor meant that cross-examination of 
a hostile witness by permission of the Court must always be cross- 
examination to destroy the general credit of the witness. He was 
prepared to allow a question which was an attack upon the honesty 
of the witness although the witness had not shown himself to be 
hostile but he pointed out that if the plaintiff's cross-examination 
succeeded in its aim it would destroy the witness’s credit altogether. 
The observation was, I think, a common sense observation for 
the benefit of the jury and asa warning to Counsel of the risk 
he ran. f j 
Even so, however, the difficulty is to see that Lord Campbell’s 
ruling was atall consistent with the English Act and English 
Practice, The rule that leave should be given only when the 
witness appears hostile is consistent with the idea that it can be 
given in order to see whether the witness is hostile or not. Lord 
Campbell probably thought that the statement of defendant's 
Counsel in the hearing of the jury made it desirable to clear the 
matter'up, and his observations may have been made as terms 
which he imposed as a condition of giving leave to put the question 
at all, In any event the doctrine which has been founded upon 
them is not accepted in English practice. The proper direction 
to the jury ina case in which a “ hostile” prosecution witness 
admits having madea previous statement inconsistent with his 
evidence can be seen from such cases as Joka Williams (1), Alfred 
White (2), to which we have been referred. In India however the 
position will be altered by section 288, Criminal Procedure Code, if 
that section comes into play. 

In my opinion the fact that a witness æ dealt with under sec- 
tion 154 of the Evidence Act, even when under that section he is 
‘cross-examined’ to credit, in no way warrants a directidn to the 
jury that they are bound in law to placg no reliance on his evidence 
or that the party who called and cross-examined him can take no 
advantage from any part of his evidence. There is moreover no 
rule of law that if a jury thinks that a witness has been discredited 


(1) (1913) 8 Cr. App. Rep, 133, (2) (1922) 17 Cr. App. Rep, 60° 


. 


449 


CRIMINAL. 


1938. 


we 
Prafulla Kumar 
Sarkar 


Ve 
King-Emperor. 
Rankin, C. F. 


450 


CRIMINAL, 


1931. 
ww 


Prafulla Kumar 
Sarkar 
v. 
Kiag-Emperor. 


Rankin, C. 3. 


— 


THE CALCUTTA LAW JOURNAL, [Von. LHI 


On one point they may not give credit to him on anothers The 


rule of law is that it is for the jury to say. 

Of the seven questions stated by.the Division Bench I propose 
that we should answer four, viz..— i 

(3) whether the evidence of a witness treated as “hostile” must 
be rejected in whole or in part ; 

(4) whether it must be rejected so far as it is in favour of the 
party calling the witness ; : 

(5) whether it must be rejected so far as itisin favour of the 
opposite party. 

These three questions I would answer in the negative. 

(6) Whether the whole of the evidence so far as it affects both 
parties favourably or unfavourably, must go to the jury for what it is 
worth, ep 
To thia question I would be content to answer ‘‘yes” save that if 
we add nothing to this answer it is only too likely to be misapplied 
in cases where a prosecution witness goes back upon his previous 
statements, In saying that the whole of the evidence must go to 
the jury I do not mean to approve the sort of direction which in 
Panchanan Gogoi’s case (1) (supra) was given by the Sessions 
Judge, where he said in effect. “The witness has spoken 
in four voices, It is for the jury to say In which voice she spoke the 
truth,” If the previous statement is the deposition before the 
Committing Magistrate and if it is put in under section 288, 
Criminal Procedure Code, so as to become evidence for all pur- 
poses, the jury may in effect be directed to choose between the 
two statements because both statements are evidence of the facts 
stated therein. But in other cases, the jury cannot be so direc- 
ted because prima facie the previous statement of the witness. 
is not evidence at all against the accused of the truth of the 
facts stated therein, The proper direction to the jury is that 
before relying on the cvidence given by the witness at the trial 
the jury should take into consideration the fact that he made 
the previous statement, but that they must not treat the previous 
statment as being anp evidence at all against the prisoner of 
the facts, therein alleged. This has always heen insisted upon in 
the English cases from the earliest time down to the most recent, 

Wright v, Beckett (2) ; Ewer v, Ambrose ( ) ; Dedble's case (4) ; 
John Williams (5) ; Alfred White (6). 
(1) (1930) L. L. R. 57 Cale. 1266 5 51 C. L. J. 203. (2) (1834) 1 M. & Rob, 414, 


(3) (1825) 3 B. & C. 746, (4) (1908) Cr. App. Rep. 746 (749) 
(5) (1913) 8 Cr. App. Repe 133 (153). (6) (1922) 17 Cr, App. Rep. 6o, 
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It is equally good law under the Indian Evidence Act whethér 
the previous statement be admitted by the witness or proved in 
spite of his denial under section 155 [Emperor v. Cherath (1)). 
No doubt in a civil case if the witness be himself a party, his pre- 
vious statement though unsworn and said by the witness at the 
trialto be false, would be evidence of the facts stated therein as 
being an admission, In a criminal case however the previous 
unsworn statement of a witness for the prosecution is not evidence 
against the accused of the truth of the facts stated therein save 
in very special circumstances, e, g, as corroboration under section 
157 of-his testimony in the witness box on the conditions therein 
laid down, If the case bs put of-the previous statement having been 
made in the presence and hearing of the accused this fact might 
under section "8 alter the position ; but the true view even then is 
not that the statement is evidence of. the truth of what it contains, 
but that if the jury think that the conduct, silence or answer of the 
prisoner at the time amounted to an acceptance of the statement 
orsome part of it the jury may consider that acceptance as an 
admission [Rev v. Norton (2); Percy William Adams (3)|. But 
apart from such special cases, which attract special principles, the 
unsworn statement, so far as the maker in his evidence does not con- 
firm and repeat it, cannot be used at all agaiast the accused as 
proof of the truth of what it asserts, This means not merely that 
it ig in itself insufficient proof but that it cannot be so used at 
all ; it cannot be coupled with probabilities which suggest that 
the witness was more likely to tell the truth on the former occa- 
sion than in the witness box so as to go to the jury as part of the 
proof that what was then stated is true, 

With this explanation I would answer question (6) in the affir- 
mative. l 

The cases before us should be remanded to the Division Bench 
for disposal, . l 

C. C. Ghose, J.—I desire to say that on further and 
fuller consideration I agree with the Chief Justice in the answers 
he proposes to give to the questions referred to the Full Bench, 

Buckland, J.—Jt is unnecessary that I should repeat the facts 
of these cases and the circumstances in which this reférence has 
been mide. I have had the advantage of reading “the - judgment 
which has just been delivered by the learned Chief Justice,-and, 
while I am in full agreement with the views which he has expre- 


G) (1902) I« L. R. 26 Mad. 191. > ' noor 
(2) [1910] 2 K. B. 496. . (3)- (1923). 17 Cr. App. Rep. 77. ° 
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ssed as to the authorities cited, I think the questions propounded 
can also be solved by referefice exclusively to certain sections of 
the Indian #vidence Actandthe Code of Criminal Procedure, 
an examination of which may prove of service, As the learned 
Judges who have made the reference have pointed out, confusion 
has arisen between the right of a party with the permission of the 
Judge to treat the party’s own witness as hostile and cross-examine 
him, and the right, which is limited, to contradict one’s own witness 
by other evidence, and therefore, incidentally, and to this extent, 
to discredit him, ; 

Section 137 of the Indian Evidence Act enacts that the exa- 
mination of a witness by the adverse party shall be called his 


` cross-examination, Section 141 states that @ leading question is 


one which suggests the answer which the person putting it wishes 
or expects to receive, while section 142 lays it down that leading 
questions must not, if objected to by the adverse party, be asked 
in an examination-in-chief or in a re-examination except with the 
permission of the Court but, under section 143, they may be asked 
in cross-eximination, A very brief consideration of these pro- 
visions, than which to an Advocate nothing could be more ele- 
mentary, will assist in an appreciation of the reply to the questions 
to which we have to furnish an answer. It is assumed thata 
party will call as witnesses only persons who can prove his case 
and, in practice, as an almost invariable rule, what such witnesses 
miy be expected to say is known beforehand, Hence the rule 
against leading questions by the party on whose behalf a witness 
is called, To the adverse party such witnesses are presumably 
hostile, a not altogether felicitous expression in so far as it implies 
personal animosity, but one which means that their evidence is 
not to be expected to bs favourable to the side against which they 
are called to depose, To test their veracity, the truth of the 
story te which they have been called to testify or to learn if and 
how far they will support the case of the adverse party, the latter 
is allowed to put leading questions in cross-examination, as it is 
not to be expected tha? such witnesses would give answers favou- 
rable toethe adverse party unless the answers were suggested to 
them, Assume then that a witness has responded favourably to 
the cross-examiner and by his answers has contradicted what he 
has previously said when examined-in-chief. It will be the duty 
of the Judge in a criminal trial to draw the attention of the jury to 
what the witness said in his examination-in-chief, to the con- 
tradittions elicited by cross-examination and to require them to 
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form their own opinion whether they should accept either state- 

' ment in preference to thé other or reject the witness’s evidence 
altogether. In civil proceedings the depositions will be similarly 
considered by the Judge who tries the case, the law of evidence 
makes uo distinction between the two, 

Section 154 of the Indian Evidence Act provides that the 
; Court may in its discretion permit the person who calls a witness 
fo put any questions to him which might be put in cross- 
examination by the adverse party, Though this section in its 
practical application .is limited to the asking of leading questions 
` by the party calling a witness, as a matter of construction 
of the sections, it is referable also to section 155, That section 
lays down four different ways in which the credit of a witness may 
be impeached, which may not be done by the party, who calls him 
except with the leave of the Court. When a party who has called 
a witness seeks to impeach his credit by calling other witnesses 
(see sub-sections (1) and (4),] assuming that to have been allowed 
by the Court for sufficient reasons, no question such as we haye to 
consider can arise. A case may arise where a party calling 
a witness may ask the leave of the Court to be allowed to put 
questions within sub-section (2) or (3), but it is impossible to 
conceive a case where, upon such application being allowed, it 
would not follow that the Court would allow the witness to be cross- 
examined, thereby invoking section 154, This may be the genesis 
of the confusion which is to be found in some of the Indian deci- 
sions, but be that as it may, it does not affect the question to be 
decided. In this connexion the learned Chief Justice has uttered 
a warning as to the effect of crosg-examination eliciting former 
statements inconsistent with any part of the witnesss’ evidence which 
is liable to be contradicted, and this should not be overlooked. 

As a practical matter therefore section 154 refers exclusively to 
cross-examination of a witness by the party calling bim, We are not 
asked to state the circumstances in wnich the Court may exercise 
its discretion in favour of the party seeking to cross-examine, and 
indeed it would be impossible to formulate,any comprehensive rule, 
One observation however is permissible. The object of calling 
witness is to elicit the facts, and if the facts to be elicited are 
such as ought to be elicited froma witness, and ‘if this cannot 
be elicited without crossexamining Him, it would be difficult to 
say that the discretion was wrongly exercised, Testamentary pro- 
ceedings furnish an admirable example of what is meant. The 
only surviving witness to a‘will may be unwilling to depose in fgvour 
of the executor who applies for probate. He may however be 
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more unwilling to commit perjury and if cross-examined a few 
leading questions suggesting the essential facts may elicit all that 
is necessary to entitle the Court to direct probate to issue. This 
instance exposes the fallacy of the proposition that as a matter of 


` law the evidence of a witness who has been allowed to be cross- 


examined by the party who calls him must be wholly disregard- 
ed. When a witness has made: contradictory statements in examina: 
tion-in-chief and in cross-examination, whether such cross-examina- 
tion be by the party who has called him or by the adverse party or: 
by both parties, the resultant position as regards his deposition is 
the same, It makes not one iota of difference whether his 
answers have been given in reply to questions by one side or by 
the other or even by the Court itself. The deposition itself and 
what it is to which the witness has deposed is all that matters, and 
the direction to the jury should be the same in every case and their 
attention should be drawn to the contradictions with such observa- 
tions as to the circumstances in which contradictory statements 
were made as the Judge may consider to be necessary and the Jury 
should be left to form his own conclusion as to-the value to be 
attached tothe statements which the witness has made, There 
can be no question as a matter of law’ of rejecting the evidence of 
such a witness either so far as it is in favour of the party calling the 
witness or so far as it is in favour of the adverse party. 
Under section 297 of the Code of Criminal Procedure it is the 
duty of the Judge in charging the jury to sum up the evidence for 
the prosecution and defence. Under the Indian Evidence Act 
“Evidence” means and includes all statements which the Court per- 


-mits or requires to be made before it by the witnesses in relation to 


matters of fact under enquiry, a definition which, read with section 
297 of the Code of Criminal Procedure, leaves no room for the 
introduction of any rule auch as is suggested by the earlier ques- 
tions réferred, 

In my judgment questions 3, 4 and 5 should be answered in 
the negative and question 6 should be answered in the affirmative. 
It is (unnecessary to answer question 1 or 2 and the reply to the 
last questions should be given by the Bench dealing with the case 
in accordance with the replies given to-day to the questions referred. 

Suhrawardy, J.,—I fully agree in the order proposed to be 
made by the learned Chief Jtistice, 

Cuming, J.—I agree in the order proposed to be made o Mhe 
learned Chief Justice for the reasons given by him. 

A, TM. Cases remaniied to the Division Benth. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Lort- Williams and Mr, Justice S, E. Ghose, 
ISLAM AND ANOTHER, i 
D. i 
a KING-EMPEROR.* 


Infliction of substantial term of imprisonment as well gs jfine-—Whether appre- 
priate—Both the sentences, when justifiable. 


Where a substantial term of imprisonment has been inflicted it is inappropriate 
to add a fine to that, except in cases where the Court thinks that the justice of 
the'cage will be met by inflictiag a substantial fine, but at the samo time thinks 
that a short term of imprisonment in addition will serve as a salutary lesson to the 
accused or in cases where the accused has profited financially by his misdeeds or 
where it is desired to compensate the complainant. 

Appeal by the accused under section 410 of the Criminal Pro- 
cedure Code by the Accused. ~ 


The two accused’ were convicted under section 366 of the Indian 
Penal Code and sentenced—No, 1 to one year’s rigorous imprison- 
ment and to pay a fine of Rs, 150 and No. 2 to six month’s rigorous 
imprisonment and to pay a fine of Rs. 100, 


The material facts appear from the judgment. 
Mr, D. N. Bhaslacharjee for the Crown, 

Vo one appeared for the Accused, 

The following judgments were delivered : 


Lort-Williams, J. :—The appellants were convicted under 
sections 366 of the Indian Penal Code and sentenced—No, 1 to one 
year’s rigorous imprisonment and to pay_a fine of Rs, 150 and No. 2 
to six months’ rigorous imprisonment and to pay a fine of Rs, roo, 
There was no order for compensation. 


The appeal was admitted on the ground that the Court dis- 
approved of the infliction of a fine in addition to a substantial term 
of imprisonment, The learned District Magistrate of Noakhali*has 
reported this case under section 439 of the Code of Crimijfal Pro- 
cedure to this Court because he considered the sentenges passed by 
the Sessions Judge of Noakhali to be inadequate. 


* Criminal Admitted Appeal No. 791 of 1930 against the decision of Rash- 
behari Mukerji, Additional Sessions Judge, Noakhali, dated the r7th a cats 
1930 slong with Miscellaneous case No. 187 of 1930, 
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The facts are that the two accused took away agitl who was a 
young widow witha child and kept her shut up for nearly a week. 
She was kept in the house of the first appellant and was properly 
attended to and was not molested either by him or by anybody else, 
The learned Sessions Judge had taken that fact into consideration 
in making up his mind as to what should be the appropriate sem . 
tence. Wedo not find anything to criticise in the sentence of 
rigorous imprisonment which has been inflicted, The girl did not 
come to grief in any way, although it is true that she suffered some 
mental torture through being separated from her child, in our opi- 
nion the sentence is sufficient to meet that case. But we agree 
with our learned brothers who admitted this appeal that it is 
altogether inappropriate to adda fine to a substantial term of 
imprisonment, It is true that the Code sanctions either a term of 
imprisonment or a fine or both, and it was left to the discretion of 
the Court whether to inflict a sentence of, imprisonment or a fine or 
both. But in practice, it can only be in very exceptional circum- 
stances that it is suitable and appropriate to inflict a fine as well as 
a substantial term of imprisonment, In English practice I can 
hardly remember a case in which a substantial term of imprisonment 
has been inflicted as well as fine. In my personal opinion, it can 
only be in suitable cases where the Court thinks that the justice of 
the case will be met by inflicting a substantial fine, but at the same 
time thinks that a short term of imprisonment in addition will serve 
as a salutary lesson to the accused, or in cases where it is desired ta 
compensate the complainant or in cases where the accused has 
profited financially by his misdeeds, . 

This being our opinion we set aside that part of the sentence 
which inflicts a fine upon the two accused, leaving in full force the 
rest of the sentence, that is to say, the term'of imprisonment which 
has been passed on them, Except for this alteration the appeal is 
dismissed, and the reference for the same reasons is rejected, 


S. K. Ghose, J, :—I agree, 
S. K. R. Appeal dismissed ; Sentence modified, 


Vor. LIIL] f HIGH COURT. 
CRIMINAL REVISION. 


Before Mr, Justice Lort- Wiliams and Mr. Justice S, K. Ghose, 
: t Ar 
PASHUPATI BANERJI 


v. 


MAHARAJ KUMAR NRIPENDRA NARAYAN SINGHA 
AND ANOTHER,* 


Fraud—Serious charges—Facts to be sworn by the person alleging them—Clear 
` evidence of intention to defraud or to cheat essential to justify a crimi- 
nal prosecution. 

When Serious charges of fraud are made the facts must be sworn to by the 
person who alleges them. The method of getting some subordinate to take the 
responsibility of making serious charges of fraud which may afterwards turn out 
to be false, is a practice which cannot bz allowed. 

Where fraud is alleged itis xbsolutely essential that there should be clear 
evidence of intention to defraud or to cheat, before the opposite party ought to be 
allowed to be harassed with a criminal prosecution. 

Application for revision under section 435 of the Criminal Proce- 
dure Code by the complainant for setting aside the dismissal of his 
complaint, 


Messrs. B. C, Chatterjee and Satindra Nath Mukherji for the 
‘Petitioner, 


Messrs, N. E. Basu, Sures Chandra Das, Sitaram Banerji, and 
Prokash Chandra Shose for the Opposite Party, 

The following judgments were delivered. 

Lort-Williams, J :—In this case the Chief Presidency Magis- 
trate dismissed a complaint under section 203 of the Criminal 
Procedure Code for want of sufficient evidence and a Rule was 
issued to show cause why this order should not be set aside anda 
further enquiry made into the complaint, 

The petitioner filed a complaint against the two opposite parties 
charging them with having committed offences under sections 420, 
417, 171-F and 114 of the Indian Pen&l Code. The positioner 
stated that he was a voter in the West Bengal Non-Mohamedan 
Constituency for the Council of State in Jndia and that before the 
last by-election held in March, 1930 {wo ballot papers were sent ta 
him, buton the cover in which they were enclosed his name- was 


*Criminal Revision No, 53 of 1931 against the order of T. Roxburgh Esq., 
Chief Presidency Magistrate of Calcutta, dated the 15th December 1930», l 
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incorrectly written, Shortly after this, the petitioner alleges, that 
some one telsphoned to him who gave the name of the first 
opposite party whom I will refer to as the Maharaj Kumar. 
The petitioner instructed his employee to speak on the’ tele- 
phone for him and thereupon the speaker at the other end 
asked for his vote, He pointed out that he could not vote because 
the ballot papers had been sent in the wrong name and the 
speaker suggested that he might vote by adopting the name which 
appeared in the register, This the petitioner’ refused to do and 
thereupon his employee was asked to hand over the ballot papers 
to the Maharaj Kumar who would get the name corrected and 
returned the ballot papers duly corrected to the petitioner. 

Soon afterwards two persons alleging that they came from the 
Maharaj Kumar called for the ballot papers and they were handed 
over, The petitioner says that of the two persons who came, one, 
was the second opposite party Ram Abatar Lal, Subsequently 
repeated requests were made for the return of the papers and 
eventually after correspondence Ram Abatar came with two ballot 
papers with the numbers torn off which he said were the two ballot 
papers—which he had taken and explained that the portions missing 
had been eaten by white ants. On the r5th July, 1930 the Maharaj 
Kumar, it is alleged, saw the petitioner and promised to get back 
the original ballot papers by the 4th August. He did not fulfil his 
promise and another demand was made and on the xgth August 
the Maharaj Kumar again saw the petitioner and said that he had 
handed over the ballot papers to Ram Abatar and he had expected 
that Ram Abatar would give them to the petitioner. Subsequently 
the petitioner ascertained that no application had been made to 
correct his name in the register or in the ballot papers but some- 
body had used the ballot papers and voted in the name of the 
petitioner, The petitioner has not been able to discover who this 
was, 

On the 14th May, 1930 the petitioner’s Solicitor wrote to the 
Maharaj Kumar setting out the facts. On the 7th June he receiv- 
ed a reply from the Maharag Kumar saying that he had wired to- 


- the man whọ, the petitioner alleged, had taken his ballot papers 


and had diretted him to come to Calcutta to explain the matter, 


. Both the opposite parties have denied any knowledge of the 
facts alleged by the petitioner. The learned Magistrate asked for 
areport from the police. The investigating officer examined ` 
both parties anda number of witnosses, and submitted a report, 


. 
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The learned Magistrate after carefully considering the report and 
the whole of the facts came to the conclusion that it would be 
impossible upon those facts to convict either of the opposite parties 
of fraud or cheating and further that ag no sanction had been 
obtained for prosecution under section 171-F he could not proceed 
with that charge, 

The first thing noticed by this Court when the petition came 
before it, was that though the most serious charges of fraud and 
cheating had been made by the petitioner against the two opposite 
parties the petition was in the name of and had beea affirmed 
by his employee. “The case therefore, so far as this Court is con- 
cerned, started badly. When serious charges of frand are made 
the facts must be sworn to by the person who alleges them. The 
method of getting some subordinate to take the responsibility of 
making serious charges of fraud which may afterwards turn out to 
be false, is a practice which cannot be allowed. Upon this being 
poiated out, however, the petitioner himself swore an affidavit. 
The necessity for requiring such an affidavit to be filed was at once 
confirmed by the fact that the petitioner had to recede from the 
statement made by his employee about the alleged meeting 
between the petitioner and the Maharaj Kumar onthe 15th July, 
The Maharaj Kumar, on‘ that date, was in another part of the 
country, The petitioner, however, says that though his employee 
made a mistake about the date, there was such a meeting on the 
28th June, 


The petitioner on one or two occasions, has endeavoured to 
explain the prime motive which has influenced him, in his somewhat 
tenacious pursuit of the opposite party in this case after having 
had his complaint rejected by the Chief Presidency Magistrate, 
and after having had some doubt thrown upon the dona fides of this 
application, he has persisted with it, The only motive suggested 
by the learned Advocate-General who appeared on the first occa- 
sion and by the learned Counsel for the petitioner to-day, is that 
the petitioner desired to expose a flagrant attempt to pollute the 
clear waters of electioneering in Bengal, ° Personally I haveesome 
doubt about whegher this was the real motive prompting the 
petitioner, especially in view of some of the facts elicited during 
‘the police investigation. After a somewhat lengthy experience ofe 
political life myself, I am a little sceptical about statements made 


by those who are or have been candidates themselves, that in 


attacking other candidates their only object is to further the cause . 
of political morality. A curious fact in this case is, that alfhough 
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the petitioner had been so anxious to prosecute the Maharaj Kumar, 
he was, according to his own statement, desirous of supporting him 
at the election, 


The position taken by the petitioner has been made more 
difficult by the fact that he has had to abandon any idea of prose- 
cution under section 171 (f) As Isaid on the last occasion, that 
was the only charge about which it could be said that a prima 
Jaite case had been made out. When at the commencement of 
to-day’s hearing the learned Counsel announced that he proposed to 
abandon that charge, I found some difficulty in understanding the 
course which the learned Counsel desired to pursue, because the 
evidence'in support ofa charge under sections 420 or 417 is 90 
small that it is almost impossible to say thata prima facie case can 
be made out under either of those sections. 


The first difficulty which the petitioner has to face is, that 
there is no evidence to show that the Maharaj Kumar spoke to the 
petitioner or to his employee upon the telephone as alleged, just 
before the by-election. The most that can be said by thè 
employee is, that some one spoke to him upon the telephone who 
gave the name of the Maharaj Kumar, Unless some evidence of 
identification can be given the whole of that conversation would 
have to be excluded. The learned Counsel urged that in the 
subsequent history, there is evidence to show that it was the 
Maharaj Kumar who spoke to the petitioner and induced him to 
part with his ballot papers. What he means is that the attitude 
adopted by the Maharaj Kumarin the subsequent letters is evi- 
dence to show that it was he who spoke upon the telephone, I 
am unable to appreciate this part of the argument. It is possible 
to say that the letters indicate some knowledge of what had taken 
place on the part of the Maharaj Kumar but they are not inconsis- 
tent with the attitude of a man who hascome to know that some 
such thing may have been done by someone in his interests.’ If he 
discovered that one of his assistants through over-zeal had adopted 
these means to further his candidature it is quite possible that he 
would adopt an attitude ‘of diplomacy.and would neither admit nor 
deny what the petitioner alleged that his assistant had done, 


However itis unnecessary to examine the various explanations 
which could be given of the attitude adopted in those letters, 
because the worst that can be said of them is, that they may arouse 
in the mind of anybody who reads them, some suspicion whether 
the Maharaj Kumar was absolutely innocent and ignorant of what 
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his assistant had done. But that is very far from anything which 
amounts to evidence, l 

In our opinion the learned Magistrate was quite right when he 
said that there was some suspicion surrounding the attitude of the 
Maharaj Kumar but that there was no evidence of a grima factie 
case of cheating, Consequently upon the evidence as it stands no 
process could be issued. It muet also be borne in mind, that in 
cases such as this where fraud is alleged, it is absolutely essential 
that there should be clear evidenc: of intention to defraud or to 
cheat, before the opposite party ought to bg allowed to be harassed 
with a criminal prosecution. For these reasons this Rule must be 
discharged, ` , 

S. K. Ghose, J.—I agree, 


S. K, R, Rule discharged. 


Before Sir George Claus Rankin, Ki, Chief Justice and Mr. 
Justice fallik. \ 


4 


LACHMI DEVI AND OTHERS, 
D. 
THE EMPEROR,* 


Calcutta Police Act [Act IV (B. C.) of 4866], section 62 A (4)-——Provisions if 
entitle the Commissioner of Police to prohibit all processions or assemblies in 
the city for seven days or some particular processions only—Sanction from the 
Geverner-in-Council Jor extension of time to be had at what stage—No bar 
to the extension being given till further order or it being given contempora- 
neously with the making of the ordesr—Ordinance V of 1930 and the noti. 
fications thereunder make section 188 Indian Penal Code non-bailable and 
cognisable—Ordinance, if affects the provisions of section 195 Criminal 
Procedure Code—Section 188 Indian Penal Code, what constitutes offence 
under., : 

~ Section 62A (4) of the Calcutta Police Act contemplates that the power to be 
exercised under it is to be used when it is necessary for the preservation of the 
public peace or safety, that no previous sanction by the higher authority would be 
required by the Commissioner of Police and that thesexistence of an order by the 

Commissioner of Police so long as itis an order in writing is essential but no 

notification publicly promulgated or addressed to individuals is requirgd as under 

sub-sections (2) and (3). ý è 
That the above sub section (4) does not empower the Commissioner of Police 


® Criminal Revision No. 1136 of 1930 against the order of Mr. H. K, De, 
4th Presidency Magistrate, Calcutta, dated the 11th of November, 1930. 
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to issue an order holding good for seven days prohibiting all public processions in 
the city and suburbs of Calcutta and that the words ‘any procession or public 
asgombly’ have reference tosomie particular procession or to processions upon a 
particular occasion or having a particular character or object, which it is necessary 
to prohibit for the preservation of the nublic peace or public safety. The Com- 
missioner has the dame powers with regard to the processions and public 
assemblies. i 


That the sub-section is to be interpreted in a practical and reasonable way and 
accordingly the type of order that was supported in Leakat Hossein's case (1) is 
not ultra vires. 


That the Calcutta Police Act contemplates that an order may be made by the 
Commissioner of Police which will subsist for seven days without further sanction 
and it further contemplates that at or before the end of the seven days, the 
Governor-in-Council may by his action extend the period and that extension may 
be made until further order. There is no objection to the sanction of the Governor- 
in-Council being taken at the time of the making of the order. There is nothing 
in the language of the statute which would make the order bad, when action was 
taken by the Governor-in-Council contemporancously with the making of that_ 
order. 


That the Ordicance No. V of 1930 and the notifications thereunder making the 
offence under section 188 Indian Penal Code cognizable and not bailable cannot 
get rid of the requirements imposed by section 195 Criminal Procedure Code. 
The Ordinance can only entitle a Police Officer to arrest without a warrant and a 
Police investigation may be held in respect of thatoffence. But when after the 
completion of the investigation the Police report is forwarded to the Magistrate 
uoder section 173 Criminal Procedure Code and the offence is within the terms 
of the section x195 Criminal Procedure Code, no Magistrate can take cognizance 
upon a Police report. By section 195, sub-section (1) 1. (a) no Court shall take 
cognizance of any offence punishable under section 172 to 188 Indian Penal Code 
except in the complaint in writing of the public servant concerned or some other 
public servant to whom he is subordinate. 


A Police report in a non-cognizable case under the old law could be regarded 
ag a complaint but that state of law has been materially altered and ordinance V 
of 1930 making the offence under section 188 Indian Penal Code cognizable and 
not bailable cannot dispense with the necessity of having a complaint by the 
superior of the public servant whose order was disobeyed. 


That under section 183 Indian Penal Code a mere disobedience of the order 
does not constitute an offence. There must bea disobedience of the order and 
then if must be shown that the disobedience has a certain consequence or tends 


to some result. š 


Applicàtion for Revision under section 439 of thè Code of Cri- 
. minal Procedure and under sgction 107 of the Government of India 
* Act by the Accused. : 

Conviction and sentence under seilio 62A (4) of the Calcutta 


(1) (1013) 1, L. R. 40 Cale. 470. 
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Police Act, Act IV (B. C.) of 1866 and section 188 Indian Penal 
Code. 

The material facts will appear from the judgment of the Court. 

Messrs. Santosh Kumar Basu, Sures Chandra Talukdar and 
Jatis Chandra Guha Advocates for the Petitioners, 

Mr, Debendra Narayan Bhattacharya Advocate for the Crown, 

G A, V. 

The judgments of the Court were as follows : 

Rankin, C. J. :—In this case, six women were found guilty of 
an offence under section 188, Indian Penal Code and under sec- 
tion 62 A (4) of the Calcutta Police Act IV (B, C.) of 1866 and 
were sentenced each to simple imprisonment for four months 
under section 188 Indian Penal Code no separate sentence being 
passed under the Police Act. It appears thatthe charge against 
them was that on Sunday—the gth of November last they were 
proceeding along a street singing asongand that,in this way, 
they constituted a procession—they having had no license from the 
Commissioner of Police to take out this procession. The defence of 
the accused persons before the Presidency Magistrate was that they 
were going along singing a Bhajan song, thatis to say, they were 
following one another at some distance in a certain amount of order 


. but not very much and were engaged not in any political manifesta- 


tion or anything harmful but merely in singing Bhajan songs. I 
understand that this sort of procession is not unknown and Bhajan 
song has a sort of religious significance. The view taken by the 
Presidency Magistrate was, however, that the petitioners were not 
merely holding a kind of religious procession, He found that, when 
they were stopped by the Police and asked to desist, they not only 
refused to desist but started shouting political cries, such as, Bande 
Mataram and Gandhiki Jai ; and they having refused to discontinue 
that they were doing were taken tothe Thama. Thereafter, they 
have been tried and convicted as I have already stated. 

The learned Advocate for the petitioners at the time of obtain- 
ing this Rule was asked by the Bench of which I was a member to 
ascertain whether upon the question of bai] these petitioners would 
be willing to undertake to desist from singing this song or any Other 
kind of song in procession until the question raised by efhe Rule 
could be determined. They having refused to give thts undertaking, 
no order for bail was made at the time Of the issue of the Rule. The 
petitioners have’ now been in prison for something under a period of 
one month, 

At the hearing of the Rule, Mr, Basu for the petitioners took 
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four points, First of all, he contended that the order which bis 
clients were convicted of violating was illegal order not warranted 


by the enactments under which it purported to have been made, 


namely, séction 62 A of Act IV (B. C.) of 1866 and section 39 A of 
Act II (B, C.) of 1866—sections which are in identical terms. He 
contended that that order was much wider than was contemplated 
by these statutes, The order is dated the 21st of April, 1930 and: 
signed by the Commissioner of Police, Calcutta. It is as follows :— 
“To all to whom it may concern. Order under section 62 A Bengal 
Act IV of 1866 and section 39 A Bengal Act II of 1866, Whereas 
I consider that any procession or public assembly would at the 
present time seriously endanger the public peace and public safety, 
now, therefore, I under the provisions of section 62 A clause (4) of 
Bengal Act IV of 1866 and section 39A clause (4) of Bengal Act II 
of 1866 and with ihe sanction of the Governor of Counci? do hereby 
prohibit any procession or public assembly within the town and 
suburbs of Calcutta with effect from the date of this order and until 
further notice except with the previous permission of the Commis- 
sioner of Police.” Upon that, Mr, Basu contended that these enact- 
ments did not justify any general prohibition of processions within 
the town and suburbs of Calcutta but were ‘intended to autborise `` 
the Commissioner of Police to prohibit some particular procession 
or type of procession apprehended as likely to take place. In the 
second place, he contended that, when anorder is made by the 
Commissioner of Police, itis no doubt within the power of Gover- 
nor in Council to extend the period of seven days during which 
the order can be effective under the Act but that it is not open to 
the Commissioner of Polica with the previous sanction of the 
Governor-in-Council to make an order indefinite as to time of the 
character which -has been made, The third point taken by Mr. 
Basu was that, fora prosecution under section 188 Indian Penal 
Code, it is necessary that there should be a complaint either by 
the public servant making the order or by some Superior Officer of 
his and that, in the present case, what happened was that the peti- 
tioners were sent beforg a Presidency Magistrate merely upon a 
Polite Report. Mr, Basu contended therefore , that the provisions 
of sectioner95 Code of Criminal Procedure had not been complied 
with, In answer to this criticism, Mr. Debendra Narain Bhatta- 
charjee who appeared for the Crown referred us to an Ordinance 
being Ordinance No. V of 1930 which by its 11th Article provides 
that “the Local Government may by notification in the local 
official Gazette declare that any offence punishable under sec- 
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tion 188 Indian Penal Code. or any 6ffence of criminal intimidation 
when committed in any area specified in the notification shall, 
notwithstanding anything contained in the Code of Criminal Pro- 


cedure, be cognizable and non-bailable and thereupon the said ~ 


Code shall while such notification remains in force be deemed to 
be amended accordingly,” Upon this, we were referred to a noti- 
. fication issued by the Government of Bengal stating that “in 
exercise of the power conferred by section 11 of Ordinance No, V 
1930, the Governor-in-Council is pleased to declare that any 
- offence punishable under section 188 Indian Penal Code and any 
offence of Criminal intimidation when committed within the areas 
‘specified in the Government of Bengal notifications Nos. 826 P, D. 
and 830 P. D. dated the ‘16th June, 1930 shall, notwithstanding 
anything contained in the Code of, Criminal Procedure, 1898, be 
cognizable and non-bailable.” In the fourth place, Mr, Basu con- 
tended that, upon the evidence in this case, the Presidency Magis- 
trate had no materials or no sufficient materials before him for 
holding that the disobedience of the order caused or tended to 
cause a riot or affray and that consequently he was not empowered 
in any event to sentence the petitioners to four months’simprison- 
ment and also that, evenif he cameto the conclusion that there 
had been disobedience of a lawful order which caused or tended 
to cause obstruction to any person lawfully employed, the limit of 
punishment was one month’s simple imprisonment or a fine which 
might extend to Rs, 200 or both. 

It will be convenient for purposes of exposition ta say that the 
second of the four objections which I have mentioned does not 
seem to me to be insuperable. I think itis true that the Calcutta 
Police Act contemplates that an order may be made by the .Com- 
‘missioner of Police which will subsist for seven days without further 
sanction and I think it contemplates that, at or before the end of 
thé seven days, the Governor-in-Council may by his action extend 
the period. Furtherif the Governor-in-Council does extend the 
period, there is authority for saying that the period may be extend- 
ed in the manner which is now before us namely, by extenging it 
until further order, | Emperor v, Bhure Mal (x)|. Iam, however, 
not of opinion that there is any objection tothe santtion of the 
Governor-in-Council being taken at the time of tht making of the, 
order. Itis not necessary but I see‘nothing from the language of 
the Statute or from -the subject matter to make me think that the 
mere fact that action by the Governor-in-Council was taken contem- 

(x) (1923) 1. L. Bo 45 All, 526. oe 
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hel ai poraneously of the making of the order would make that order bad. 
1930. That objection, cannot, therefore, be sustained. 

Lachmi Devi I come now to the main point in the case which I have stated as 

The Pogeee ~ being the first of the points taken by Mr. Basu, Let us put aside 
— . any question of extension of the original order by the action of the 


Rankin, C. F. Governor-in-Council and let us consider whether such an order as 


we have before us can be made under the Act by the Commissioner 
of Police. Ifit can be made it will last only for seven days, and 
at the end of that period no doubt it can be extended upon proper 
steps being taken by the Governor-in-Cou ncil. Now, for this pur- 
pose, it is necessary to study carefully the sections of the Calcutta 
Police Act of 1866. : 

The sections with which we are concerned, namely sections 62, 
62A and 62B were substituted for the section which stood as sec- . 
tion 62 in the original Act, I mention this merely to show that we 
are dealing not with the language of the Act of 1866 but with the. 
language of section 16 of the Act of 1910o which was the date of the 
amending Act—the Calcutta and Suburban Police Amending Act 
III (B. C.) of rg Now, looking to section 62 we find a power in 
the Commissioner of Police to make rulea for the regulation of 
certain matters with the previous sanction of the Lieutenant Gover- 
nor now the Governor-in-Council, Among the things which may — 
be regulated in this way is “regulating traffic of all kinds in streets 
and public places.” Section 62(3) says “every rule and alteration 
of a rule under section 62 shall be published in the Calcutta Gazette 
and inthe manner prescribed by this Act for the publication of 
public notices,” That has reference toa clause—section 102A of 
the Calcutta Police Act asit now stands. The next section 62A 
deals with various matters, First of all, come certain powers given 
to the Commissioner of Police and subject to his orders to every 
Police Officer of a rank not inferior to that of Sub-Inspector, With 

tat a view to securing the public safety or convenience, any such Police 
Officer may give directions for securing, among other things, the 
orderly conduct of persons constituting processions and assemblies 
in strgets. He may alsoeprescribe the routes by which and the 
times at which any such procession may or may not pass, In the” 
same way, he may regulate and control music, the beating of drums 
2nd other instruments, the blowing of horns or other noisy instru- 
* mente in any street or public place, That is a power given to any 
Police Officer not inferior to a Sub-Inspector to give direction when 
° he considers that such direction is necessary to secure public safety 
or convenience, In sub-section (2) we find a group of powers which 
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the Commissioner of Police may subject to the control of the 
Governor-in-Council exercise whenever he may consider it necessary 
to do so for the preservation of the public peace or public safety. 
These powers are all powers of prohibition under the control of the 
Governor-in-Council, The Commissioner of Police by this section 
may prohibit the carrying of swords or other offensive weapons ina 
public place, the collection or preparation of stones or missiles, the 
exhibition of figures or effigies in any public place, the public 
utterance of cries, singing of songs or playing of music. It is to be 
observed that, in making these prohibitions not only is the Com- 
missioner of Police subject to the control of the Governor-ir-Council 
but that the sub-section very carefully provides that these 
prohibitions are to be made by notification to be promulgated or 
_ addressed to individuals, This brings me to the third sub-section, 
Again, the power is given subject to the control of the Governor in 
Council ; again the prohibitions to be made by the Commissioner 
are to be made by notification publicly promulgated or addressed to 
individuals ; and, under this sub-section, the Commissioner may in 
that way prohibit the delivery of public harangues, the use of ges 
tures or mimetic representations and the exhibition of pictures and 
certain things. He may do this whenever and for such time as he 
may consider necessary. The fourth sub-section is the one with 
which we are immediately concerned. ” The Commissioner of Police 
may also by order in writing prohibit any procession or public 
assembly whenever and for so long as he considers such prohibition 
to be necessary for the preservation of the public peace or public 
safety : provided that no such prohibition shall remain in force for 
more than seven days without the sanction of the Governor-in- 
Council,” By sub-section (5), the Commissioner of Police subject 


tothe order of the Governor-in-Council may by public notice 


temporarily reserve for any public purpose any street or public 
place and prohibit persons from entering the area so reserved save 
under conditions. Sub-section (6) makes a person liable to penalty 
according as he offends against the prohibition of one character or 
another as mentioned in the previous sub-sections. Ifthe rohi- 
bition is made unde sub-section (4) then the person cortravening 
the order is liable to imprisonment with or without hard labour for a 
term which may extend to one month or to fine which may extend 
to one hundred rupees orto both. The only other matter which 
need be noticed is that, under section 62B in the case of certain 


offences, any Magistrate or any Police Officer may require any per-. 


son acting or about to act “contrary thereto” to desist or abstain 
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from such action and, in case of refusal or disobedience may arrest 
such person. The present case would come under clause (b) 
because it provided that “ in the case of a notification issued under 
clause (IY) of the said sub-section (2) or in the case of an order 
issued under the said sub-section (4) any Magistrate or any Police 
Officer of above the cank of Sub-Inspector "—not any Magistrate 
or any Polics Officer—" may require any person acting contrary 
thereto to desist ” and so forth, 

Now, it appears to me that it is moat important in order to 
arrivo at a proper constructicn of sub-section (4) to notice in the 
first place, that the power given by sub-section (4) is a power to be 
exercised when itis necessary forthe preservation of the public 
peace or safety. Secondly, that the Commissioner of Police does 
not require the previous sanction of higher authority, and thirdly 
and this is more important—that whereas sub-section (2) and sub- 
section (3) expressly provide for notification publicly promulgated 
or addressed to individuals sub-section (4) merely requires the 
existence of an order of the Commissioner of Police so long as it is 
an order in writing, Ina case to which we were referred, namely, 
the case of Zeakut Hossein y. Emperor (1), it was expressly pointed 
out by the division bench that there was no neceasily for the publi- 
cation or promulgation of the order in writing under sub-section (4). 
The clause now in question ‘requires that an order made there- 
under should bein writirg ; but it does . not require that public 
notice should be given of it,” Now, interpreting sub-section (4) 
with the light to be derived from its context in the section, we have 


.to ask ourselves whether it is contemplated by sub-section (4) that 


the Commissioner of Police should bo able to issue an order in 
writing holding good for seven days prohibiting all public proces- 
sions in the city and suburbs of Calcutta. lam of opinion that the 
sub-section gives him no such power and that the phrase “ The 
Commissioner of Police may by order in writing prohibit any pro- 
cession or public assembly ”’ has reference to some particular pro- 
cession or to processions upon a particular occasion or having a 
patticular character or object which it is necessary to prohibit for 
the preservation of the public peace or public safety. Itis to be 


_ observed feat processions and public assemblies are dealt with in 


the same breath, If itis open tothe Commissioner of Police to 


“make an order in writing pfohibiting any procession in Calcutta, 


it is equally open’ /him to make an order in writing prohibiting 


any public asser” .y in Calcutta, -It is open to him to do so of his 


w 41913) L L, R. 40 Calc. 470. 
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own accord; ‘He does not require to publish his order ; 

merely to make the order. In my judgment no such power was 
contemplated by the statute, Apart altogether from harmless pro- 
cessions such as processions at a funeral, harmless public assemblies 
such as the ordinary service on a Sunday morning in a Church and 
so forth, one would not expect to find an order prohibiting all pro- 
cessions or prohibiting all public assemblies to be made in writing 
for which there is no provision ‘that it should be promulgated to 
the public. I have no doubt, therefore, that the order which has 
been made in this case was in excess of the power conferred by the 
statute and not in conformity therewith, A closer examination of 
the order itself confirms mein this opinion, It will be observed 
that the order recites that the Commissioner of Police considers 
that any processions or public assembly would at the present time 
seriously endanger the public peace and public safety and that 
having gone on to prohibit any procession. or public assembly 
within the town of Calcutta and the Suburbs of Calcutta, it con- 
cludes with the words “ except with the previous permission of the 
Commissioner of Police.” It would, therefore, seem that in some 
cases it is contemplated that a procession or public assembly can be 
permitted within the town or suburbs of Calcutta without danger to 
public peace and safety. But the terms of this prohibition show 
that in purporting to follow the ip sissima verba of sub-section (4), 
the Commissioner of Police has, in effect, substituted a system of 
license or permission, . Now, a system of license or permission is 
familiar-in certain circumstances under the Indian Police Act of 
1861, but there is no possible construction of the sub-section before 
us, namely, sub-section (4) of section 62B of the Act of 1866 which 
can be read as giving a power tothe Commissioner of Police to 
license or permit processions or public assemblies, In my judg- 
„ment, therefore, the first point taken by ‘Mr. Basu is correct‘and the 
order which is the basis of this prosecution is altogether bad. 

I will guard myself againat any misapprehension that may arise 
from the circumstance that, until a procession is formed or begun, 
it is difficult to identify it or regard it aaa particular procgssion. 
I have no doubt that the order which was held good in the case of 
Leakat Hossain already referred to was in substance suĉh an order 
as is contemplated by sub-section (4), The point is that - the sub- | 
‘section is dealing with a prohibition upon particular occasions— 
the circumstances being such as to make it necessary for 
that occasion to prohibit the procession and I do not want it 
to :be ‘thought that this sub-section can be evaded by people‘ 
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who might merely say that of several or many people who intend 
to take out for a particular occasion a procession or processions the 
Commissioner of Police is obliged to pick out one or more of them 
and prohibit his procession leaving the others unaffected. This 
sub-section is to be interpreted in a practical and reasonable’ way ° 
and I express no hesitation at allin saying that the type of order 
that was supported in Leakat Hossein’s case does not appear to me 
to ba ultra vires, 
On this view, it is strictly speaking, unnecessary to refer to the 
two remaining pointa which were made by Mr, Basu, but I think 
it desirable nevertheless to refer to them both. I fail to see that 
the Ordinance to which we have been referred, Ordinance No, V 
of 1930 and the notification thereunder making the offence under 
section 183 Indian Penal Code cognizable and not bailable get rid 
of the requirements imposed by section 195 Criminal Proce- 
dure Code. It hasto be remembered that section rgo of the 
_ Code does not now stand exactly as it stood before 1923 ; and, 
it we follow out the consequences of making an offence under sec- 
tion 188 cognisable and non-bailable, we find that a Police Officer 
can arrest without warrant and we find that a Police investigation 
may be commenced in respect of the offence. That brings us up to 
the point which is represented by section 173 Code of Criminal 
Procedure, When the investigation is completed, the officer in 
charge of the Police Station by virtue of section 173 is to forward 
to a Magistrate empowered to take cognisance of the offence on a 
police report—a report in a certain form. An offence which is 
within the terms of section 195 isnot anoffence which any Magistrate 
is empowered to take cognisance of upon a police report, By sec- 
tion 195 Sub section (1) cliuse (a), no Court shall take cognisance 
of ary offerce publishatle under section 172 to 188 Indian Penal 
Code txc-pt on the complaint in writing of the public servant 
concerned or of some other public servant to whom he is subordi- 
nate. Now, as srction rgo stood before 1923, there was a doctrine 
to the effect that a report by the police in a nor-cognisable case 
was nft a police report wishin the, meaning of clause (b) of section 
190 sub-section (1) and the definition of com: lajnt in the Indian 
Penal Codé which excluded from the category of complaint a report 
eby a police officer was held ngt to prevent a report in a non-cogni- 
sable case from being regarded as a complaint. That state of the’ 
law bas been materially altered and it seems to me that it is not 
now possible to say that merely by making this class of offence 
cognimble and non-bailable, the necessity has been dispensed with 
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of having a complaint in such a case as this by the superior of the 
public servant whose order has been disobeyed. 

The last point with which I deal is that, in the present case, 
the Magistrate has said that the offence of these petitioners tended 
to cause an affray, The reasons for this conclusion have to be sought 
however, in the evidence, It would appear in this case that these 
women were going down a street ata not very busy time and were 
not conducting themselves in any way which apart from the prohibi- 
tion of processions, would have been regarded as an offence to the 
public or to any political party or to any other section of the public, 
It is true that when they were asked to desist they appear from the 
“Magistrate’s finding to have been singularly unreasonable, It is 
true also that, when they were invited in this Court to forego sing- 
ing in procession until it could be determined whether the prohibi- 
tion of such conduct was lawful, they took the somewhat curious 
course of insisting either on being kept in jail or om acting on the 
footing that the order of the Commissioner of Police was bad, still 
there must be some definite evidence under section 188 Indian 
Penal Code to justify the Magistrate in classifying them under 
one group or another of the cases with which section 188 deals, 
It is to be observed that under section 188 mere disobedience of an 
order does not constitute an offence in itself. There must be a 
disobedience of the order and then it must be shown that the dis- 
obedience has a certain consequence or tendsto some result, If 
it merely tends to cause obstruction—though simple obstruction, 
then a month’s simple imprisonment may he given. If it tends 
to-cause affray, the imprisonment may extend to six months, 
The Magistrate in this case proceeds upon this consideration, “I 
came to the conclusion” he says in his explanation “that the 
disobedience of the order tended to cause an affray as there were 
people at the time and there was a likelihood of a conflict between 
the police and the public as has often happened in the present 
times” . Even If we have regard for this purpose to what was 
likely to happen when the petitioners were arrested, I cannot 
think that it can be right. under saction 188 Indian, Penal 
Code to classify, them in the graver category merely upon 
the general consideration that now-a-days if any one ig arrested it 
may lead to a riot or affray. I do not think thaf this part of the 
decision of the Magistrate is properly based upon the evidence, 

The result is that this Rule is made absolute and the applicants 
before us must be acquitted and discharged from imprisonment, 

Mallik, J :—I entirely agree. s 
8, K, R, Rule made absolute. 
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f -Public waterway—Right of the Government in the beds of tidal navigable 


waters—Space covered by “ordinary” high tides—Nature of riparian owners’ 
righis—Claim te easemeni— Efect of mon-exercise of right for 20 years 
before suit—Indian Limitation Act of 1908, section 26. 


ka 
-. + -The bed or channel of a tidal creek or a tidal navigable water, which is vest- 


` edin the Government in the right of the Crown, and over which all subjects of 
the Crown havea right of navigation, is confined to the space covered by 
“ordinary” high tides, that is, the mean between spring and neap tides—or in 
other words, to that part of the shore which for four days ia every week, or for 
the most part of the year, is reached and covered by the tides. The public right 
of navigation or waterway being thus only co-extensive with the right of the 
Crown or the Government in the bed or channel, cannot extend beyond the 
limite of ‘‘ordinary” high tides in the sense defined above, 


Attorney-General v. Chambers (1) applied. 
Secretary of State for India v, Kadirikutti, (2) and other cases referred to. 


' The banks above the “ ordinary” high-water mark remain private property 
“unaffected by the public waterway. 


- 


The rights of riparian owners on the banks of tidal navigable waters exist 
jure xaturae, but it is essential to the existence of this right that the land should 
be in contact with the flow of the stream at least at the times of ‘‘ordinary” 
high tides. : 


, 


Lyon v. Féishmanger’s Co. (3) relied on. 
A tidal creek or water is not necessarily a public waterway, more especially 
“when it is a petty stream, navigable only at certain periods of the tide, and then 
only for a very short time and by very small boats. 
R. 02 Montague, (4) and Sim Bak v. Ang Yong, (5) approved. 
Held, on the evidence, that the creek in suit, though®‘tidal” toa limited 
extent, was not a pyblic waterway. 
* Acclaim to an easement cannot be sustained, where the right was not exer- 
cised for 20 years before suit, (vide section 26, Indian Limitation Act, 1908). 


(1) (1854) 4 De Gex. M. &. G. 206. (a) (1890) I. L. R. 13 Mad. 369. 


(3) Q876) 1 App. Cas. 662. a) (1825) 4B. & C. S98 
(5) |1923] App, ‘Cas. 429. a 
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Judgment of the High Court, Rangoon, on its Appellate Side, reversed. 


Appeal No, 4 of 1928, from a judgment and decree of the High 


Court, Rangoon, dated the 24th March 1925, reversing a judgment 
and decree of the trial Judge on the original side of that Court, 
dated the 8th July 1924. 


The material facts of the case are set out sufficiently fully in 
their Lordships’ judgment, 

Dunne, K. C. and Robert Leach for the Appellants, 

DeGruyther K. C. and Pennell for the Respondents. 

Their Lordships’ judgment was delivered by 


Sir George Lowndes :—The parties to this appeal are the k 


owners of rival saw-mills on or adjacent to the northern end of a 


tidal creek communicating to the south -with the Rangoon River, `, ` 


through which the tide flowa into the creek, The value of the 
creek is as a means of floating logs up from the river to the 
mills, 

The appellants are admittedly the owners under grant from the 
Government of the soil of this part of the creek, which extends 
for about 200 feet tothe north of the Strand Road. They are 
also the owners of land on the north and east sides of it. Their 
predecessors in title had reclaimed a considerable portion on the 
east, and at the time when the suit out of which this appeal arises 
was instituted, only a narrow strip from 40- to so feet wide was 
left to which the tide had access, 


` It will bé convenient to refer to the part of the creek to the 4 


north of the Strand Road, with which alone the dispute is con- 
cerned, as the upper creek. 

“The Strand Road crosses the creek by a bridge, and imme- 
diately below it is a second bridge carrying the railway. The 
head-way under both these bridges is limited, being only 2.88 
feet above ordinary spring tides under the Strand Road bridge, 


and'a little more in the case of the railway bridge, but this ig, .- 


admittedly sufficient for the passage of logs and small boats. 

The respordent’s saw-mill was erected in 1922 0n the, west 
side’ of the uppe creek by his predecessor in title, , who con- 
structed in connection with it on his own land a timber pond, 
into which he proposed to float’ hig logs by an entrance cut into 
the upper creek, To this the predecessors of the appellants 
objected, and they planted a row of piles opposite this entrance, 
which effectually blocked. the passage of -the respondent's logs, 
The predecessor of the respondent then instituted. his suit en the 
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original side of the Rangoon High Court, praying for an injunction 
and damages. . 

The parties to the present appeal are transferees from the 
original - plaintiff and defendant, but nothing turns on the 
devolution of their rights, and for the purposes of this judgment 
the respondent will be regarded as the plaintiff and the appellants 
as the defendant, 

The case made in the plaint was that the upper creek was 
a public waterway through which the respondent, as a member 
of the public, had the right to float logs to his pond. By paras, 
6and 7 of the plaint it was also alleged that since r905 he had 
been floating logs and bringing them to his mill on the western 
bank, Ifthis was intended to be a claim to a:separate right by 
way of easement, it is clear that it must fail, inasmuch as the suit 
having been instituted in 1923, the right wa$ not alleged to have 
been'exercised for 20 years before suit (see Section 26 of the Limi- 
tation Act, 1908), and no claim as aa easement has been maintained 
before their Lordships. 

The appellants denied the claim and asserted that the upper 
creek was their private‘ canal over which the respondent had no 
tights, but before the Board it was admitted that the so-called 
“canal” was all that then remained of what had been the me of 
the creek prior to the reclamation on the east, 

It is not disputed that the upper creek is tidal “in the sense 
that at certain periods of the month the tide reaches its most 
remote point ; but for most of the time it is dry, at any rate above 
the Strand Bridge, except for a trickle of water making its way 
back to the river, For a few hours at high tide on five to ten 
days ineach month there is enough water in the creek to float 
ordinary teak logs, 3 feet in diameter, the whole length of the 
creek ; in the middle of the creek the water is then well over a 
man’s height.” 

This quotation is from para. 5 of the printed case of the 
respondent, and may be taken to reproduce the result of the 
evidgyce which was givea at the hearing. 


The Grial Judge held that though the upper creek was tidal . 
to the extent, stated above, it had not been established that it 
e was a public waterway, and ha dismissed the suit. In the Court 
of Appeal this decision was reversed, anda decree was passed in 
the respondent’s favour ordering the removal of the piles and 
rentrdining the appellants from continuing or repeating - the obstruc- 
tion,” Tt is not, their Lordships think, very clear upon what 
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ground the judgment of the Appeal Court was rested. They do 
not in terms, at all events, find that the upper creek was a public 
waterway, and in certain review proceedings taken by the appellants 
the learned Judges expressly disclaimed any intention so to ,hold 
Their conclusion is as follows :— : 

“ At high tide water continues to flow right up to respondent’s 
slipway, and in sufficient quantity to enable logs to be floated up, 
and the right of floating up logs has been exercised for a great 
many years by all those who had occasion to use it for this purpose.” 
That right had never ceased to exist ; the water had never ceased 
to exist, and plaintiff (the present respondent) is as much entitled 
to float his logs up to-day as he was, when he had a mill on the 
eastern bank,” ` aa 

The plaintiffs “ mill on the eastern bank” to which reference 
is here made was on the land immediately to the east of the upper 
creek, which the original plaintiff rented from one Sheobax the 
then owner, for five years between ‘i895 . and r1g0r. He then 
became insolvent and the mill was sold by the official assignee. 
It and the land upon which it stood including the bed of the 
creek, are now admittedly the property of the appellants, and their 
Lordships fail to understand how the plaintiff’s temporary occu- 
pation between 1895 and 1901 could give him any right of user 
in the absence of proof that the waterway was public. 

Their Lordships, therefore, think that the case must be decided 
solely upon the question of a public waterway. The line of piles 
forming the alleged obstruction is admittedly upon the appellants’ 
property, and unless they interfere with a public waterway the res- 
pondent can have no cause of action for their removal, and he must 
in effect show that the water right up to-the bank of his land, the 
access to which.is blocked by the appellants’ piles, is part of the 
public waterway. Their Lordships doubt if this aspect of the case 
was presented to the Courts in India, 

Under the English law there can be no doubt that the bed 
of a tidal creek, which is vested in the Crown, and over which all 
subjects of the Crown have a right of navigation, is confined p the 
space covered by ordinary” high tides, that is, the mean between 
spring and neap tides—or in other words, to that part of the shore- 
which for four days in every week, og for the most part of the, 
year, is reached and covered by the tides; Attorney-General v. 
Chambers (1), 


(1) (1854) 4 De Gox, M. &. G. 208. ° 
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EG In India it has leng been recognised that the beds or channels 

3 1931. of tidal navigable waters are the property of the Government in 
eae Oe oer right of the Crown : Doe d. Seebhristo v, East India Co. (1); Gureed 

` Esoof Hossein v. Lamb (2); Lopes v. Muddun Mohun Thakoor (3) ; 


c. Tock Shein,  Vogender Chunder Ghose v. Mahomed Esof (4); Baban:!Mayacha y. 
ete Gree Li oe Nagu Shraoucha (5) ; Srinath Roy v. Dinabandhu Sen (6); The 
—w only reported case in India (so far as their Lordships have been 
as able to discover) in which reference is made to the exfenfof the 
channel or bed so vested in the Government is Zhe Secretary of 
` State v, Kadirikutti (7) in which the doctrine of Attorney-General v. 
Chambers (8) was held applicable. -The principle of the English 
tule is stated by Lord Cranworth to be that itis only within these 
limits that the bed can be regarded as in the nature of unappro- 
priated soil, not capable of ordinary cultivation and occupation. 
Their Lordships think that this principle is equally applicable to 
Indian waters, and that the same rule should be applied, The 
public right of navigation or waterway can only be co-extfensive 
with the right of the Crown or the Government in the bed, and 
their Lordships are therefore of opinion that the right claimed by 
the respondent in the present case over the creek cannot extend 
beyond the limits of “ ordinary” high tidesin the sense defined 
above, It is clear, however, that as the upper creek is only navig- 
able for a few hours at most on from five to ten days in the month, 
the whole of it cannot possibly be a public waterway. Indeed, 
their Lordships doubt whether “ordinary” high tides rise’ beyond 
the Strand Bridge at all. A table showing the maximum depth of 
water under the bridge during portions of the months of January, 
May and September, 1924, has been proved in the case, and it 
appears from this that the upper creek must have been wholly dry 
during a considerable portion of each month—“for most of 
the time” according to the paragraph quoted in an earlier part of 
this judgment from the respondent’s case. 


The respondent's real complaint is not of an obstruction to the 
channel generally, but of something which obstructs free access 
from he channel to his$and on the west. In order to make 
good this complaint he must prove not merely that there is a public 
waterway over some part of the upper creek, but that the waterway 

. comes right up “to his land. The public right to use the waterway 


(1) (1856) 6 M. L A. 267. (2) (1859) Cale. S. D. R. 1357- 
(3) (1870) 13 M. 1. A. 467. (4) (1872) 10 Beng. L. R. 406. 
> (5) (1876) I. L. R. 2 Bom, 19- (6) (1914) L. R. ar L A. 231. 


(7) 41890) I. L. R. 13 Mad. 369. (6) (1854) 4 De Gex, M. & G. 206, 
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would not imply tha right to land upon, or to. take merchan- 
dise on, to or over immediately adjacent land in private 
ownership. Such a right may, no doubt be established by custom 
or prescription, as for instance in the case of a right of towage, 
[Ball v. Herbert (1) | but the banks above the * ordinary” high- 
water mark remain private property unkffected by the waterway, 
The rights of riparian owners on the banks of tidal navigable waters 
exist jure naturae, because the land has by nature the advantage 
of being washed. by the stream, but it is essential to the existence 
of this right that the land should be in contact with the flow of the 
stream at least at the times of “ordinary” high tides; sse Lyon v. 
Fishmongers’ Co. (2). 2 

Unless, therefore, the respondent establishes that a public 
waterway abuts on his land, his suit must fail, 

A plan prepared in 1896-7 shows that at that time a consider- 
able strip of dry land, forming part of what is now the appellants’ 
' property, intervened between the upper creek ani the site of the 
alleged obstruction. Since that tims erosion of the western shore, 
possibly due to the reclamation on the east, has brought the highest 
water limit to the respondent’s land, but tbere has been no attempt 
to show that it is washed by “ ordinary” high tides so asto be in 
contact with a public waterway, and their Lordships for the reasons 
already given think that this is most improbable. 

Certain other contentions advanced on behalf of the respon- 
dent remain to be considered. d . 

It was suggested inthe first place that though at the time of 
suit the upper creek may have been dry for'a considerable portion 
of every month, this was due to silting up, or perhaps to the recla- 
mation on the east side, and that if it was at one time as the 
respondent contended it was, a public waterway, no lapse of time 
would deprive it of that character, Their Lordships think it 
sufficient to say that in their opinion it ig not established that the 
upper creek was at any time a public waterway, and this was the 
finding of the trial Judge. 

Reliance was placed upon the formar u§er by boats, and*+the 
alleged user by the predecessor of the respondent for floating logs 
to his old mill on the west bank between 1905 gnd i914. It 
appears that prior to tgo6 there were,a number of huts, said to 
have been inhabited by beggars, on the land to the north of the 
upper creek, and that the inhabitants used it for the passage of 


` 
. 
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P.C. 


` 
l 


we 
Dawood Hashim 
Esoof 
V. 
C. Tuck Shein. 
Sir George Lowndes. . 


478 


Dawood Hashim 
soof 


EA 
C. Tuck Shein. 
Siy George Lowndes. 


P.C. 


1931. 


Nord 


— 


i 


THE CALCUTTA LAW JOURNAL. (Vor, LIH. 


boats to the Rangoon River whenever the water was’ of sufficient 
depth, In 1g06 the land on which the huts stood was’ acquired 
by the Tramway Company: the huts were removed and from 
that time onward the boat traffic ceased. The trial Judge was 
satisfied that the evidence as to these boats was true, but he held, 
following the authority of X, v. Montague (1) that this was not 
sufficient to establish the claim to a public waterway. 

Their Lordships think that the learned Judge was right 
R. v. Montague (1) was approved by this Board in'-a case from the 
Straits Settlements [Sim Bak v. Ang Yong (2) ] and there seems to 
be no reason why the doctrine laid down by Bayley, J. should not 


- be applicable to India, for if, as was held in that case, a tidal water ` ` 


is “a petty stream, navigable only at certain periods of the tide, and 
then only for a very short time and by very small boats, it is diffi- 
cult to suppose that it ever has been a public navigable channel.” 
Their Lordsdips think that this description applies closely to the 
upper creek and to the class of navigation proved in the present 
case, . 

With reference to the alleged floating of logs to a former mill 
of the respondent’s predecessor between 1905 and rgr4, it is only 
necessary to say that the trial Judge held it not proved, and their 
Lordships see no reason to disagree with him, : 


The last matter that calls for consideration is a decree of the 
Recorder’s Court in Rangoon dated the 18th May, 1897. A suit 
had been instituted by the predecessor in title of the respondent 
against one MacGregor, who had a mill at the mouth of the creek 
where it leaves the Rangoon River, The complaint was that 
MacGregor had obstructed the floating of a mill-boiler from the 
river into the creek, and the decree declared that the creek was 
a public waterway. It is clear, their Lordships think, that this 
dispute concerned only the creek below the bridges and had noth- 
ing to do with the upper creek, In their ‘Lordships’ view this 
decree, if relevant at all to the matter of this appeal, can afford no 
help to its decision. , 


Thejr Lordships would also observe that gone of the conten- 
tions dedlt with in the latter part of this judgment can avail the 
respondent to establish that he has by reason of his riparian owner- 
ship a right of access, which the appellant has obstructed, to any 
public waterway existing in the upper creek. 

Forthe reasons given their Lordships think that the’ decree 


(1) (1825) 4 B. & C. 589. (2) [1923] App. Cas. 429. 
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of the Appeal Court in Rangoon, dated the ‘24th March, 1925, Pas 
should be set aside, and that of the trial Judge, dated the 8th 1931, 
July, 1924, should be restored, and they will humbly advise His Darot ahia 
Majesty accordingly. The respondent must pay the costs of the Esoof 


appellant in the Appeal Court in Rangoon and before this Board. C. Tuck Shein. 


C : A reese pase 
utler Allingham and Ford: Solicitors for the Appellants, Sir George Lowndes, 


J. & Lambert: Solicitor for the Respondent, a 
CK, J.R, Appeal allowed, 


Present: Lord Buckmaster, Viscount Dunedin, Lord Tomiin, 


Sir George Lowndes and Sir. Binod Mitter, f 
THE COMMISSIONER OF INCOME TAX, BOMBAY P. C 
PRESIDENCY er 
i 1929 
De “we 
November, 26, 


THE BOMBAY TRUST CORPORATION, LIMITED, 
AS AGENT OF THE HONGKONG TRUST 
CORPORATION, LIMITED, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT BOMBAY. | 


~ Indian Income Tax Act (XI of 1922 ), sections 40, 42, 43—Interest paid on 
money,lent by non-resident Company to a Company incorporated in Bombay 
—Bombay Company whether an “agent” of the non-resident Company in 
respect ;of suck interest and liable as such to assessment of income-tax—~ 
Actual receipt of profits or gains by agent, notnecessary. 


A Company, called the Hongkong Trust Corporation, Limited, incorporated 
in Hongkong (hereinafter called the Hongkong Company) lent money, from time 
to time, on deposit to the respondents (the Bombay Trust Corporation, Limited, 
which was incorporated as a private Company in Bombay) at the rate of st} per 
cent, and the respondents duly paid interest at that rate on the money deposited. 


Held, (1) That the interest paid by the respondgnts to the Hongkong, Com- 
pany, on loans taken by the respondents from the Hongkong Company, was .a 
profit or gain accruing ér arising to a person residing out of British badia—to wit 
the Hongkong Company—from a business connection in British India, and there- 
fore falling under the words of section 42 of the Indian Income Tax Act, 1922. e 

(2) The respondents came within the explicit words of section 43 of.the Act, 

_i, £., they bad a business connection with ‘the Hongkong Company and ‘' through 
them ” (h ¢ through the respondents) the Hongkong Company was in receipt of 
profits or gains, The Income Tax Officer having duly served a notice bn the 
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respondents in terms of section 43, that he intended to treat them as agents of 
the non-resident person (i. e., the Hongkong Company), the section (43) declares 
that they (the respondents) shall “ for all the purposes of this Act be deemed to 
be such agent.” One of the purposes of the Act being section 42, they (the 
respondents) are therefore to be ‘‘ deemed to be” the agent who is chargeable 
to income tax, are deemed to be the assessee—the assessee being in terms of 
section 2({2) defined as the person by whom income tax is payable. 


(3) It follows that although if section 42 stood alone the word “‘ agent ” in 
that section would mean an agent in actual receipt of the profits or gains which 
were to be assessed, and the respondents inthe present case did not receive the 
money but on the contrary paid it, nevertheless the next section (43) puts the 
person who comes within its terms (i, e. the respondents) ‘art jficially into the posi- 
tion of the agent and of assessee under section 42. 


(4) Under these circumstances the respondents were rightly assessed to income 
tax as agents of the Hongkong Company in respect of the interest so paid by the 
respondents to the Hongkong Company. 


Judgment of the High Court (I. L. R, 52 Bom, 702 ; 30 Bom. L. R. 1172), 
reversed, j ; 

Appeal No. 37 of 1929 from a judgment of the High Court, 
Bombay (Marten C. J. and Kemp J.), dated the 13th March 1928, 
delivered upon a Reference made by the Commissioner of Income 
Tax, Bombay (Mr. J. B. Vaccha), under section 66 of the -Indian 
Income Tax Act, 1922. 


The question of law raised by this appeal stated shortly was 
whether the respondent company was the agent of a non-resident 
person, namely, the Hongkong Trust Corporation, within the 
meaning of section 43 of the Indian Income Tax Act, 1922 and 
was assessable ta income tax and super tax under section 42 (1) of 
the Act as representing that Corporation in respect of certain 
interest upon money payable to the latter. 


The facts of the case are set out in the statement of the case 
made by the Commissioner of Income Tax, Bombay, and are sum- 
marized below. 

The Hongkong Trust Corporation, was incorporated in Hong- 
kong in July 1923, with the object of (inter alia) carrying on in 
any,,part of the world ethe business of bankers, capitalists and 
financiers and advancing, depositing and lending money, The 


` respondeñt Company was incorporated asa private Company at 


Bombay in September 1920, with the object of carrying on business 
as capitalists and financiers. 

The Hongkong Company during the years to which the assess- 
ments related, f. c., to say, the years ending 31st March 1925 and 
gisteMarch 1926, regularly advanced tothe respondent Company 
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large sums of money in the shape of deposits on the terms of the 
respondent Company, paying interest thereon at the rate of 514 per 
cent, No security was given or taken to secure the repayment of 
the capital or the payment of the interest, and the sum so advanced 
by the Hongkong Company inths two years ending 31st March 
1925 and 31st March 1926 was very large. The amount of the 
interest paid to the Hongkong’ Company thereon also was very 
large, and it is in respect of this interest that the respondent Com- 
pany has been assessed as the agent of the Hongkong Company, 

The general course of business between the two Companies is 
fully described -in the judgments of Marten C, J. and Kemp J, 
reported ia Z. Z, R. 52 Bom. 70: ; 30 Bom. L, R. 1172, To state 
the process shortly, no formal contracts appear to have been made 
between the two Companies, but from time to time the Hongkong 
Company offered to deposit sums of money with the respondent 
Company, and unless the offer was refused (which does not ever 
` appear to have happened), E. D. Sassoon & Co, Ltd., the Bombay 
bankers of the Hongkong Company, were instructed to pay the 
amount in question to the respondent Company in Bombay. On 
the other hand, when any sum by way of interest was paid by the 
respondent Company, it instructed Messrs, Sassoon & Co, Ltd., 
who were also its bankers, to remit the amount to the latter’s 
Shanghai house, and debit the same to the account of the respon- 
dent Company, , Simultaneously the respondent Company wrote to 
the Shanghai house of E. D., Sassoon & Co. Ltd., advising them of 
the remittance and requesting them to place it to the credit of the 
Hongkong Company at their end, and they also wrote to the Hong- 
kong Company advising itof the remittance and of the directions 
that the amount remitted should be placed tothe credit of the 
Hongkong Company’s account with Sassoon & Co, Ltd. at 
Shanghai, 

In these circumstances the Ssnior Income Tax Officer duly 
caused notice to be served on the respondent Company in pursuance 
of section 43 of the Indian Income Tax Act, 1922, of his intention 
to treat it asthe agent of the Hongkong Company undere,that 
section ; and after duly hearing ths respondent Company, as to its 
liability, « assessed it as the agent of the Hongkon Company in 
respect of the interest paid by it to the Hongkong © 
ing that such interest constituted profits or gains accruing or 
arising to the Hongkong Company through or from a business 
connection in British India. 

The respondent Company appealed to the Assistant Commis- 
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sioner under section 30 of the Act contending that it was not assess- 

able as agent for the Hongkong Company orat all. The Assistant 

Commissioner on the hearing of the appeal held that the respondent 
Company was properly assessable as the agent of the Hongkong 
Company. 

The respondent Company in pursuance of section 66(2) of the 
Indian Income Tax Act, 1922, required the Income Tax Commis- 
sioner to refer to the High Court the questions of law arising out 
of the decision of the Assistant Commissioner, and thereupon the 
Commissioner drew up a statement of the case and referred it with 
his own opinion to the High Court on the 4th July y927. 

For convenience the opinion of the Commissioner and the 
answer of the High Court to each question are given below it :— 

i, Whether the interest paid by the Bombay Trust Corporation, 
to the Hongkong Trust Corporation, Ltd, on loans taken by the 
Bombay Trust Corporation, Ltd., from the Hongkong Trust Cor- 
poration, Ltd., is profits or gains accruing or arising to the Hong- 
kong Trust Corporation, Ltd., directly or indirectly through or from 
any business connection or property in British India. 

Opinion of Commissioner: Yes, 

Answer of High Court: Yes, from a business connection, But 
it also arises directly under section 4 (1) and section 6 (iv) and (vi). 

2. Whether such interest is liable to income tax under the 
Indian Income Tax Act, 

Opinion of Commissioner: Yes, 

Answer of High Court: Yes. 

3. Whether the Bombay Trust Corporation, Ltd, can be 
treated as the agent of the Hongkong Trust Corporation, Ltd., for 
the purpose of section 42 of the Income Tax Act in respect of the 
interest so paid bythe Bombay Trust Corporation, Ltd, to the 
Hongkong Trust Corporation, Ltd. 

Opinion of Commissioner: Yes, 

4. Whether the Bombay Trust Corporation Ltd., can be 
deemed to be assessee under section 42 of the Act in respect of any 
income tax which might he levied on the inte rest so paid by the 
Bombay Trust Corporation to the Hongkong Tryst Corporation, Ltd. 


Opiniok of Commissioner: Yes. i 


Answer of High Court to questions 3 andg: No, because the 
Bombay Company is not in receipt of any such interest on behalf of 
the Hongkong Company as required by section 40. 

5. (A) Whether the relation between the Bombay Trust Cor- 
poration, Ltd., and the Hongkong Trust Corporation, Ltd., was not 
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purely that of a borrower and lender, and (B) whether the Bombay 
Trust Corporation, Ltd., as borrower could be deemed to be the 
agent of the.lender, the Hongkong Trust Corporation, Ltd,, under 
section 42 and section 43 of the Income Tax Act in respect of 
interest payable on such loans and in respect of any income tax that 
may-be chargeable on such interest. 

Opinion of Commissioner: The Bombay Trust Corporation can 
be held to be the agent of the Hongkong Trust Corporation within 
the meaning and for the purposes of section ae and section 43 of 
‘the Act, 

Answer of High Court: The .relation between the: two Com- 
` panies was that of borrower and lender, but having regard to sec- 
tion 43, the Bombay Company though deemed to be an agent of the 
Hongkong Company for the purposes of section 40 and section 42, 
should not be assessed as they were not in receipt of income, (See 
answers to questions 3 and 4.) 

Against the judgment ot the High Court the present appeal was 
preferred to His Majesty in Council by the Commissioner of Income 
‘Tax, Bombay. 

A, M. Dunne, K. C, and Reginald Hills for the Appellant, 

A, M. Latter K, C. and E. B. Raikes K. C. for the Respon- 
dents, 

Their Lordships’ iasi was delivered by 

Viscount Dunedin :—The respondents in this case are the 
Bombay Trust Corporation, Limited, who are a Company baving 
their office in Bombay. A Company called the Hongkong Trust 
Corporation, incorporated in Hongkong (hereinafter called the 
Hongkong Company), lent monêy, from time to time, on deposit to 
the respondents at the rate of 5%% per çent. and the respondents 
~ duly paid interest at that rate on the money deposited, The Senior 
Income Tax Officer duly served a notice on the respondents in terms 
of section 43 of the Indian Income-tax Act, 1922, that he intended 
to treat them as agents of the Hongkong Company, and after 
hearing the respondents as to liability, he assessed them to income 
tax and super tax as agents of the Hongkong Company inegspect 
of the amount of jnterest in the year of charge, The respondents 
appealed to the Commissioner under section 30 of the Act contend- 
ing that they were not liable to be so assessed, and also raising ques, 
tions as to amount. The Commissioner on the hearing of the 
appeals held that they were properly assessed as agents for the 
Hongkong Company, but altered the assessment as to the amount. 
No further question on the, amount arises, The respondénts in 
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` pursuance of section 66 (2) of the Act required the Income-tax 


Commissioner to refer tothe High Court the questions of law 
arising out of the decision of the Commissioner, 

The questions so referred were as follows :— 

“ (x) Whether the interest paid by the Bombay Trust Corpora- 
tion, Limited-to the Hongkong Trust Corporation, Limited, on loans 
taken by the Bombay Trust Corporation, Limited, from the Hong- 
kong Trust Corporation, Limited, is profits or gains accruing or 
arising tothe Hongkong Trust Corporation, Limited, directly or 
indirectly through or from any business connection or property in 
‘British India. r 

(2) Whether such interest is liable toincome tax under the 
Indian Income Tax Act, 

(3) Whether the Bombay Trust Corporation, Limited, can be 
treated as the agent of ‘the Hongkong Trust Corporation, Limited, 
for the purpose of section 42 of the Income Tax Actin respect of 
the interest so paid by the Bombay Trust Corporation, Limited to 
the Hongkong Trust Corporation, Limited, 

(4) Whether the Bombay Trust Corporation, Limited, can be 
deemed to be assessee under seclion 42 of the Act in respect of any 
income tax which might be levied on the interest so paid by the 
Bombay Trust Corporation, Limited, to the Hongkong Trust Cor- 
poration, Limited, 

(5) Whether the relation between the Bombay Trust Corpora- 
tion, Limited, and the Hongkong Trust Corporation, Limited, was 
not purely that of a borrower and lender and whether the Bombay 
Trust Corporation, Limited, as borrower, could be deemed to be the 
agent of the lender the Hongkong Trust Corporation, Limited, 
under sections 42 and 43 of the Income’ Tax Actin respect of 
interest payable on such loan and in respect-of any income tax that 
may be chargeable on such interest. ” 

The Court answered the questions submitted to them as 
follows :—~ : 

“(r) Yes, from a business connection, but it also arises directly 
undessection 4 (1) and settion 6 (iv) and (vi). 

(2) Yes. i : e 

(3) and (4) No, because the Bombay Company is not in receipt 
eof any such interest on behalf pf the Hongkong Company as required 
by section 40, d Í 

(5) The relation between the two Companies is that of borrower 
and lender, but having regard to section 43 the Bombay Company, 
Long deemed to be an agent of the Hongkong Company for the 
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purposes of sections 40 and 42, should not be assessed as they were 
not in receipt of income. ” ` 

Appeal has been granted to His Majesty in Council against the 
above answers. The sections of the Act referred toin the answers 
are as follows :— ni 

“ Section 40. In the case of any guardian, trustee or agent of 
any person being à minor, lunatic or idiot or residing out of British 
India (all of which persons are hereinafter in this section included 
in the term ‘beneficiary’) being in receipt on behalf of such bene- 
ficiary of any income, profits or gains chargeable under this Act, the 
tax shall be levied upon and recoverable from such guardian, trustee 
or agent, asthe case may be, iq like manner and tothe same 
amount as it would be leviable upon and recoverable from any such 


_ beneficiary if of full age, sound mind, or resident in British India, 


and in direct receipt of such income, profits or gains, and all the 
provisions of this Act shall apply accordingly. ”. 

“Section 42,—(1) In the case of any person residing out ot 
British India, all profits or gains accruiag or arising to such person, 
whether directly or indirectly, through or from any business con- 
nection or property in British India, shall be deemed to be income 
accruing or arising withio British India, and shall be chargeable to 
income tax in the name of theagent of any such person, and such 
agent shall be deemed to be, for all the purposes of this Act, the 
assessee in respect of such income tax: 

Provided that any arrears of tax may be recovered also in 


' accordance with the provisions of this Act from any assets of the 


2 


non-resident person which are, or may at any time come, within 
British India. ” 

“ Section 43. Any person employed by or on behalf of a person 
residing out of British India, or having any business connection with 
such person, or through whom such person is in the receipt of any 
income, profits or gains upon whom the Income Tax Officer has 
caused a notice to be served of his intention of treating him as the 
agent of the non-resident person shall, for all the purposes of this 
Act, be deemed to be such agent : 7 

Provided that no person shall be deemed to be the agent of a 
non-resident person unless he has bad an opportunity of being heard 
by the Income Tax Officer as to his liability, ” . 


The High Court were in their Lor&ships’ opinion clearly right in® 


holding that the interest in question was a profit or gain accruing or 
arising to a person residing out of British India—to wit the Hong- 
kong Company—from a business connection in British India, and 
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P.G therefore falling «under the words of section 42. But the High 
1929. Court, noting that the Act goes on to declare that such profits or 
The Chee gains shall be chargeable to income tax in the name of the agent 
of Income Tax, who shall be deemed to be the assesses in respect of such income 
Bombay | Presidency : 
tax, held that the term “agent” was used inthe same sense as 
The Bombay een “agent” is used in section 40, Å ¢., a person who. receives. the said 
profits and gains, and as the respondents, the Bombay Corporation, 
` A did not receive the money but on the contrary paid it, they 
answered questions 3 and 4 in the negative. ln the same way they 
considered that “agent” in section 43 was also over-ridden as 
regards its meaning by section 40 and only applied to agents in 
receipt of the profits and gains, Their Lordships are unable to 
` accept this view, as they feel constrained by the explicit, words of 
section 43, which being explicit must rule whatever may be the 
general considerations as to what the Legislature was minded or 
was likely to do. Taking the words as they stand; the respondents 
have a business connection with the Hongkong Company and 
“through them” the Company isin receipt of profits or gains, 
The necessary notice of the intention of the Tax Officer to treat 
them as agents provided for has been servedon them, All this 
being so, what says the section? They are “for all the purposes of 
the Act to be deemed to be such agent,” Now one of the purposes 
of the Act is section 42. They are therefore to be “ deemed to be” 
the agent who is chargeable to income tax, are deemed to be the 
assessee—the assessee being in terms of section 2 (2) defined as the 
person by whom income tax is payable. Now when a person is 
“ deemed to be” something, the only meaning possible is that 
whereas he is not in reality that something the Act of Parliament 
requires him to be treated as if he were. It follows that although 
the High Court was perfectly right in holding that if section 42 
stood alone “agent ” in that section would mean an agent in actual 
receipt of the profits or gains which were to be assessed, they failed 
- to appreciate that section 43 puts the person who comes within its .. 
term artificially into the position of the agent and of assessee under _ 
section 42. 

Their Lordsbips will therefore humbly advise His Majesty that 
this appeab should be allowed and the judgment of the Commis- 
sioner restored? The respondents must pay the costs before this 

° Board and in the Courts bélof, 
Solicitor, India Office ; Solicitor for the Appellant. 
° Linklaters and Paines : Solicitors for the Respondents, 
K. J.,R. Appeal allowed, 
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. [The following case was originally reported in 53 C. L, J. 8r. 
The judgment of the Privy Council was subsequently revised by 
their Lordships and we publish bélow this amended judgment. 
Their Lordships omitted the last sentence of the second paragraph 
on page 3 of the printed judgment received from the Registrar of 
the Privy Council. The sentence omitted was—" Their Lordships, 
' however, think it right to point out thet the case in their view 
falls to be decided under No. 142.” The result of this amendment 
is that their Lordships’ pronouncement does not disturb the well 
settled rule as to onus under Art, 142' of the Limitation Act — 
Enrror. | 


Present: Lord Atkin, Lord Macmilian and Sir John Wallis. 


NAGESWAR BUX ROY. 
U, F 


THE BENGAL COAL COMPANY, LIMITED, AND OTHERS, 


[ON APPEAL FROM THE HIGA COURT OF JUDICATURE AT PATNA] 
+ 


Famabrit grant—Ezxpress words requisite to convey mineral rights—Adverse 
possession-~ Dispossession of the plai’ tif —Onus of proof—Consirsctive posses- 
sion of trespasser— Mines — Possession of ona pit, whan tantamount to adverse 
possession ofthe entire minsral field, “ 


In the case of a grant of a village on Jamvbrit tenure, itis well settled that 
nothing short of express words will convey the miaeral rights in the village to the 
grantee. 


Tn a suit to recover possession of immoveable property of which the plaintiff 
while in possession has been dispossessed, adverse possession by the defendant 
may in a proper case imply dispossession of the plaintiff. la such a case therefore 
the distinction whether the suit comes under Art, 142 or Art. 144 of the Indian 
Limitation Act is not very material. 

Where the plaintiffs title is admitted or proved and if the suit is treated as 
one coming under Art. 144 the onus is on the defendant to establish dispossession 
of the plaintiff for a period of 12 years preceding the date of the suit, 


Heid, on the evidence, that the burden had been discharged by the defendant 
showing that he had for such period been in possession to the exclusion of or 
adverse to the plaintiff, å d 

In the case of mines there is no pretwumption inlaw that the possession of a 
part of a seam infers p@ssession of the whole seam, much less of gM the seams 
in the mineral field ia which part of a seam has been worked, the general rule 
belag that where title fs founded on an adverge possession the title acquired by 
the trespasser will be strictly Hmited to that area of which he has enjoyed actual 
+ possession ¢ danfum prescriptum quantum possesses. But the application of this 
general rule depends upon the nature of the subject and the possession of which 
itis susceptible. Thus, it is not possible to take actual physical possession at 


a 


“ 
© 
ao 

{$ 


Nivember, 24. 
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Fete once of a whole mineral field ; possession is a question of fact and the real ques- 
1930. tion, in such a case, is what in fact has been possessed by the trespasser. 
wy 


Nageswar Box Roy Held, accordingly, that where a mineral field comprised three pits, and the 
dsfendant’s actual physical Possession for 12 years extended over only one of them, 
The Bevgal Coat but they were so in possession ia open assertion of a title to the whole, and their 
ec actings and workings were throughout consistent only with their being in posses- 
sion of the minerals under the whole village, that they had thereby acquired a 
right by prescription to the whole mineral field underlying the village, The 
defendants having for 12 years catricd on mining operations in various parts of 
the mineral field their possession of the whole area was established and it was, 
consequently, immaterial that they may not have worked anyone pit for 12 years 
continuously. 
Glyn v. Howell (1) distinguished, 
Low Moar Company v. Stanley Coal Company (3) ; McDonnell v. McKinty (3) 
and Ashton v. Steck (4) referred to, 
Appeal No, ror of 1926 from a decree of the High Court, Patna 
<> (Adamiand Dass, 7].), dated the rth June 1īg25, reversing a 
decree of the Special Subordinate Judge at Daltongunj, dated the 
aoth July r921, in favour of the appellant’s father, Babu Bhagwat 
Bux Roy deceased (now represented by the appellant), ina suit 
which he brought against the xst respondent Company (hereinafter 
called the Company) and others, 
The! material facts appear from their Lordships’ judgment, 
i Upjohn, K. C, Raikes, K, C, and Jardine for the Plaintiff- 
i Appellant. 
Dunne, K, C., and D, McNair for the Defendants Respondents, 
Their Lordships’ judgment was delivered by 


Nowember, 24, Lord Macmillan :—The subject matter of dispute in this 
ao! appeal is the right tothe minerals and particularly the coal lying 
under the village of Rajhara, The plaintiff, now the appellant, ` 
claims that these minerals belong to him in virtue of his proprietor- 
ship of the Bisrampur Estate, within which the village of Rajhara 
lies, and in his plaint prays for a declaration to that effect. 


It appears that by sanad dated the arzst February, 1789, an 
ancestor and predecessor in title of the plaintiff granted the village 
on Jamabrit tenure to Paade Shiva Ram and Pande Shankar Ram,’ 
The successors of the latter in turn granted in, 1855 a mukarrart 
patta or lease of the village to the secretary of the Bengal Coal 

5 Company, Limited, on behalf of that Company, with an express ` 
tight to work the underlying coal, The suit is directed against the 


e (1) [1909] 1 Ch. 666. (2) (1876) 34 L. T. N. S. 186, 
(3) (1847) 10 In, L. R, 514. (4) (1877) 6 Ch. D, 719, 
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Coal Company and the present representatives of the grantees 
under the sasad of 1789, who are also the representatives of the 
grantors of the lease of 1855 in the Company’s favour, 

So far as the lease of 1855 is concerned, its validity as a title 
tothe mineral rights in question depends upon the title of the 
lessors to grant these rights. The sole title of the lessors consisted 
of the Jamabrit grant of 789, Now itis well settled that in the 
case of such a grant nothing short of express words will convey 
the mineral rights, and the sanad of 1789 contains no express grant 
ofthe minerals, It therefore conferred no mineral rights on the 
grantees, and this, indeed, appears to have been conceded by the 
defendants in the High Court. It follows that the grantors of the 
lease of 1855, having themselves no title to the mineral rights in 
the village, were not in ¢ifulo to let them to the Bengal Coal Com- 
pany. Both the Subordinate Judge and on appeal the High Court 
of Judicature at Patna have accordingly held that the defence fails, 
so far as founded on the lease of 1855 taken by itself—that lease, 
as regards the mineral rights, having been granted a non dominis, 
With this conclusion their Lordships agree, 


But the defence contained a challenge of the title of the plaintiff 
himself to the ownership of the minerals, and thus attacked the 
plaintifi’s title to sue for the declaration which he asked. The 
precise ground of this attack was not specified in the defendants? 
pleadings, but, despite the plaintifs protests, was developed in the 
course of the proceedings and the topic was fully investigated both 
by the Subordinate Judge and by the High Court, The former 
held that the attack failed while the latter held that it succeeded, 
As will appear, their Lordships do not find it necessary to examine 


this aspect of the case and need only mention that in the view of 


the High Court the title to the mineral rights in question was at 
least till 1895 and probably stillis, vested in the Government. 
Consequently when the present appeal was partly opened before 
their Lordships on the 26th February, 1929, attention was drawn 
to the fact that the Government was not a party to the case and was 
not represented although important queStions possibly affecting the 
title of the Government to minerals in India generally were raised. 
The appeal was therefore directed to stand over in order that its 
dependence might be intimated to thg Secretary of State for India, 
In reply to their Lordships’ communication, the Secretary of State 
has intimated that the Government of India does not propose to 
intervene in the appeal, and the case having again been set down 
for hearing, their Lordships now proceed to dispose of it, ° 
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' Without expressing any opinion as to the soundness of the con- 
trary view taken by the High Court, their Lordships propose to 
assume that the plaintifs title embraced the mineral rights in 
question and to consider what has becom: the main issue in the 
case as argued before them, namely, whether the plea of the Bengal 
Coal Company that they have acquirej a title to the minerals under 
the Statute of Limitations is well-founded, The plea was rejected 
by the Subordinate Judge but sustained as an alteraative ground 
of judgment by the High Court, It is plain that if this con- 
tention of the Company is made out there is an end of the case, 

Under the Indian Limitation Act, 1908 (No, IX of 1908), 
it is provided that every suit for possession of immodyeable pro- 
perty of which the plaintiff while in possession of the property has 
been dispossessed or has discontinued possession shall be dismissed 


- if instituted after a period of twelve years from the date of disposses- 
‘sion or discontinuance of possession (Sections 3 and 28 and the 


First Schedule, No, 142), Itis also provided that every suit for 
possession of immoveable property or “any interest therein not 
hereby otherwise specially provided for ” if instituted after a period 
of twelve years from the time when the possession of the defendant 
becomes adverse to the plaintiff shall be dismissed (did No. 144). 

The Courts below appear to have treated the present case as 
raising an issue of adverse possession under No. 144 rather than 
of dispossession under No, 142. In the result the distinction is 
here probably not material as adverse possession by the defendant 
may and in the present instance does imply dispossession of 
the plaintiff. 

The present suit was instituted in 1919 antl the question, there- 
fore, is whether the defendant Company have established disposses- 


- sion of the plaintiff for a period of twelve years preceding 1919. ` 
. They will have established thia if they can show that they have for 


such period been in possession to the exclusion of or adverse to the 
plaintiff. l 

‘© On the evidence, ” says Adami J., “I find that the defendant 
ContPany were in possession of Rajhara and -were working the 


‘ colliery bf,raising coal to a greater or less degre all through the 


years 1901 to Igtz and that it is not proved that at any time in 1912 
the work was stopped by a motice from the plaintiffs nor was the 
colliery abandoned. Therefore even if the plaintiffs had proprietary 


` tights in ‘the minerals during the period the defendants were in 


adverse possession for 12 years and would gain title, ” 
s . 2 s.e > 
The evidence as to the mining activities of the Company in 


1 
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Rajhara was subjected toa minute and crilical examination by | 


Mr. Upjohn on behalf of the appellant, He emphasised the absence 
of records of continuous working for twelve years of the three 
pits which were in existence ‘in Rajhara in rgcx, ‘and finally main- 
tained that, in any eveat, if it should be held that as regards one 
of the pits there had been adverse possession for twelve years, 
the Company thereby acquired right oaly to the particular area 
of. coal of which it was in actual physical possession for the requisite 
period and no more, and this at most was the small area worked by 
No. 3 pit. Such possession, he contended, could not be held to 
confer a right to the minerals under the whole village which com- 
prised some 1,342 acres. 

Now there is undoubted authority for the proposition that where 
a person without any colour of right wrongfully takea possession as a 
. trespasser of the property of another, any title which he may acquire 
by adverse possession will be strictly limited to what he-has actually 
so possessed, The maxim santum prescriptum quantum possessum 
is rigorously applied to him, Andit has bsen held in the case of 
mines that there is no presumption in law that the possession of a 
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part of a seam infers possession of the whole seam, much less of ' 


all the seams in the mineral field in which part of a seam has been 
worked. On the other hand” possession is a question of fact and 
the extent of the possession may be an inference of fact. Zow 
Moor Company v. Stanley Coal Company Lid, (1), ae Deere v. 
McKinty (2) and see Ashton v. Stock (3). 

Ia considering the character and effect of acts of possession 
in the case of a mineral field, it is necessary to bear in mind the 
nature of the subject and the possession of which it is susceptible. 
Owing to the inaccessibility of minerals ia the earth, it is not 
possible to take actual physical possession at once of a whole mine- 
ral field: it can be occupied only by extracting the minerals and 
until the whole minerals are exhausted the physical occupation 
must necessarily be partial, Tha real question is what im fact 
has been possessed, ` 

Inthe present case the village of Rajhara has always, been 
treated as a unit of property and the minerals underlying it consti- 
tute a defied unit asmuch as the surface overlying them, The exis- 


tence of coal under the village has lopg been known, as the granting, 


` of the invalid lease of the minerals in 1855 to a coal company 
itself evidences, and workings have been intermittently carried on 
(1) (1876) 34 L. T. N. S, 186, (2) (1847) 10 Ir. L. R. 514. 
(3) (1877) 6 Ch. D. 719. s 
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in the area for a very long ‘period. The Revenue-Survey Map of 
1865-65 shows two shafts in’ Rajhara. According to the District 
Gazetteer systematic operations were begun by the company at 
Rajhara in 1901, and although it appears that these systematic opera- 
tions referred also to workings in an adjoining colliery the Subor- 
dinate Judge is satisfied that they included two pits in Rajhara itself, 
The workings have been commonly described as a colliery, a com- 
prehensive term which includes both the worked and the as yet 
unworked minerals within a defined area. It was of the colliery in 
this sense that the company claim to have been in possession. 
The actings of the coal company have througbout, indeed, 
been consistent only with the assertion ofa right to the minerals 
under the whole village to which they thought they had right, 
They openly sank at least three pits at different points, two of them 
being half a mile distant from the third. They selected the places 
at their own discretion, brought the requisite plant on to the ground 
and erected bungalows for their mining employees, Mr, Evans 
who was resident assistant manager of the colliery at Rajhara from 
1907-08 to 1913, himself made bores in the mineral field during 
his time. Itis nothing to the purpose that the company may not 
have worked any one pit for twelve years continuously jf for twelve 
years they have carried on operations in various parts of the mine- 
ral field. The fact that one pit in a mineral field is discontinued 
and another opened in a different part of the field and that bores 
are sunk in likely places is excellent proof of possession of the 
whole area, There was no concealment on the part of the com- 
pany ; they behaved openly as persons in postession not of one pit 
but of the mineral field underlying the village as a whole, and as 
entitled to sink pits anywhere inthe village they chose, All this 
they did without any challenge from the plaintiff or his predeces- 
sors and in the dona fide belief that their lease entitled them to work 
the minerals anywhere in the area let, 

The case of Glyn v. Howell (1) is distinguishable. There the 
operations of the trespasser had been confined to a single area 
of twa acres and he hademade no attempt to work any other part 
of the figld. Here the operations of the cqmpany were only 
consistent ‘with their being, as they conceived, in possesion of the 


. whole minerals ‘under the village as they were in law in legitimate 


possession of the whole surface. The plaintiff received rent from 
the company for the village as a whole and the receipt of this rent 
from a company, with so significant a name as the Bengal Coal 


Q) Tr909] 1 Ch. 666. 
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Company, which was actually carrying on mining operations 
at various points in the village, is indicative of ‘recognition of their 
possession of the underlying minerals as well as of the surface, 


Their Lordships ará not at all disposed to negative or to 
weaken the principle that asa general rule where title is founded 
on an adverse possession the title will be limited to that area-of 
which actual possession has been enjoyed. But the application 
of this general rule must depend upon ‘the facts of the particular 
case and in the present instance their Lordships, having regard to 


the whole circumstances and without pursuing further the ‘details . 


of the evidence so closely analysed both in the High Court and 
again at their Lordships’ bar, find themselves in agreement with 
the view expressed by Adami J., in the passage above quoted, and 
are of opinion that the possession had by the company for a period 
of at least twelve years during their occupation was effective posses- 
sion not only of the surface of the village but of the whole mineral 
field underlying it, and that for such period the plaintiff has been 
dispossessed of the whole mineral field. Their Lordships will 
therefore humbly advise His Majesty ti that the appeal be dismissed, 
with costs, 


Watkins and Hunter : Solicitors for the Appellant. 
Sanderson, Lee & Co: Solicitors for the Respondents, 
KJ. R - Aifeal dismissed, 


Present: Zord Macmillan, Sir George Lowndes and ` 
Sir Dinshaw Mulla, 


SIR WASIF ALI MIRZA NAWAB BAHADUR OF 


MURSHIDABAD, 
T, 
THE KARNANI INDUSTRIAL BANK, LIMITED. 


[Ox APPEAL FROM THE Higa COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL] 


ey %e 

- Civil Procedure Cide (Act V of 1908), sections 51, 60o—* Dispeting pomer” 
over rents and prefits—Murthidabad Ad, XV of 1891— Appointment of 
Receiver of rents of property settled on Nawab Bahadur ‘of Murskidabad— 
Political pension.. 


By section 60 of the Civil Procedure Code, 1903, with certain exceptions 
therein enumerated, all saleable property, moveable or immovable, belonging 
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to the judgment-debtor, or over which or the profits of which he has a disposing 
Power which he may exercise for his own benefit, is liable to attachment and 
sale in execution of a decree against the judgment-debtor. By section 51 of 
the Code the Court is empowered to order execution of the decree, inter alia, by 
appointing a Receiver. 

Huld, on the construction of the Murshidabad Act, XV of 1891, that it was 
competent for the Court to appoint a receiver of the rents, issues and profits of 
the immovable properties corered by the said Act in execution of money decrees 
obtained against the Nawab Bahadur of Murshidabad, Though the income of 
the properties was conferred on the Nawab to enable him to maintain his dignity 
and station, there is no restraint on anticipation imposed by the statute. 
Accordingly, as the Act imposes no restriction on the enjoyment of the rents by 
the Nawab and he may dispose of them as he pleases, he hasa “ disposing 
power” over the income, aad no question of public policy is involved in appoint- 
ing a Receiver of sach rents. 


The rents in question do not come within the category of “political pension”, 
so as to be immune from attachment under exception (g) in section 60 (1) of 
the Code. 


1 
The word “ pension ”’ in the Pensions Act, 1371, and in the Civil Procedure 
Code, section 60, and in the Transfer of Property Act, section 6, implies perio- 
dical payments of money by Government to the pensioner, 


` 


Lachmi v. Mukund (1) followed. 


Judgment of the High Court, Calcutta, on its Appellate Side (50 C. L. J. 
403) affirmed. 


4 


’ 


Appeal No, 54 of 1930 from an order made by the High Court, 
Calcutta, (Rankin, C. J. and C. C. Ghose, J.) in appeal on the rsth 
July 1929 whereby it granted the present respondent’s application 
for a.Receiver of the rents, issues and profits of certain immoveable 
properties situate in Calcutta and reversed an order of that Court 
(Lort- Williams, J.) in its ordinary original jurisdiction dismissing 
the application. . 

The facts of the case are fully set out in their Lordships judg- 
ment, The main question for determination on the appeal turned 
upon the proper construction of the Murshidabad Act XV of 1891 
and of the Indenture of the rath March 1891 therein referred to, 


Deane, K. C. and Dube for the Appellant: The whole of the 
income of the properties. covered by the Murshidabad Act, 1891, 
is neceesdsy for the maintenance of the honour*and dignity of the 
appellante position asthe premier noble of Bengal, Bihar and 
Orissa, and the appointment òf a Receiver of the rents would have 
the effect of nullifying the provisions of the Act, and would more- 


(1) (1904) LL R, 26 All. 617. 
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over be opposed to sikli policy: per Lord Eldon in Davis v, 
The Duke of Marlborough (1). 
In any case, the income is a political pension and therefore 


exempt from attachment ; section 6o (g), Civil Eierane Code, ` 


and Bishambar v, Imdad Ali Khan (2). 
` Raikes K. C., and Jardine for the Respondents ; The daai 

has a disposing power over the rents exercisable by him for his.own 
benefit, and they can be taken in execution by the appointment of 
a Receiver; Zal Rafindra Narain Singh v. Musammat Sundar 
Bibi (3). The rents do not form a “ political, pension”: Lachmi 
v, Makund (4) referred to, 

Dunne, K. C., replied. ° 

Their Lordships judgment was delivered by . 

Lord Macmillan :—By an order dated r5th July, r929, the 
High Court of Judicature at-Fort William in Bengal, allowing an 
appeal from an order of Lort-Williams J., appointed a receiver of 
the rents, issues and profits of certain properties in Calcutta in 
execution of several decrees obtained against the present appellant 
by the respondent bank, Thé sole question is whether it was com- 
petent to make this appointment in view of the terms of the Moor- 
shedabad Act, 1891 (No, XV of 1891), which has reference to these 
properties, 

The purpose of that Act was to.confirm and give effect to an 
indenture between the Secretary of State and the then Nawab 


Bahadoor of Moorshedabad, dated rath March, 189r. The inden- 


ture, which is duly confirmed -by the Act and scheduled thereto, 
narrates at great length the circumstances which led up toit, Jt 
appears that the then Nawab Bahadoor, the appellant’s predecessor, 
who was the eldest son of the late Nawab Nazim of Bengal, Behar 
and Orissa, had agreed to relinquish the latter title with its appur- 
tenant rights in consideration of his receiving the titles of Nawab 
Bahadoor of Moorshedabad and Amir-ul-Omrab, carrying with them 
the precedence, rank, dignity and privileges of the premier noble of 
Bengal, Behar and Orissa and also in consideration of provision 
being made for the maintenance and support of the holder of these 
titles for the time being and for the maintenance of the honour and 
. dignity of his station.” . 

On these and other recitals the Secretary of Stat@ covenanted 
“ for the due maintenance and support df the said titles of Nawab 


(1) (1818) 1 Swan 74 ; 36 Eng. Rep. 303. (2) (1890) I. L. Rv 18 Cale, 216, 
(3) (1925) 1, L. R. 47 All. 385 ; 41 C. L. J. 383. 
(4) (1904) L L. R. 26 All. 617. : ° 
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Bahadoor of Moorshedabad and Amir-ul-Omrah and the position 
and station thereto attaching and of the honour and dignity 
thereof ” to pay to the Nawab Bahadoor and his lineal heirs male 
in perpetuity an annual sum of Rs, 2,30,000 by monthly instalments 
of Rs. 19,166-r0-8, and further agreed and declared that the 
immovable properties mentioned in the schedules to the indenture 
(which include the properties of the rents of which the High Court 
has appointed a receiver) should “henceforth and for ever be held 
and enjoyed by the said Nawab Bahadoor and such one among his 
lineal heirs male as may be successively entitled to hold the said 
titles in perpetuity with and subject to the incidents, powers, limita- 
tions and conditions as to inalienability and otherwise ” thereafter 

in the indenture contained. , 


The first of thse conditions is in the following terms :— 


“ First. The said Nawab Bahadoor shall not nor shall any of 
his successors in the said titles sell, mortgage, devise or alienate 
the said properties respectively or any of them otherwise than by 
lease or demise for a term Ant exceeding 21 years and under a rent 
without bonus or sa/amee, ’ 


The indenture also provided as follows :— 


“In case the said Nawab Bahadoor or any of his lineal heirs 
male successors to the titles shall at any time in contravention of 
the terms of these presents attempt to sell, mortgage, devise or 
alienate (otherwise than by such lease or demise as aforesaid) any 
of the. immovable properties aforesaid or shall by a course of extra- 
vagance or by waste or mismanagement of their said immovable 
properties in the opinion of the Secretary of State for the time being 
disable himself from duly maintaining the dignity of the said posi- 
tion and station, then, and from time to time whenever and as often 
asthe same shall happen, it shall be lawful for the Secretary of > 
State for the time being at his discretion to enter into and upon the 
raid immovable properties and to hold and take possession thereof 
and also to take and retain the said monthly sum of Rs, 19,166-10-8 
payable from the Government Treasury at Berhampore as herein- 
before mentioned for such period during the ljfetime of the Nawab 
Bahadoér of Moorshedabad and Amir-ul-Omrah so acting as afore- 
said as to thé said Secretary of State shall seem necessary or expedi- 
ent, and the net rents, issues and profits of the said immovable 
properties and the said monthly sum of Rs, 19,166-10-8 80 to be 
received and taken by the Secretary of State as aforesaid shall be 
applied for the benefit of the said Nawab Bahadoor of Moorsheda- 
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bad and Amir-ul-Omrah for the time being for the maintenance of 
the position and dignity of the said Nawab Bahadoor of Moorsheda- 
bad and Amir-ul-Omrah for the time being in such manner as the 
Secretary of State in his discretion shall think proper, ” 

The fifth section of the confirming statute is in the following 
terms :— 

"o, All property, movable and immovable, mentioned in the 
said indenture or in any of the schedules thereto......shall descend 
and subject to the provisions of the said indenture, be enjoyed for 
ever by the Nawab Bahadoor of Moorshedabad for the time 
being. ” 

The contention of the appellant, to which Lort-Williams, J. 
gave effect, but which the High Court on appeal rejected, was that 
to appoint a receiver of the rents of any of the properties embraced 
in the indenture would defeat the intention of the Government 
as expressed in the statute and indenture by depriving the Nawab 
Bahadoor gro fanto of income designed for the maintenance of 
his exalted position-and would be against public policy, It was 
also submitted that the appointment of a receiver might prove 
embarassing and place the Court in an invidious position in the 
event of the exercise by the Secretary of State of his power of 

, entering into possession of the properties and applying the rents 
for the Nawab’s benefit, 

In considering the question thus raised, it is important to 
bear in mind the provisions of the Code of Civil Procedure on 
the subject of execution, By section 51 the Court is empowered 
on the application of a decree-holder to order execution of the 
decree inter alia, (d) by appointing a receiver, Then by section 
6o (1) there is rendered liable to attachment and sale in execution 
of a decree all saleable property, movable or immovable, belong- 
ing to the judgment-debtor or over which or the profits of which 
he has a disposing power which he may exercise for his own bene- 
fit, with certain enumerated exceptions. 

Now while the Moorshedatad Act renders the immovable 
properties to which it relates inalienables except to the limited 
extent permitted, it,imposes no restriction on the enjoyment of 
the rents by the Nawab Bahadoor for the time being.* So long 
as he is entitled to draw the rents he may dispose df them as he 
pleases. It is true that the income of the properties was conferred 
On him to enable him to maintain his dignity and station, but 
should he fail so to apply it the Secrgtary of state is given the 
special power of stepping in and drawing the rents himself. and 
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a 
applying them for the Nawab’s benefit, Unless and until the 
Secretary of State intervenes the Nawab may employ his income 
as he chooses, nor is there any restraint on anticipation imposed 
by the statute -or the indenture, The Nawab therefore has a 
disposing power over the income. Once this is established no ques- 
tion of public policy is involved and their Lordships are unable 
to see that either the terms of the statute or the indenture are 
contravened by aiding the creditors of the appellant to effect pay- 
ment out of his income of the debts which he has incurred, 
The appointment of a receiver in the present case is, of course, 
subject to the special powers of the Secretary of State, and should 
the latter at any time decide to intercept the rents the receivers 
powers will be superseded. This is fully recognised by the Appel- 
late Court’s judgment. 

‘Before their Lordships the additional point was taken on behalf 
of the appellant that the renta in question formed part of a politi- 
cal pension and were thus exempt from attachment under head 


_(g) of the enumerated exceptions in Section 6o” (1) of the Code of 


Civil Procedure. ‘This belated attempt to assimilate the rents 
to a political pension plainly fails, . 

Their Lordships agree with the view expressed in Lachmi 
Narain v. Makund Singh (1) that the word “pension” alike in the 
Pensions Act, 187: (No, XXIII of 1871) and in the Civil Proce- ' 
dure Code, and their Lordships may add also in the Transfer 
of Property Act, 1882 (No. IV of: 1882) section 6, “implies 
periodical payments of money by Government to the pensioner,” 
The appellant draws the rents in question not as a pensioner, but as 
the limited owner of the properties which yield them, 

Their Lordships, finding themselves as they do in complete 
agreement with the judgment of the learned Chief Justice and his 
colleague will humbly advise His Majesty that the appeal be 


‘dismissed, The respondent bank will have its costs of the 


appeal, 
` H.S. £ Polak: Solicitor for the’ Appellant. 


"Oswald, Hickson, ‘Collier & Co: Solicitors for the Respon- 
goi a me : ž ` 
. dents, o 


; Appeal dismissed, 
(1) (1904) I- L. R,36 AML 617. i 
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Present: Lord Macmillan, Sir John: Wallis and 


Sir 


George Lowndes, 


PAKALA VENKANNA AND OTHERS 


v. 


SRI RAO SWETACHAPALATI RAMAKRISHNA RANGA 
RAO BAHADUR GARU, 


[ON APPEAL FROM THE Hicu COURT OF Jopica tuki 
AT MADRAS J 


Right to take water-—~Prescription—Presuusption ef grant from long user— 
Indefinite right—Ineffectual opposition ts exercise of right. 


In 2 claim to °stablish by prescription a right to take water for irrigation from 


a certain channel, where it is proved that fora long period of years, the claimant 
regularly took water from the channel in question, such long continued user must 


be ascribed to a lawful origin, and is sufficient to raise the necessary presumption 
jn the claimant’s favour. The right way well depend not on the terms of the 


grant, but upon the circumstances 


under which it was made. i ’ 


Fallback Colliery Co. v, Woodman (1) teferred to, . 


` Such a right, though cf too indefinite a character, is not incapable of acqui- 


sition by prescription. 


Beeston v. Weate (2) relied on. 


Ineffectual, opposition to the exercise ‘of what is claimed to be a rightis 
evidence rather in support of the right than of its non-existence. 


Judgment of the High Court, Madras, reversed. 


Appeal No, 7o of 1928 from a decree of the High Court, 


Madras, dated the 2nd December 192s, modifying a decree of the 
District Judge, Vizagapatam, dated the 27th July 1922. 


The principal question for determination on the appeal was the 
extent of the appellant’s right to take water from an artificial irri- 
gation channel, cailed the Sayanna Batte, which belonged to the 
respondent, for irrigating 150 acres of their Jand.in their-village, 
` DeGruyther, K. C, (with: Narasimham) for the Appellants : 
The appellants have acquired by pres¢ription the right „to take 
water from the Sayanha Batte by erecting chapakatfus whenever 


necessary. That is the only 


mode in which the right td take water 


can be, and was, exercised for a long number of years by the appel, 
lants to irrigate their lands in the dry season, Refers to 


Muthu v, Anantha (3) ; 


(1) [tg15] A, C. 634 (646). 
(3) (1915) 29 M. Le J, 685. 


Arsan v, Rakhal (4); _ Koylash v, 


(3) (1855) 5 EL and BI. 986. 
(4) (1883) I. L. R, lo Cale. 214, ' 
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ES Sonaiun (1) and Krista Das Chowdry v, Joy Narain Panja (2) and 


19319 the remarks of Campbell C, J. in Faton v. Swansea Water Works 
Pakala Venkanna Company (3). The Court could infer that our user of the water was 
a fos cus as of right : Ramessur v, Koonj (4) and the authorities cited in that 
palati Ramakrishna judgment, 
Ranga Rao Bahadur . Dunne, K. C. (with Dube) for the Respondents: The right claim- 
— ed is under section 15 of the Easements Act, and it is necessary 
that the right should have been peaceably and openly enjoyed as 
an easement and as of right for 20 years, The right has varied from 
year to year according to the season, and the variation in the right 
is sufficient to negative the continuous enjoyment of a definite right, 
Prima facie, the right claimed by the appellants is of too indefinite 
a nature to enable it to be acquired by prescription. 
. Their Lordships’ judgment was delivered by 
February, 10. Sir George Lowndes :—The dispute in this appeal is as to the 
~~ rights of the parties over an irrigation channel known as the Syanna 
Batte in the Vizagapatam District of Madras, 
The plaintiff, the respondent before the Board, is the Raja of 
Bobbili within whose zemindari is situated the village of Regidi 
-which is served by the Sayanna Batte together with other villages 
dependent upon the same supply, The plaintiff instituted his suit 
on the 25th June, 1917, against the appellants who are inamdars 
of the village of Amidalavalasa. They own r50 acres of cultivated 
land abutting on the south side of the Sayanna Batte, The Raja 
claimed a declaration, that the appellants had no right to take water 
from the Sayanna Batte for irrigating their land, and a perpetual 
injunction, i 
The array of defendants originally included also the inamdars of 
the neighbouring village of Rajayavalasa, but on objection that the 
suit s0 framed involved a misjoinder of parties, their names were , 
struck off, 
$ The Sayanna Batte is fed by a cut fromthe Naga valli nver which 
lies to the north. Owing, itis said, toa change inthe course of 
this river an old channel communicating with it became ineffective, 
and inor about the year 1864 the Raja opened a new cut some way 
to the westof the old communication, and brought the river water 
ioto the bed of a hill stream called the Desura Gedda which, 
gunning from west to east, joined up with the old Sayanna Batte, 
The bed of this stream was enlarged to take the additional flow, and 
the whole channel from the Nagavalli river onwards is now known 
(1) (1881) I. L. R. 7 Cale. 132. (2) (1903) 8 C. W. N, 158. 
(3) (i903) L. R. 17 Q. B, 267. (4) (1878) L. L. R. 4 Calc: 633 P, C. 
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as the Sayanna Batte, A considerable portion of the new cut and 
the enlarged bed ran through the village lands of Rajayavalasa 
which are immediately to the west of Amidalavalasa. The work was 
catried out by the Raja and the channel has ever since been 
repaired and maintained by him, 

The appellants alleged that the Dasura Gedda had previously 
been a source of irrigation to their lands, but this question was not 
putin issue inthe suit andthe trial Court expressed no opinion 
upon it, It is, however, their Lordships think, clear that the cut 
. from the river and the eastward extension and enlargement of the 
bed of this stream could only have been carried out with the con- 
sent and goodwill of the snamdars of Rajayavalasa and Amidala- 
valasa, and upon the understanding at least that they would acquire 
some benefit from it, Subsequent events seem to show that this 
was in fact the case, ` 

There has been ever since the extended Siyanna Batte came 
into operation a second and smaller channel called the Uppaya 
Batte, which takes off from the Sayanna Batte at some point in the 
Rajayavalasa lands, and carries water downto the lands of the 
appellants, This was admittedly constructed and kept up by the 
appellants, and was their only source of supply from the Sayanna 
Batte. The off-take was at such a level that when the larger 
channel was fairly full (which would ordinarily be the case between 
September and December) a natural flow tothe appellants’ lands 
was ensured, It was during this season that what has been generally 
spoken of in the case as the “ first crop ” was raised on the appel- 

lants’ lands, In February and March, when the “second crop” 
was due, the level of the water in the Sayanna Batte would ordi- 
narily be below that of the off-take, and when this occurred no 
water would flow into the Uppaya Batte unless means were taken 
to raise the water-level above the sill of the smaller channel, The 
desired result was then attained by the erection in the bed of the 
Sayanna Batte ofa chappfakats or temporary groyne which was 
carried up-stream to such a point as would ensure a flow down the 
Uppaya Batte, The length of the chapgghatu would obviously vary 
with the height of the water in the Sayanna Batte at the time when 
the irrigation flow was required. In lean years a length et 409 yards 
gr even more seems to hava been necessary ; whefi the river supply 
was more abundant a much shorter léngth would be sufficient ; or it 
might be in exceptional seasons that no chappakatu at all would be 
needed. Thoe result in every case inrespect of the flow to the 
appellants’ lands, as their Lordships understand the position, 
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would be the same, tha extent of the artificial dam being only what 
was required to produce a reasonable flow of water through the 
off-take into the Uppaya Batte, and the measure of the water so 
taken being in effecta constant one, viz. the amount of water 
required for the appellant» second crop cultivation, 

In the course of the hearing of the suit, the Raja seems to have 
realized that he could not hope to maintain his exclusive right to all 


.- the water which came down the Sayanna Batte, and he accordingly 


conceded to the appellants the right to take so mych water as would 
naturally flow over the sill of the off-tak into the Uppaya Batte, 
which meant the water for their first crop, and the dispute before 
their Lordships is confined tothe appellants’ right to erect a 
chappakate to induce an artificial flow when the level of the Sayanpa 
Batte was below the sill of the off-take. The real dispute thpretors 
is as to what may be called the second crop water. : j 
The appellants claimed a right, based upon an agreement come 
to when the enlarged Sayanna Batte was constructed, or alter- 
natively upon long user, to take sufficient water for both their crops, 
and their Lordships have no doubt that, if they had this right in 
fact, the erection of the chafpakatu was a reasonable and customary 
method of exercising it when the natural flow down their own 
channel ceased, . It is in evidence that similar msan s were regularly 
adopted by the Raja to produce the necessary flow from the Naga- 
valli river (which is the property of Sovent iuto the Sayanna 
Batte, ‘ ; 
It is, perhaps, unfortunate that the question of agreement was ` 
not gone into in this suit, .There was hnother suit filed by the 
appellants against the Secretary of State complaining of the levy 
upon them of watercess, In that suit the appellants claimed free 
right to the water under the Raja from - whose zemindari their 
agraharam tenure was originally derived. It was there held that 
no right by agreement was proved, but this finding would clearly 
not be binding as between the present parties. Subsequently to 
the decision of this issue, which was confirmed on appeal, the Raja 
was joined asa party and fhe suit was remanded for trialon the 
alternative claim by prescription, From that time onward both suits 
were hearcetogether and the evidence as to prescription was by 
consent treated às common to both, The issue as to agreement 
‘was not gone into as between fhe appellants and the Raja, but in 
the words of the High Couri’s judgment in the present case, it was 
regarded as “ finally negatived ” in the suit against the Secretary of 
State, , Their Lordships think that once thé right is conceded to 
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the appellants to take some water from the Sayanna Batte the ques- 
tion of the agreement pleaded might well assume a different aspect, 
The point, however, has not been pressed before the Board and it is 
not necessary to pursue the question further, except in so far as 
concerns the user of the water by the appellants for a second crop, 
which they assert has been so long continued that it ought to be 
presumed to have had a lawful origin. In their Lordships’ 
opinion this question must depend upon the establishment by the 
appellants of two facts, viz,,: (1) that they have regularly grown 
a second. crop and (2) that no other source of water was available 
to them for this purpose than that of the Sayana Batte., If both 
these facts are proved their Lordships think that the some- 
what tardy admission by the Raja of a prescriptive right to water 
_ in the case of the first crop would go far to support a similar right 
in the case of the second crup. 

The District Judge delivered his judgment in the present suit 
on the 27th July, 1922. He said that the main question before 
him was as to the prescriptive ‘right of the appellants to the water 
of the Sayanna Batte. Upon a careful consideration of the 
evidence his conclusion was as follows :— 

“It is fylly established, both by the plaintiff's witnesses and the 
documents exhibited by the defendants, that water has been regu- 
larly taken for the raising of a second crop, Apart from the 
Uppaya Batte, there is no other source from which water could 
have been taken in the dry season,” 


In the Court of Appeal Phillips, J. was of opinion that there 
was '‘ really no evidence to show that second crops were raised 
“every year,” but their Lordships are satisfied upon the examination 
of the evidence before them that the conclusion of the District 
Judge upon this point is Correct. That second crops were regu- 
larly grown is admitted by several of the Raja’s witnesses ; the 
case made by them was not that no second crops were raised, but 
that the water for them was taken by permission of the Raja, 
References to a second crop are to be found in documents forming 
part of the record which go back to 1870, *and there is no reason 
to suspect their gengineness, It is also not disputed before the 
Board that from 1907 onwards the appellant's lands were assessed 
by Government for a second crop. 


The same learned Judge suggests further that water for the 
second crop might have come from certain tanks on other land 
of the appellants, or possibly from a hill stream running from 
south to north, which, though it at one time discharged into’ the 
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Uppaya Baite, was for. many years before the suit carried over it 
by an artificial. duct. With regard to the tanks, their Lordships 
think that it is established that they. would ordinarily be dry.in 
the second-crop season; The District Judge visited the site and 
was satisfied that this would be so. With regard to the hill stream, 
it is clear that from about the year 1895 it could not have been 
used for irrigation purposes, and there is no evidence that it had 
ever been an effectiva source of second-crop water, It would also 
seem.reasonably clear that if there were other sources of. water 
available for the second crop, they would have been at least equally 
available for the first crop, and there would have been no reason 
for the construction of the Uppaya Batte at all, 

Their Lordships are therefore of opinion that it has been satis- 
factorily established tbat for a long period of years—probably 
ever since thé Uppaya Batte was constructed—second crops have 
been grown by the appellants upon the 150 acres in question with 
water taken from the Sayanna Batte, and it is admitted that this 
could not have been effected in ordinary years without the erection 
of a chappakatu to cause a flow down the smaller channel, Such 
long continued user must in their Lordships’ opinion, be ascribed to- 
a lawful origin, the probability of which is supported by the circums- 
tances under which.the two channels were constructed, and the 
relations: between the: parties; The only evidence upon the. present 
record of an arrangement having been come to in the sixties is no 


‘doubt the evidence of user, but that, on the view which their 


Lordships take, is sufficient to raise the necessary presumption in 


‘the appellants’ favour, The right may well depend not on the terms 


of the grant but upon the circumstances under which it was. made’ 
[see per Lord Parker in Pwllbach Colliery Co, v. Woodman (1).). 

The right which the appellants claim was, their Lordships think, 
acquired, or in any case the relation. out of which it arose was 
created, before the passing of the Indian Easements Act, 188a, 
Accordingly, even if it be assumed; which their Lordships are not 
to be taken as.in any , way deciding, that the Easements Act.would 
othgawise have been applicable,. the rights of the parties here- do 
not depand upon the provisions of that Act [ye s, 2 (c)], and it is 
unnecessary to discuss the various problems. which it .is oe 
would arise under it. 

The learned Judges of the High Court, founding upon the. AE 
seem to have thought that the right claimed by the appellants Was 
of too indefinite a character to be capable of acquisition by prescrip- 


(1) [1915] A. C. 634 (646). 
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tion, Their Lordships do not feel this difficulty. The right which 
they hold to be established is the right. to take from the Sayanna 
Batte such water as is reasonably required for the cultivation of a 
second crop of the customary character upon the 150 acres to which 
the dispute refers, and for this purpose to construct, whenever 
necessary, a ckappakatu of the required length inthe bed of the 
Sayanna Batte, An equally indefinite right was established in 
. Beeston v. Weate (1), There the plaintiff had been in the habit of 
going on the defendant's land for the purpose of damming a brook 
“at such times as the lowness of the water in the brook rendered 
it-necessary, ” so as -to force the water into an artificial channel 
which ran across the defendant’s land to the: plaintiffs land. The 
water was used for the plaintiff’s cattle, but it was not always avail- 
able, as at certain seasons of the year it was used by the occupiers of 
the defendant’s land for irrigation. The indefinitertess of the right 
. to dam the brook when necessary and to take the water when 
available was not considered tobe any bar to its acquisition by 
prescription. . . 

Much has been made in argument of certain occurrences which 
took place in 1883 and 1907 respectively. sIn 1888 the Raja’s 
agents dammed the off-take of the Uppaya Batte. The appellants 
complained and the dam was removed. Their Lordships do not 
think that this incident throws any light on the question before 
them seeing that the appellants’ right to the natural flow down the 
smaller channel is now admitted. i 

In rgo7 water was apparently short and objection was taken to 
the chappakatu, The Raja’s people removed it twice ; each time it 
was re-erected by the appellants ; the Raja’a agent applied to the 
civil authorities to allow him police assistance to remove it again, 
but this was refused: the Raji was referred to a civil suit to estab- 
lish his right, but no suit was filed, and the chapfakatw remained, 
Their Lordships cannot think that this incident in any way weakens 
the case of the appellants. Ineffecturl opposition to the exercise of 
what is claimed to bea right is evidence rather in support of the 
tight than of its non-existence, 

Much of the judgment of the High - Court is devoted téton- 
sideration of the evfdence as to the erection of the chappahatu. 
Accounts were produced by the appellants in whiah the costs of 
maintaining tbe Uppaya Batte appeared. Only one item in these 
refers specifically to a chappakatu, viz., a debit in 1897 of 12 annas 
for the purchase of weeds (or grass) “ for ckappakatu at the head of 


_ (1) (1856) 5 El, & BL. 986 
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the-channel,” The learned, Judges thought that the absence of 
1931.1 other entries militated strongly against the regular erection of these 

On ae eee dams, Their Lordships do not agree. It is not the case of the 
si RO EPA Raja that a chappakatu was only erected in r897 : it is admitted : 
palati Ramakrishna. that it was erected in many other years (notably, for instance, in: 
ee 1907), but, as his witnesses say, by permission. The explanation 
would rather bə that this was the only occasion on’which it was 

found necsssary to purchase materials for it, Having regard to the 
temporary character of the dam, itis, their Lordships think, clear 
that the main item would bs for labour and this is regularly debited, 
though not specifically in respect of the chappakatu. Such materials 
as would be required would ordinarily be available on the 
spot, : ` 


Sir Grge Lewontles, : 


—-- 


With regard to the plea of permissive user, the only documentary 
evidence by which it is supported is a petition dated the 26th Febru- 
ary, 1888, to which some of the appellants were parties, Their 
Lordships think that this document was rightly discounted by the 
District Judge for the reasons given in his judgment, The principal 
appellant, the owner of the Chidikada estate, was not a party to it, 
The oral evidence for the Raja is vague and unconvinclog, 

A question was also raised as to certain ampara or low-lying 
lands which formed part of the appellants’ 150 acres, and it was 
urged that for -these irrigation was unnecessary, Their Lordships 
do not think that any special exception should be made in respect 
of them. It is obvious that if the channel water is not required for 
their cultivation in any particular year it will not be uted. 

The only remaining matter with which their Lordships need deal 
$ is a question of boundary. The Rajain his plaint claimed a decla- 
ration that the boundary between his village of Regidi and the 
appellants’ village of Amidalavalasa was the south bank of 
the Sayanna Batte, which meant in effect that the whole bed of 
the channel was in his estate, The District Judge decided against 
him, holding, in accordance with the result of a recent Government 
survey, that his boundary was the north bank, The High Court, 
by way of compromise, fixed the boundary line as the middle of 
the: channel, This decision was challenged by the appellants before 
the Boards but at their Lordships’ suggestion the point was not 
pressed, and it*was eventually agreed that this part of the judgment 
of the High Court, which, in their Lordships’ opinion, does subs- 
tantial justice between the parties, should stand. 

° For the reasons given their Lordships are of opinion that the 
appeal should be allowed ; that only so much ofthe decree of ‘the 


i 


Vou, LIIL] "PRIVY COUNCIL, 


High Court dated the 17th November, r923, as declarés the 
boundary between Regidi and Amidalavalasa, should stand, and 


-that for the rest the respondent’s suit should be dismissed, and 


they will humbly advise His ‘Majesty accordingly, The respon- 
dent must pay the costs in India and before this Board. | - 


Chapman, Walker and Shephard : Solicitors for the Appellants, 
` H.S, L, Polak: Solicitor for the Respondent, 


t 


K.J. R, Appeal allowed, 


Present: Zord Macmillan, Sir John Wallis and‘ Sir 
George Lowndes, 


SHAIKH FAQIR BAKHSH 
: V., 
MURLI DHAR AND OTAERS, 


[ON APPEAL FROM THE Caer Court oy Oupa at Lucknow.] 


Transfer of Property Act (1V of 1882), section 111, clause (d)—Determination 
of lease by merger——Fusion of interests in respect of the whole of the property. 
Under the Transfer of Property Act, 1882, section 111, clause (d), a lease of 

immoveable property determines, inter alia, by merger, when ‘‘the interests of 

the lessee and the lessor in the whole of the property become vested at the same 
time in one person in the same right”, But there could be no such merger unless 
the fusion of interests is in respect of the whole of the property. 


Judgment of the Chief Court of Oudh reversed. 


Appeal No, 12 of 1930, by special leave, from a judgment and 
decree of the'Chief Court of Oudh, dated thersth Decembér 1927, 
setting aside a decree of-the Subordinate Judge of Lucknow, 
dated the 29th March 1927, which had affirmed a decree of the 
and’ Munsiff, Lucknow, dated the 2gth Ngvember, 1926. ee 


The material fagts of the case are sufficiently fully set out in 
their Lordships’ judgment. , a 

Wailach for the Appellant: The plaintiff's right to hold the 
three shops at a fixed rent of Rs, 14-8 per month was not affected 
by his purchase of a fraction of the proprietary rigbt in all the 
shops so as to compel the plaintiff to be debited in the accounts for 
profits between him and his co-owners a sum of about R$, 350 
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per. month- instead of Rs. 14-8-0 per month from the date of his 
purchase, There could be no merger unless the lessee has acquir- 


Shaikh Faqir Bakhsh ed.an interest in the whole of the property ; section. r11, clause (d), 


Y. 
.- (Murli Dhar. 


pn 


January, 13 


Transfer of Property Act, 1882, and Amatoo v, Sheik Muksud Ali (1:) 
referred to. : : 

The accounts should be .taken on the basis that.the plaintiff's 
lease is still subsisting. The first two Courts acted on this view, 
but the Chief Court ` held (it is submitted, erroneously) that the 
tenancy was ‘merged, 

[Zord McMillan referred to Dr, Gour’s Transfer of Property | 
Act, and the commentary under section 111, clause (d) ] 

[Zord McMillan observed that the words “ whole of the pro- 
perty” in the statute were emphatic], 

[Zord McMillan; Who are your landlords ?] 

My client’s other co-sharera who hold the 14° annas share, 

No one for the Respondents, 

Their Lordships’ judgment was delivered by 

Lord MeMillan :—The plaintiff in this suit,- Shaikh Faqir Bak- 
hsh and the defendant Murli Dhar, are joint proprietors pro indiviso 
of a property in the city -of Lucknow known as Rahimganj, on 
which a large block of shops has been erected. The entire pro- 
perty was formerly owaed by one Khoda Baksh, but it is now held 
in the proportions roughly of one-eighths and seven-eighths by the 
parties mentioned, who acquired their respective shares in it by 
purchase. When the plaintiff bought his one-eighth share on rst 
April, 1921, the defendant Murli Dhar had already acquired his 
seven-eighth share, At the tims when the latter purchased his 
share of.the entire property,’ a portion of it, consisting of three 
shops, was in the occupation of the plaintiff as tenant under a lease 
at a monthly rent of Rs. 14-8, and this lease was current when the 
plaintiff himself purchased the remaining one-eighth share of the 
entire property. , 

` In the present proceedings the plaintiff, now the appellant, asks 
that an account be taken of the income of the entire property 
for the period from rst October, 1922, to the end of February, r925 
(or 1926—the date is variously stated) in order that his share 
thereof may be ascertained and paid to him. fle claims that in 
the account the*revenue from the portion of the property in his 
° own occupation, being the su¥jects comprised in his lease, should 
be entered at the monthly rent of Rs. 14-8 payable under the lease, 
The defendant Murli Dhar contends that the plaintiff, having 


(1) dt914) 19 C. W. N. 4355 
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become a gro indiviso proprietor of one-eighth of ‘the entire pro- 
perty and suing as a co-sharer for an account of the revenue of 
the entire property, is not entitled to found upon the lease 
in question and must bring into the account: as the retura on the 
subjects comprised in the lease and occupied by him, not the 
stipulated rent of Rs, 14-8, but the reasonable profits of these 
subjects, which he estimates at not less than Rs, 350 per month, 
The real issue in the case is raised by thess rival contentions, 

The Second Munsif, Lucknow, before whom the matter came 
in the first instance, found in favour of the plaintiff bya judgment 
dated 29th November, 1926, which on appeal was affirmed hy the 
Sub-Judge, Mohanlalganj on agth March, 1927. In both Courts 
the view was taken that the acquisition by the plaintiff of a one- 
eighth share of the entire property did not operate an extinction of 
his rights as a tenant of a portion of the property, and that the 
plaintiff was accordingly entitled to continue to claim the benefit of 
the lease and to bring into the account as income of that por- 
tion the rent payable under the lease. 

Oa an appeal being taken to the Chief Court of Oudh the 
decision of the Courts below was reversed and the case was remit- 
ted to the Court of the first instance “for a.determination of the true 
profits of the whole property, including the three shops of which 
the plaintiff claims to be a tenant and for calculation on this basis 
of-the amount due to or by the plaintiff as the case may be.” The 
present appeal is against this judgment and has been heard by 
their Lordships ex parte. 

The question of law upon which the decision of the case 
depends relates to the effect on the plaintiff's lease of his acquisi- 
tion of a pro indiviso one-eighth share of the entire property, If 
the lease was not thereby abrogated it was admittedly valid and 
subsisting throughout the period of the account claimed, 

Now it is plain that when the défendant Murli Dhar acquired 
his seven-eighths of the entire property he did so subject to the 
subsisting lease of the three shops in question which formed part 
of the property and during the subsisténce of the lease hg eould 
look for no otherereturn from these three shops thanshis seven- 
eighths share of the stipulated rent of Rs, 14-8. When the plaintiff 
in turn acquired the remaining one-eighth share of the entire pro-e 
perty, did this entitle the defendant Murli Dhar to disregard the 
lease and to claim seven-eighths, not of the rent under the lease 
but of the estimated annual value of the three shops comprised in 
the lease ?. This claim could be justified only if the effect “of the 
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plainitff’s acquisition of one-eighth share of the entire property was 
to operate a merger of his tenant right in his property right and so- 


Shaikh: ‘Fale Bakhsh to extinguish his lease. Their Lordships are of opinion that there 


Murli Dhar. 


Lard Macmillan: 


was no such merger. The plaintif acquired only a one-eighth 
proprietary interest in the three shops as part of the whole property, 
while his tenant right extended to the three shops in their entirety. 
His right of occupation of the three shops in a question with his 
co-proprietor Murli Dhar depended on the subsistence of the lease, 
The matter, however, is put beyond dispute by the terms of section 
111 of the Transfer of Property Act, 1882, (IV of 1882), upon 
which the learned Second Munsif very properly founds his judg- 
ment, That section enumerates in eight paragraphs the various 
modes in which 

“ a lease of immovable property determines,” 
and the enumeration is exhaustive. The only paragraph relating 
to determination by merger is as follows :— 

“ (d) In case the interests of the lessee and the lessor in the 
whole of the property become vested at the same time in one per- 
son in the same right.” 

As the learned Second Munsif points out, 

“ The fusion of interests required by law is to be in respect 
of the whole of the property .” 

There was no such fusion in the present instance, 

Their Lordships observe that in the judgment of the Chief 
Court of Oudh no reference is made to section rz1r of the Transfer 
of Property Act, The learned Judges of that Court, in reversing 
the decision of the lower Courts, put the case thus :—~‘ Faqir 
Bakhsh has brought this suit as a co-sharer. The question whether 
he is or is not a tenant of three shops is immaterial for the purpose 
of this suit. As aco-sharer he can claim his proportionate share 


` of the profits of the whole property, but these profits must be the 


real profits of the property.” Their Lordships find themselves 
unable to follow this reasoning, If the lease, as their Lordships 
hold, is in a question with Murli Dhara valid and subsisting lease, 
then,in any accounting between the parties the rent under the 
lease is necessarily the measure of the contribugion which the let 
subjects ought to make to the divisible revenue of the entire 
e Property. kS 

It remains to notice a plea of estoppel which deai largely 
in the pleadings and is fully dealt with in the two first Courts, 
It appears that in 1921 Murli Dhar, claiming to be proprietor of 
the eftire property, brought an action against the present appel- 
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lant, seeking to eject him from the premises of which he was in PG 
occupation. The latter pleaded in answer his tenancy right and 1931. 
also that he was in possession of the property in suit in the capa- Shaikh Faqir Bakhsh 


city of a co-sharer, and that the relation of owner and tenant did Muri} Dhar 
not exist as between him and Murli Dhar. He was allowed to add Labs 
Lord Macmillan. 


a plea that he was “not simply a tenant of the property in suit” 
and that he could not be dispossessed by Murli Dhar unless and 
until the property in suit was allotted to Murli Dhar after parti- 
tion, The learned Munsif, South Lucknow, held that the claim 
` to eject the present appellant could not succeed in view of his 
dual position both as a co-sharer of the property in suit and asa 
permanent tenant thereof, and the Subordinate Judge at Luck- 
now upheld this decision, resting his judgment, however, solely on 
the ground, which he found sufficient, that the present appellant as 
a co-sharer in the property could not be ejected therefrom, In the 
present proceedings Murli Dhar sought to make out that the appel- 
lant by his allegations in the previous suit had in effect renounced 
his tenancy right and was now barred from asserting it, This 
plea was a rejected both by the Second Munsif and by the Sub- 
Judge and was disregarded in the judgmeht of the Chief Court of 
Oudh, Their Lordships are of opinion that there is no substance 
in the contention. A plea founded on the Limitation Act has also 
properly been repelled. 

The result is that their Lordships will humbly advise His 
Majesty that the judgment of the Chief Court of Oudh be 
reversed and the judgment of the Second Munsif, Lucknow, as 
affirmed by the Subordinate Judge, Mohanlalganj, be restored. 
The appellant will have his costs here and below, 

T. L. Wilson & Co: Solicitors for the Appellant, 


K. J. R. Appeal allowed, 
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APPELLATE CIVIL. 
Before Mr. Justice Suhrawardy and Mr, Justice Graham, 


TAYEFA KHATUN CHOWDHURANI AnD OTHERS 
0, 


\ 
SARNADHAN KUMAR SEN RAI AND OTHERS,* 


Permanent temsure-holder, if entitled te create a mokarari under-tenure— 
Bengal Tenancy Act (VIII B.C. of 1885), section 167, scope of —“Incum- 
brance,” meaning of —Parchaser of a tenure at a rent decree, rights of, 

_ Apermanent tenure-holder is entitled to create a Mokarari under-tenure 

which will be binding upon the purchaser of the tenure unless annulled under 

section 167 of the Bengal Tenancy Act. 

The term “‘incumbrance” as defined in section 161 is wide enough to include 
any interest in the tenure ~ Mokarari or otherwise—which of course is within the 
competence of tenure-holder to create, It means any lien, or sub-tenancy, or 
easement or other right or interest created by the’tenant on his tenure or in 
limitation of bis own interest, 

Sec. 179 Bengal Tenancy Act confers power on a permanent tenure-holder 
to create any kind of ander-tenure including a Mokarari lease. 

A permanent tenure"holder who has himself a non-Mokarari right is able to 
create a Mokarari under-tenure which becomes binding on the landlord. 

Section 167 of the Bengal Tenancy Act is intended to offer a choice ta the 
purchaser of a tenure under a rent decree either to accept. the under-tenure or 
to avoid it within a year. J€the purchaser does not exercise the right to annul 
the incumbrance within the time allowed by law it must be presumed that he 
intends to adopt the under-tenure or any other incumbrance created by the last 
tenant. The purchaser cannot adopt the under-tenure in part and decline to be 
bound by the entire cights created by his predeceasor in interest. 


Appeal by the Plaintiffe, 
Suit for enhancement of rent. 
The material facts appear from the judgment. 


Messrs, Amarendra Nath Bose, Jitendra Kumar Sen Gupta, 
Nurul Hug Chowdhury and Haridas Gupia for the Appellants, 


e Messrs, Hemendra Kumar Das and Amulya Kumar Some for 
the Resgondents, e 


The judgment of the Court was as follows :— 
yo C, A, Ve 


Appeal from Appollate decree No. 3291 of r921 against the decree of R. C. 
Sen Esq., District Judge of Noakhali, dated the and August 1939, affirming that 
of Babu Sashi Jiban Sen, Subordinate Judge of Sudharcam, dated the Isth August 
1928. 


Vor, LIII) HIGH COURT, 


This appeal involy<s an interesting question of the tenancy 
law which does not seem to be covered by any authority, The 
plaintiffs are the owners of Touzi No. 1342 of the Noakhali collec- 
torate, in which a permanent tenure was held by one Basanta 
Kumar Mukherjee. The tenure was recorded in the Record of 
Tights as a permanent tenure, the rent of which was liable to be 
enhanced, The plaintiffs brought a suit against Basanta for 
enhancement of rent, That suit was compromised and in execu- 
tion of the decree the plaintiffs purchased the tenure in rg13. It 
appears that in rgoo Basanta had granted permanent Mokarari 
leases to some of the defendants. Ia 1925 the plaintiffs brought 
the present suit for enhancement of rent of the defendants who are 
Osat Taluqdars and for recovery of arrears of rent at an enhanced 
rate, Both the Courts below have held that the plaintiffs are not 
entitled to claim enhanced rent from the defendants for the Osat 
Taluq but have allowed a decree to the plaintiffs in respect of 
arrears of rent at the old rate of rent. 

The plaintiffs have appealed and two points have been raised 
on their behalf, In thefirst place it is argued that the Mokarari 
Osat Talugs created by Basanta are not bindiog upon the plaintiffs 
inasmuch as Basanta who was a non- Mokarari tenure-holder could 
not create a Mokarari under-tenure, or in other words, he could not 
confer upon his tenants a higher right than what he himself possess- 
ed. Courts below have relied upon section 179 of the Bengal Te- 
nancy Act in support of their view that a permanent tenure-holder is 
entitled to create a Mokarari uoder-tentre which will be binding 
upon the purchaser of the tenure unless annulled under section 167 
of the Tenancy Act. In my judgment the view taken by the 
lower Courts is correct. , 

That the Mokarari Osat Talug created by Basanta is an 
incumbrance is not disputed, The only point on which the parties 
are at variance is whether Basanta had a right to create a Moka- 
rari under-tenure, The term incumbrance as defined in section 161 
is wide enough to include any interest in the tenure which the 
tenure-holder has the right to create. It means any lien, or sub- 
tenancy, easement or other right or interest created by the tenafit on 
his tenure or in limitation of his own interest therein, The wording 
of the section is wide enough to include any interes&— Mokarari or 
otherwise—which of course is within tfe competence of the teoure- 
holder to create, Section 179 says “‘ Nothing in this Act shall be 
deemed to prevent a proprietor or a halder of a permanent tenure 
in a permanently settled area from granting a permanent Mokarari 
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lease”, Now the section does not specifically say that a holder 
of a permanent tenure granting a permanent Mokarari lease must 
himself be a Mokararidar, The absence of this qualification in 
section 179 lends support to the view that the legislature does not 
intend to control the power of a permanent tenure-holder to create 
any kind of under-tenure including a Mokarari lease, A permanent 
tenure has been defined in section 3 (8) of the Act before its amend- 
ment in 1928, as a tenure which is heritable and which is not held 
for'a limited time, A permanent tenure, therefore, need not imply 
that the holder of a permanent tenure must himself be a Mokarari- 
dar. Therentof a permanent tenure-holder may be liable to 
enhancement but his power to create a Mokarari under-tenure is 
not restricted, for the grant of a permanent Mokarari lease by a 
permanent tenure-holder is binding between the parties and signifies 
that the permanent tenure-holder shall never be able to demand 
enhanced rent, or that in so far as he is concerned, the rent is fixed 
in perpetuity, Such under-tenure is ‘a right or interest created 


„by the tenant in his tenure’ and it is also ‘in limitation of his own 


interest therein,’ : 

Mr, Bose has referred to section 85 of the Bengal Tenancy Act 
and has argued upon the analogy of that section that a Mokarari 
under-tenure created by a non-Mokarari tenure-holder is not bind- 
ing upon the landlord, The analogy does not hold good for two 
reasons. In the first place, section 85 says in clear words 
that, if a raiyat sublets otherwise than by a registered instrument, 
the sub-lease shall not be valid against his landlord unless made 
with the landlord’s consent, The latter qualification does not 
appear in section 179. In the second place, section 179 excludes 
application of the Act including section 85 to a permanent Moka- 
rari lease granted by a permanent tenure-holder. 

The result no doubt is not a very happy one, A permanent 
tenure-holder, who has himself a non-Mokarari right is able to 
create a Mokarari under-tenure which becomes binding on the 
landlord. But no one is to blame for the unhappy result more 
than the plaintiff himself. Section 167 is intended to offer a choice 
to tife purchaser of a tenure under a rent decree either to accept 
the undey-tenure or to avoid it within a year*-a period sufficient 
to enable the purchaser to make up his miod, and, if he 
so desires to clear the Wenure of all incumbrances created 
upon it by the tenant. If the purchaser does not exercise 
the right to annul the incumbrance within the time allow- 
ed by law, it must be presymed that he intends to adopt the 


Vor. LIIL) HIGH COURT. 


under-tenure or any other incumbrance created by the last tenant, 
In the present case it appears that the plaintiffs did not take steps 
to avoid the under-tenures, or to claim enhancement of rent 
against the defendants for about 12 years, There is nothing in 
the law to enable the purchaser of a tenure to assert that he is 
not bound by some of the incidents of an under-tenure which he 
has failed to avoid under section 167. He cannot adopt the under- 
tenure in part and decline to be bound by the entire rights created 
by the permanent tenure-holder. In this view it seems to me that 
the plaintiffs have no right to claim enhanced rent from Mokarari 
Osat Talukdars, 


The next point taken on behalf of the appellants is that the 
lower appellate Court should have come to a decision whether 
the lands in Schedule a were or not included within the plain- 
tif? Touzi, The learned District Judge has left the question 
open observing that it is not necessary to decide itin the present 
suit, for in the first place the suit is for enhancement of rent and 
no question as to the extent of the under-tenure is in issue and in 
the second place the persons interested in the Touzi in which, the 
defendants say, a portion of the land falls, are not parties to the 
suit. The view seems to be reasonable and must be upheld, The 
plaintiff:, in their plaint, say that the defendants are holding the Osat 
Taluk under their Touzi including the lands in Schedule “ža”, The 
defendants state in their defence that the lands are not included 
therein, But this is a matter which cannot be brought into contro- 
versy in the present suit, The defendants are holding the Osat Taluk 
under the plaintiffs at a fixed rent of Rs, ṣo and they are bound to 
pay that rent to the plaintiffs, whatever be the extent of land in 
their occupation, Mr, Bose argues that if it is found that portions 
of the lands within the Osat Taluk are not held in the plaintiffs’ 
Touzi then the plaintiffs would be entitled to claim enhancement 
of rent in respect of that portion. This argument jhas no force in 
view of the plaintiffs’ own case, 


The result is that the appeal is dismissed with costs, 
z Appeal ditmissed. 
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Before Mr, Justice Cuming. 


CHANDI CHARAN LAHA 
v. : 
JIBAN KUMAR MAJUMDAR AND OTHERS,* 


Landlord and tenan. —Kabuliat, construction of—Stipudation for payment of 
interest and damages—Landlord, if entitled to both. 


In the kabuliat executed by tenants In favour of the landlord, there was a 
stipulation to the following effect :-—~ 


“ If we make default in payment of the instalments we shall pay interest at 
the rate of Rs. 2 per cent per mensem., If we neglect to pay rent, you shall be 
competent to realise damages at 25 p.c. therefor by auction sale according to 
Reg. VIII of 1819 and the law in force or that sball he in force in futme” 


Held, that on a proper in‘erpretation of the’ kabsliyat, in case of default the 
landlord should get both interest and damages according to the terms of the 
Contract between the parties, 


Held further, that the stipulation in the 4abu/iyat for payment of 25 per cent 
damages is not a stipulation by way of penalty and even if it were so there is 
no reagon why the Court should not give effect to the terms of the contract. 

Suit by the landlord against tenants for rent and also for interest 
at the rate of Rs, 2 per cent per mensem and damages st the rate of 
25 p.c. in accordance to the terms of a contract enterod into be- 
tween the parties, 


Appeal by the plaintiff landlord. 


The material facts appear from the judgment. The body of 
the Kabuliyat upon the construction of which the appeal turns is 


- set out below : 


“ Dowl Kabuliyat in respect of Pargana Kadba, the owner 
in possession of the 16 annas zamindari Putni and Durpatni inte- 
rest of which is Mr, Alfred Kurzon, zamindar dated sth Baisakh 
1278 B, S” ` 

“ Sikmi Taluk Shambhu Nath Mazumdar son of Ram Krishna 
Mazumdar deceased, of Balia eight annas share, and Ram Lochan 
Changa, Sonaram Changa and Moniram Changa sons of (illegible) 
Chawga of Joynagar eight° annas share, Pergana Kadba, P. S, Kot- 
wali within the jurisdiction of District and tke Sub-Registry of 
District Tippergh. 

* * ¥ * * * 

*Appeal from Appellate Decree No. 836 of 1929 against the decree of N. L. 

Hindlay Esq.. District Judge of Zillah Tipperah, dated_the 9th of October 1928, 

modifying the decree of Babu Jyotish Chandra Neozi,Munsif, 3rd Court of 
Comil, dated the 23rd of December 1927. 


Vor. LIIL] - HIGH COURT, 


“We having applied to you for a Sikmi Talukdari Patta 
at a Aaimé jama in respect of 22 drones 4 kanis § karas 12% tils of 
land measured by the prevailing Nal of 16 dasti (cubits) of the 
band of late Mr, Furzs Curzon contains within the boundaries 
given below and situate within the said Mouza appertaining to 
your zamindary Putni and Durpatni interest, fixing the annual rent 
thereof at Ry. 1802 and out of the Selami thereof (fixed at) 
Rs. 3604 by paying Rs, 504 in. cash, and executing this day a 
kistidund! mortgage bond in respect of the balance Rs, 3100, you 
have granted our prayer. Accordingly after obtaining a Sikmi 
Talukdari Patta in respect of the said lands and jamas to take 
effect from the current year, we execute this Kabuliyat to the effect 
that by submitting to your Sarkar by chalan the aforesaid rent year 
by year, month by month and Aist by 4ys#, we shall take Dakhilas 
(receipts) therefor, we shall not get credit for any payment made 
without Dakhilas ; if we neglect to take Dakhila or do so fraudu- 
lently, we shall not be competent to institute a suit therefor, and if 
we do so, the same shall not be entertained. J/ we make default in 
payment of the instalments we shall pay interest at the rate of Rs, 2 
pir cent per mensem, 1j we neglect to pay rent, you shall be 
competent to realise damages at 25 pc. therefor by auction sale 
according to Reg, VIII of 1819 and the law in force or that shall be 
in force in future, Woand our heirs shall enjoy and possess the 
mouza, acquiring all powers of gift and sale thereof, on payment of 
the entire rent and keeping in tact the boundaries thereof, by 
planting and cutting down trees, by digging and filling up and 
improving the makal by making settlements, by making Bastu and 
laying out gardens. We and our heirs shall be responsible for the 
profit or loss owing to cultivation or non-cultivation of the lands, 
inundation or draught or other divine visitations, You or your 
heirs shall have no concern therewith, Ifon measurement more 
land than is mentioned above be found in our possession or in 
the possession of our heirs, then we and our heirs in execution 
shall without any objection pay rent for such excess land at the 
rate mentioned above, if we or they fail te do so you shall he com- 
petent to realise the same, According to the aforesaid lands, and to 
that we and our heirs shall not be competent to raise anf objection, 
The rent shall not be abated on the ggound of diminution of area 
of any Hasil (cultivated) or Ubila (waste) land, If we or our heirs 
sell or transfer inany other way the whole or any portion of the said 
Taluk, we shall cause mutation of name to be made duly ; so long 
as mutation is not effected we and our heirs shall zemain 


51} 


Civit. 


1931. 


ww 
Chandi Charan Laha 
Ve 
Jiban Kumar 
‘ Majumdar, 


CIVIL. 


1931. 
ww 
Chandi Charan Laha 
ve 
Jiban Kumar 
Majumdar. 


ene 


February, 26. 


THE CALCUTTA LAW JOURNAL, [Vorn LIIL’ 


liable for the said rent, We and our heirs shall improve the lands 
of the Mahal settled by removing the silt of old tanks by dig- 
ging new tanks, and filling up lands, by cultivating all Azi/a and 
jungle lands and laying out gardens ; if we fail to do so we shall 
be liable to make compensation and we shall not get remission 
of rent for any land dug. We shall without any objection abide 
by all rules and orders as regards assessment of taxes that shail 
be promulgated by the authorities in future. We and our heirs 
shall make arrangements for construction of ails, for Poolbundi for 
coming Dak and for supply of provisions for regiments -accord- 
ing to the practice prevailing in the entire Pergana. We and 
they shall not harbour any bad characters within the Maha/; 
whenever any criminal occurrence takes place, we shall imme- 
diately lodge information thereof to the Police, Magistracy and 
to your Sarkar, We shall not allow any unlicensed person to 
manufacture and sell any intoxicating articles nor shall we allow 
any illicit manufacture of salt ; (we and they) shall not do any 
illegal act or any act prohibited by authorities. If we and oar 
heirs act in contravention of the aforesaid terms and if on that 
account you and your heirs suffer any loss or damages, then we 
and they shall make good the same,” 

Messrs. Narendra Chandra Basu and Satyendra Nath Mitter 
for the Appellant. 


Mr, Mukunda Bekari Mullick for the Respondents, 

The judgment of the Court was as follows :— 

Cuming, J:—In the suit out of which this appeal has arisen 
the plaintiff sued the defendants for rent fora certain area of land 
and he further asked for interest at the rate of Rs, a per cent per 
mensem and damages at the rate of 25 per cent in accordance to 
the terms of a contract entered into between the parties. The 
trial Court decreed the plaintiff's suit and allowed him interest at 
the rate of Rs, 2 per cent, per mensem and damages at the rate of 
1234 per cent ia addition to the interest. Both the parties appealed 
to District Court, The learned District Judge disallowed the 
interes and allowed damages at the rate of 25 per cent per annum, 
It will be geen that the learned Judge’s judgmegt proceeded ona 
misapprehehsion as to what are really the terms of the Kabuliat, 
The learned Judge says tha the terms of the Kabuliat are as 
“follows: :—-" If we make default in paying any Ais‘, we shall pay 
interest at the rate of 2 per cent per month ; if we make default in 
paying rent, you will be entitled to compensation at the rate of 25 
per cent per annum etc,” Thea learned Judge then says “ I think 


Vor, Lil.) nidu court, 


this is a case therefore which contains as it were a stipulation in 
case of default and also a penalty, and under section 74 of the 
Contract Act either would be enforceable.” A reference to the 
Kabuliat itself will show what is provided for inthe Kabuliat is 
damages at the rate of 25 per cent and not at the rate of 25 per 
cent per annum, The learned Judge made the inference without 
understanding what the terms of the Kabuliat were. The plaintiff 
has appealed to this Court, 


‘ The first contention of the appellant is that on a proper inter- 
pretation of the Kabuliat he should be held entitled to both interest 
and damages, On an examination of the Kabuliat itself, I think 
what contract isentered into is that in case of default the plaintiff 
should get both interest and damages and I can see no reason in 
this particular case why the Court should not give effect to the 
terms of the agreement. I am not satisfied that Rs. 25 percent 
damages is a stipulation by way of penalty, Even if it were so I see 
no reason why the Courts should rot give effect to the terms’of the 
contract, 


q 
The result is that this appeal is allowed and the plaintiff’s suit 
decreed with interest at the Kabuliat rate and damages also at the 
Kabuliat rate, The plaintiff is entitled to his costs throughout. 
The prayer forleave to appeal under section 15 of the Letters 
Patent is refused. 


R. M, i Appeal allowed, 
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iois Before Mr, Justice Pearson and Mr, Justice Jack. 


UMAPADA TRIVEDI 
v, 
HARIPADA SAHA AND ANOTHER,* 


` 


Limitation— Personal Covenant in a mortgage bend—Idian Limitation Act 

(IX of 1908), Ari. 116, applicability of. 

The appropriate article of the Limitation Act which governs suits to recover 
money on a personal covenant in a registered mortgage bond is article 116 and 
not article 66. , ; 

` Ratnasabapaihy Chettiar v. Devasigamony Pillai. (1) followed and Kante 
Mohon Mullick v, John Carapiet Galstaun (2) referred to. 

Ganes Lal Pandit v. Khefra Bokan Mahapatra (3) distinguished. 


Suit on a registered mortgage bond. 

The material;facts appear from the judgment, 

Dr. Bijan Kumar Mukherjee for the Appellant, 

Mr, Khitindra Nath Bose (for Mr. Rugendra Coomar Mitter) 
for the Respondent. Q : 
~ The judgment of the Court was delivered by :— 

Pearson, J.:—The question raised in this appeal is what is 
the appropriate article of the Limitation Act in the case of a suit 
based on a personal covenant ina registered mortgage bond. It 
appears that in the present case ag regards one of the points in the 
“suit the plaintiff relied inter alia upon two payments, one made 
on the 4th of April 1922 and the other in April 1925. The mort- 
gage bond itself was dated the 17th April, rgt8, ‘The suit was 
instituted on the 4th September 1925. Of the two payments above 
mentioned the trial Court held that the zst payment was good and 
that the second payment had not been established. He accord- 
ingly decreed the suit on mortgage but held that the personal 
remedy was barred, y 

On appeal the lower appellate Court seems to have acted 
under a misapprehension. After summarising the conclusiong of 
the trial Court the learned Judge states as follows. “Assuming that 

° ; 


*Appea] from Appellate Decree No. 746 of 1930 against the decree of the 
Yon’ble S. %. Sirba, Esq., I. C. S., District Judge of Zillah Murshidabad, 
dated the 26th of July 1929, affirmirg a decree of Babu Gopal Chandra Basu, 

è Subordinate Judge of Murshidaba®, dated the s4th June 1928. 


(1) (1938) I. L. R. 52 Mad, ros. 
(2) (1928) 51 C. L. J. 283. 
(3)%(1926) L. R, 53 T, A. 134 


Vor, LIIL] HIGH COURT, l gate: 


article 116, Limitation Act applies even the payment of. Rs, 19 Civit, 
made in 1328, B.S. (that is to say the st payment made in April 1931. 
1922) which has been believed, admittedly does not save limitation,” Umapada Trivedi 
It does not seem to have been present in the mind of the learned ` | Ys- 
Haripada Saha. 


Judge, in stating that conclusion, that article 116 of the rst Sche- ; 
dule of the Limitation Act provides a period of limitation of 6 Fearsin; F 
years and not 3 years, Ifthe 6 years’ period is applicable then 

the payment in question undoubtedly does save limitation, and . 

that has not been disputed before us. 


': The only contention on jthe other side has been that article 
T16 of the rst Schedule of the Limitation Act is not the appropriate ` 
article to be applied in the present case but article 66, having 
regard to the decision of the Privy Council in Ganes Lal Pandit 
` v, Khetra Mohan Mahapatra (1). Now that wasa case where a 
suit on a mortgage was instituted ro years after the mortgage debt“ 
became due and there was no question at issue there as to whether 
6 years’ or on the other hand three years’ period of limitation was 
applicable. The case has been recently considered by a Full 
Bench of the Madras High Court in the case of Ratna Sadapathy 
Chettiar v, Devasigamony Pillai (2) and after pointing out there in 
the course of the judgment that all the High Courts have held that 
article 116 of the Limitation Act governs suits to recover 
money: on personal covenant in a registered mortgage bond the 
Full Bench gave effect to that contention in spite of the dictum in’. 
Ganesial's case. It was pointed out by the learned Chief Justice 
in the case of Kanto Sfohun' Mullick v. John Carapiet Galstaun (3) 
that ever since 1884 the Courts in India had occasion not infre- 
quently to consider this very question. and have been all along 
unanimous in thinking that the period of such limitation is not: 
three years but six; and although it may be said that that case 
furnishes no jactual, authority to this Court for the proposition 
set out it is we think clear that the article properly applicable in 
such a case is r16 in accordance with the view taken by the Mad-. 
tas High Court in the case above referred to. 


-+ The result is this appeal must-bs allowed. Costs must follow: 


the event, - . S ; . 
R ` - . | ` . 
P, N. R, . Z Appeat:allomed, e 
(1) (1926) L. R. 53 1A. 134. 7 E e 


(2) (1928) I. L. R. 52 Mad. Tos. 
(3) (1928) 51 C. L, J. 283. 
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FATE CHAND BOK ARIA AND OTHERS 
Vv. 


` KUMAR NAGENDRA KISHORE ROY CHOWDHURY 
AND OTHERS, 


Limitation Act (IX of 1908), Schedule I, Aris. 110, 116—Registered 
Lease—Sutt for reni— Period of Limitation. 


Ina suit for arrears of rent for four years under the Transfer of Property 
Act where there was a registered lease, the objection was taken that the 
claim for one year was barred by limitation under Article 1%0 of the Indian 
Limitation Act. s 


Held, that the Article applicable in such cases is Article 116 of the Limi- 
tation Act and not Article 110. 


Tricomdas Cooverjee Bhojav, Gopinath Jin Thakur (1) referred te. 
Suit for arrears of rent under a registered lease. 

Appeal by the defendants Nos. 2 to 5. 

The material facts appear from the judgment, 


Messrs, Atul Chandra Gupta and Prafulla Chandra Nag 
for the Appellants, 


Dr. Sarat Chandra Basak and Mr, Annada Charan Karkoon 


for the Respondents, i ' 


The judgment of the Court was as follows : 


This appeal has arisen out of a suit for arrears of rent for the 
years 1329 to 1332 B.S, on the basis of a registered Aadwliat exe- 
cuted by defendant No, 1. Defendants Nos, 2 to 5 are the appel- © 
lants, They and two minor defendants, Nos.6 and 7, were made 
parties to the suit by the plaintiffs on the allegation that the 
habuliaf was executed by the defendant No. x on behalf ofa 
firm and at the dissolution of the partnership the property in 
suit fell to the share of defendants Nos. 2 to 7. The suit was 
dismissed in the Court of first instance, and in the appellate Court 
it wis decreed as against defendant No, 1.or in the alternative 
against défendants Nos. 2 to 7. The defendants Nos, 2to 5 now 
appeal on the ground that there is no proof of the relationship of 


*Appeal from Appellate Decree No. 240 of 1929 against the decree of 
Babu Sachindra Kumar Sen, Subordinate Judge, 3rd Court.of Zillah Mymen- , 
singh, dated the 30th Juno (1928, reversing that of Mr. Sobhan, Manii, and 
Court, Mymensingh, dated the zoth June, 1927. 

(1) (1916) I. L. R. 44 Calc. 759. 


\ 


Vor: LIII.) HIGH COURT, 


landlord and tenant between them and the plaintiffs and also on 
the ground that there was no prayer for any relief, as against 
them, the suit originally being one against the defendant No. 1. 
alone ; and in the third place the rent for the year 1 329 is barred 
by limitation, The suit is one under the Transfer of Property 
Act and the evidence shows that the property in suit was trans- 
ferred to defendants Nos. 2 to 7. It isa transferable tenure and 
it is clear that the assignees are liable for rent as well as the? origi- 
nal lessee, There is therefore no substance in the objection 
that there is no relationship of landlord and tenant between the 
plaintiffs and defendants Nos, 2 to 7. The point that there was.no 
relief prayed for against the defendants Nos, 2 to 7 was not taken 


in the Courts below. It is true that they were made parties under- 


` protest, but inthe circumstances of the case we think it is nota 


ground on ‘which we should refuse to decree the plaintiffs - 


claim, since it is admitted that defendants Nos. 2 to 7 have 
been occupying the holding which was vacated by defendant 
No, x and defendants Nos, 2 to 7 must have realised that they are 
liable to pay the rent for the holding which they have been enjoy- 
ing. We therefore think that this objection must be disallowed, 
As regards the third point—the point of limitation—it is suggest- 
ed that the article of the Limitation Act applicable to the present 
case is article 110, But there are authorities for holding that in the 
case of a registered lease the correct article to apply is article 116, 
We may refer, for instance, to the decision in the case of Zvicum 
Das Cooverji Bhoja v, Gopi Nath Jiu Thakur (1), The rent for the 


year 1329 is accordingly not barred by limitation—the suit 


having been brought within 6 years, 

The appeal fails and is dismissed with costs. 

The cross-objection has not been pressed and is dismissed 
without costs, 
P, N. R. : Appeal dismissed, 


$ @ (1916) I. L. R. 44 Cal. 759+ 
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Before Mr, Justice Pearson and Mr, Justice Jack. 


ARUN CHANDRA RAY AND OTHERS 
v 
? RAMANATH KARMAKAR.* 


Entry in D Register as Manager of minor—Not cørrecied on attainment of 


minors majority—Certificate issued against such manager—Validity ef suck 


sale certificate—Limitation for suits for recovery of possession of praperty lost 


under the certificate—Collector, ifa necessary party in such suit, ` , 


Where an entry in the D Register showing one J as manager of minor S 


was not corrected even when S attained majority and thereafter a certificate 
was issued against J describing her as manager of S, though J atthe time had 
no interest in the property and the property was put to sale under the’ 
certificate ¢ g i 

- Held, that the sale certificate and the sale beld thereunder were a nullity 
iñ as much as J Was not a manager appointed by Collector, Court of Wards, Civil 
or Criminal Court or a manager who is in charge of minors or idiots or .who-is a. 
trustee or executor as contemplated under the Land Registration Act. 


Kalipada Rey v, Mukustdalal Roy (1) relied on. 


ep 

- Where notice under section 10 of the Public Demands Recovery Act has not 

been served, a suit for setting aside the sale and for tecovery of possession of the 
lands concerned is governed by the Article 142 of the Limitation Act. 


_ Purna Chandra Chatterjee V. Dinabandhu Mukherji (2), followed, 


That the Collector was not a necessary party in a suit for recovery of posses- 


t 


slon, where the sale Was not sought to be set aside and only the parties in posses- 
sion were to be impleaded. : 


Appeal by the plaintiffs, 

Suit for recovery of possession. 

The material facts appear from the judgment, 
Mr, Rajendra Chandra Guha for the Appellants, 
Mr, Jatindra Nath Sangal for the Respondent. 
The following judgments were delivered: i , 
Jack, J. :—This appeal has arisen out of a suit for declaration 


that a certificate sale did not affect the right, title’ and interest of 
plainttff No, 1 Arun Charfdra Roy and the father of plaintiffs Nos, 
2 and 3, Sudhanya Kumar Roy and for recovety of possession of 
the land concerned with mesne profits on the ground that the sale 


®A ppeal from Appellate DecreèNo, 31 of 1930 against the decision of Mr. 


Nitai Chandra Ghose, Subordinate Judge, 3rd Court, Dacez, dated the 8th June 
1929, affirming the decree of Mr. Rajendra Kumar Gupta, Munsif, 3rd Court, 
Dacca, dated the 21st May 1928. 


(1) U1929) 34 Ce W. N. 131. (2) (1907) I. L. R, 34 Cal. 817. 


VoL.. LIIL] .- -BIGH COURT, 


was null and void. The suit was dismissed in both Courts holding 
that the sale was not vitiated by fraud as alleged and that it was 
otherwise a valid sale, F 
In this appeal it is contended that the sale is ad initia void 
inasmuch as the sale certificate was in the name of the manager of 
Sudhanya, one of the co-sharers and not in his own name, The 
owners of this Tauzi viz. Tauzi No. 14463 in Register D are shown 
as Jaylakhi Debya, manager of minor Sudhanya Chandra Roy and 
Arun Chandra Roy, Atthe time when the entry was originally 
made in Register D Sudhanya was a minor, and it appears from 
the findings of the Court of appeal below that afterhe became major 
the entry remained unchanged and the judgment-debtor is shown 
in the certificate as being Jaylakbi Debya, manager of Sadhanya 
Chandra Roy and Arun Chandra Roy, Under the Land Registra- 
‘tion Act only managers whose names can be entered in Register 
D are managers as defined in the Act, that is to say managers 
appointed by Collectors, Court of Wards, Civil or Criminal Courts 
or managers who are in charge of minors or idiots, or who are 
trustees or executors, In this case the findings do not show that 
Jaylakhi Debya wasa manager of this kind, Her name simply 
remained in Register D after her-son Sudhanya attained majority ; 
and, in fact at the time of the sale Jaylakhi Debya had no interest 
in the property, So that, that portion of the sale which concerns 
Jaylakhi Debya as manager for Sudhanya must be regarded as a 
nullity inasmuch as there was no cess due by Jaylakhi Debya and 
she was not the judgment-debtor, The sale therefore only transferred 
the half share of Arun Chandra Roy. This view is supported by the 
case of Kalipada Roy v, Mukundalal Roy (1). It was held in that 
case that under Section 4 of the Act a‘manager inthe ordinary sense 
is not a person from whom public demand is due, That being so, as 
regards that portion of the sale certificate the certificates would 
not be valid. When there are no arrears of revenue Certificates 
Officer has no jurisdiction to issue sale certificate or to sell any 
property under it, In this case the wholesale cannot be treated 
as nulland void because the other co-sharer from whom public 
-demand was due was jointly and severally liable for the cess due, 
‘The question of estdþpel has been raised, But from the findings 
-of fact it appears that Sudhanya only came to know Of the sale at 
the time of delivering possession to the “uction-purchaser, that is to 
say in June 1918, He is therefore not estopped from contending 
‘that the sale is void. F : 
t) (1929) 34 C. W. N48 : Á i 
o 
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As regards Limitation Article 142 of the Limitation Act will 
apply. For this we find an ‘authority in the case of Purna Chandra 
Chatterjee v. Dinabandhu Mukherji (1), That being so, the 
plaintiffs are entitled to come in within 12 years of June 1918 so 
that the suit is not barred by limitation. 

Another point raised’ is that the Collector was a necessary party. 
This issue was raised as issue No, 5. It was not considered by 
the Court of appeal below holding that the suit failed on the 
merits inasmuch as the whole sale was a nullity, This is not a 
suit for setting aside a sale but to recover possession of the pro- 
perty. The Collector was not a necessary party. Only the parties 
who are in possession are necessary parties, and therefore the suit 
should not fail on this ground, 

The result is that the decree of the Court of appeal below is 
modified to the extent that plaintiffs Nos, 2 and 3 will be entitled 
to recover the half share of their father Sudhanya Chandra Roy 
with mesne profits, Plaintifis Nos, 2 and 3 are entitled to recover 
half their costs throughout. : 


Pearson, J. :—I agree, 
S, K, R. Appeal allowed in part. 


(1) (1907) I. L. R. 34 Calc. 811. 


Before Br, Justice Costello and Mr, Justice Jack. 
KALIDAS DUTT - 


v, 
HARENDRA NATH MUKHERJEE AND OTHERS,* 


Grant of junglebari leases—Stipulation of rent free enjoyment for certain years 
followed by progressive rent for some years till the full rate was reacked— 
Provision for survey of the lands after the expiry of the rent-free period 

ew Stipulation for addtyonal rent for excess areas found on survay—No 
steps faken fer measurement fer 70 years—Claim for additional ‘rent on 
measwrement after the lapse of this lang period, if maintainable under the 
terms of the*leases—Limitation, when came inte effect~Omission to survey, 
if amounts to abandonment af that right. 

*Appeal from Appellate Decree No. 2274 of 1929, against the decision of 
J-M. Pringle, Esq., District Judge, 24 Perganas, dated the 18th of April, 1929 
modifying the decree of Babu Hem C handra Das Gupta, Subordinate Judgé, 3rd ` 
Court, Alipore, dated the goth of January, 1928,” 


s 


c 


Vor, LIII.) HIGH COURT, 


Where two leases- of jungle lands were granted with the stipulations that the 
lessees would enjoy the lands rent-free for 12 years in one case and for six years in 
another case and thereafter shall pay progressive rent with annual increment for 
7 years, when the full rate would be reached and the leases further provided that 
after the expiry of the rent-free period a survey of the lands should be caused 
and the lessee should pay additional rent for any area in excess of what was 
demised to him and a suit was brought about 70 years after the leases for addi- 
tional rent for excess area that may be found on measurement : 

. Held, that the intention of the parties was that there should bea measure- 
ment at the end of the rent-free period and before the lessee was called upon to 
pay rent at all, ` 

That even if the terms of the lease had not been so definite as they were it 
would have been incumbent on the lessor to exercise the rightof measurement 
within a reasonable time after the rent-free period had in fact expired, In this 
case the right was intended to be exercised at one particular period in the hig- 
tory of the relationship of the parties and not at any subsequent period. 

ŞFatindra Mohon Tagore v. Chandra Nath Safui (1) distinguished. 

Prasanna Hoyee Dasste v. Doyameyee Dassee (2) referred to. 

That if the law of limitation was to apply at all upon the footing that the 
cause of action arose immediately after the contract was broken in the sense 
that the measurement did not take place at the appointed time then it was 
obvious that whatever the period of limitation might have been appropriate that 
period had long elapsed at the time when this suit was brought. 
~ That further the landlords by accepting rent upon the footing that the area 
was as stated in the pattas over a long period of years must be taken to have 
precluded themselves from requiring any such measurement at the time of the 
Institution of the snit, 


Appeal by the defendant. 
-~ Suit for additional rent for excess area, 

The material facts appear from the judgment, 
- Messrs, Brojolal Chakravarti, Hiralal Chakravarti and Ganesh 
Chandra Bhattacharjee for the Appellant. z 

Dr. Sarat Chandra Basak, Mr, Nalini Kumar Mukerji for the 
‘Respondents. 


Afr, Biraj Mohan Majumdar for the Deputy Registrar, 
» The following judgments were delivered, 

Costello J.—This appeal is’ the optcome of a protracted 
litigation between, the parties, The matter has already ‘been 
before this Court on more than one occasion, The euit out of 
which the appeal arises was instituted’ as long -afo as the year 
1917. It was a suit for the recovery of arrears of rent brought ° 
by the plaintiff as one of a number of co-sharer landlords, his 
case being that by reason of a parcoase which was made by his 


(1) (1902) 6 C. W. N. 360.: ` Da (1874) a2 W. R.a75, 
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father he was the owner of something liks 1-7th share in the 
lands of a certain chak, Put shortly, the plaintiff’s case came 
to this: that the defendants’ predecessor in title had in the 
„year 185r taken settlement of an area of land under the terms 
of three pattas, In two of those pattas (the third one not being 
produced in these proceedings) the area of the land was stated 
to be respectively sor and 6or Bighas. At the time when the 
suit was instituted the defendant was said to be in possession of 
an area of land considerably in excess of 8000 Bighas. The 
plaintiff accordingly is claiming nət only rent which was owing 
in respect of the area sid to have bsen demised under the three 
pattas but also rent at the stipulated rate in respect of the addi- 
tional area sail to be held by ths defendant. That is to say 
the plaintiff was claiming his portion of rent he being as I have 
said the owner of something like 1-7th share of the total rights 
of the lessors, The plaintiff based his case “Inainly, if not 
entirely, upon two considerations, He said that the defendant 
was already paying additional rent to the co-sharer landlords in 
respect of the additional area said to have bsen occupied by the 
defendant, The plaintiff also relied upon the fact that the 
defendant in certain proceedings between him and these other 
co-sharer landlords and also on other occasions had made admis- 
sions to the effect that he was in fact holding a quantity of 
land amounting {to more than 8656 Bighas and it was upon 
that footing that these proceedings were brought, In the original 
trial before the Subordinate Judge of Alipur a decree was given 
to the [plaintiff for the amount of rent outstanding in respect of 
the area of land originally supposed to be demised under the 
three pattas to which I have already referred. The case then 
went on appeal to the. Additional District Judge of the 24-Par- 
ganas when the'decision of the Court of first instance was upheld 
and the appeal dismissed. From that decision the plaintiff 
appealed to this Court and the matter came before a Bench 
composed of Mr, Justice Chatterjea and Mr. Justice Cuming in 
the month of March, 1923. In the course of their judgment the 
learfied Judges said: ‘The Courts below have held that, in the 
absence àf the third lease, the area cannot be determined and 
that the plaintif. cannot rely upon the fact that his co-sharers 
e have been getting rent up8n the footing of the land being 8666 
Bighas, because there was some special agreement between the 
defendants and those co-sharers. Itis mainly upon these grounds 
that the claim of the plaintiff in respect of additional rent for 


Vou, LIIL] HIGH COURT, 


excesy area has been disallowed and he has been given a 
decree for rent at the admitted rate” The learned Judges 
then sail: “Itis true that there were certain statements made 
by the defendants or their predecessors in title to the effect 
that the lands held by them in the Chak amounted to 8666 
Bighas, But there is nothing to show how much of these lands 
is comprised within each of the settlements. In these circums- 
tances, the plaintiff is not entitled to succeed merely upon the 
admission of the defendants, Hid the jujgment stopped 
there it seems to be tolerably clear that the Court would 
bave dismissed the appeal off hand upon the footing that 
the judgments given in the Courts below and the reasons for 
those judgments were correct. But the judgment in this Court 
proceeds thus: “ He (the plaintiff) must show what the area the 
land covered by each settlement was and that cannot be done 
except by measurement, The Court of first instance, it appears, 
gave the parties an opportunity of having the lands measured : 
but both parties declined to have any measurement’, We are now 
told, and it does not seem to be disputed by the learned Advo- 
‘cate who appeared for the appellant, that when the plaintiff 
realised that he could uot succeed except upon the basis of having 
the lands measured he made a belated application in the course of 
the hearing and for the first time in this Court that he should ba 
allowed to have a measurement of the land with a view to ascertain- 
ing whether the area now held by the defendant was in fact in 
excess of the area mentioned in the pattas under which the land 
had originally been granted, This Court acceded to that applica- 
tion : and we find that the judgment of this Court prcceeda thus. 
It is stated on behalf of the appellant that he did not apply for 
measurement as he relied upon the admissions of the defendants 
and upon the fact that his co-sharers had "been realising rent on 
the footing that the lands of the Chak” amounted to 8666 Bighas, 
He now prays that he may be allowed to have the land measured 
on payment of costs to the Opposite party, We think, having 
regard to all the circumstances of the case, that this may be aMfow- 
ed but only upon tefms. The case will accordingly gg® back to 
the Court of first instance. The Couri will, at the instance of 
the plaintiff, have the lands of the entire Chak measured and the 
additional area, if any, in respect of the land covered by the two 
pattas found out on measurement, It will then fix the rent of the 
lands covered by these two pattas according tothe terms of the 
settlement. As regards the lands fer which no patta has. “been 
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produced the plaintiff will not be entitled to any excess rent as we 
do not krow the terms of that settlement.” Oace more if the 
juigment had stopped at that point one would have said that the 
order of this Court was intended to direct that there in fact should 
ba a measurement of the lands and that the defendant should be 
required to pay additional rent upon the basis of whatever addi- 
tional area might have been found to be in his occupation after 
such measurem:nt had been taken, But the judgment did not 
stop at that point, Lower dowo we find this order: “In these 
circumstances, the Court of first instance will consider this ques- 
tjan with reference to the terms of the leases and if it finds that 
the plaintiff is entitled to have the lands measured” it will appoint 
a Ccmmissioner for holding a local investigation and then dispose 
of the caseiaccording to law.” Later on in the judgment it is 
stated that the plaintiff would be entitled to rent at the rate stipu- 
lated, upon any additional area which might be found on measur- 
ment, Looking at this judgment as a whole, therefore, it seems to 
come to this that upon reconsideration this Court came to the 
conclusion that the plaintiff should havea further opportunity of 
establishing his case if hs coul!, by taking of a measurement under - 
the terms of the two paitas, ifthe Court of first instance to which 
the case was remanded considered that the terms of the pattas 
themselves permitted a measurement being taken at sucha lafe 
date. The judgment in fact amounts to this: that the plaintiff 
was not entitled to succeed in his claim for any additional rent 
unless he was entitled to have a measurement of the lands under 
the terms of the pattas themselves, That was the state of affaira 
when the matter again came before the trial Court, The 
case was reheard by the learned Subordinate Judge, 4rd Court, 
Alipur, He, after considering the terms of the pattas in question, 
came to the conclusion that the plaintiff was not precluded from 


having a measurement taken under the terms of the pattas and he 


accordingly appointed a Commissioner to make the necessary 
measurement and in effect to relay the mip of the area which had 
beef demised by the “pattas, From that decision there was an 
appeal ty the District Judge of 24 Parganas, “He, in his judgment 
dated the 18th April 1929 upheld the decision of the learned 
Subordinate Judg with some slight modification which is not 
material for our present purposes, The result of the decision of 
the lower appellate Court was that it was held that the plaintiiff was 
entitled to an appropriate share of rent at rate provided for in 
the two pattas in respect of the whole of the land found on measure- 
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ment to be in the occupation of the defendant, This for all prac- 
tical purposes was found to be the amount which I bave already 
mentioned, that is to say, something over 8000 Bighas, The 
learned District Judge dealt at considerable length and very. 
adequately with the question of what was the right construction 


to fut on the material clauses in the two pattas and after discussing. 


the matter he came to this conclusion: “Reading the leases asa 
whole I am of opinion that it was not the intention of the parties 
that the right (fe, to measure) was to be exercised, within any parti- 
cular time, The times stated in the lease; seem to me to be men- 
tioned to mark the starting point intime of the right to measure and 
assess thé additional rent, and not tor the purpose of otherwise limi- 
ting what is prima facie a recurring right, I think therefore that 
although more than 7o yeara have elapsed siace the granting of the. 
leases, the right to measure and assess the rent is still alive, The 
learned Advocate who has argued this point before us on behalf of 
the plaintiff (the respondent in the present appeal) accepts the 
position that the question which we have to determine is whether 
or not that view of the learned District Judge is correct. He agrees 
that the case rests entirely upon the question of whether or not 
under the pattas there is now aright to measure, He has excluded 
from the plaintif’s case any suggestion that the plaintiff is entitled 
to recover &#as possession either by reason of the fact that the 
defendant has bzen paying a sum as additional rent to the other 
co-sbarer landlords or because the defendant has made admissions 
from time to time as to the area of the land actually held by bim., 
This attitude on the part of the learned Advocate for the respon- 
dent has clarified and simplified the position and made our task 
comparatively simple, The only point for our determination thus 
being whether under the terms of the two pattas the plaintiff 
was entitled to have a measurement. In order to solve that 
question it is of course necessary to examine the materia! portion 
of the pattas themselves, First in order of time is the lease 
granted by Sham Chand Ghose and others to Ruplal Mitra on the 
14th Baisakh 1258 of the Bengali year eorresponding to the 27th 
April 1851. It iseto be observed that this lease as also the other 
leases are junglebari leases and it is clear that the „lang which was 
demised under this lease and undgr the second lease was land 
covered with dense jungle : a fact which may have rendered it 
difficult at the tims to asçertain precisely what the area comprised 
within the boundaries specified really amounted -to, Under the 
first lease there was agrant of an istemrari mourashi Chakdari 
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settlement of about sor Bighas of dense jungly lands within the 
boundaries mentioned in the lease, Then follows this provision: 
“ You shall enjoy it rent-free for twelve years from 1258 B.S, to 
1269 B.S. Thereafter you shall pay progressiva rent (rasad) at the 
following rates viz. at the rate of 1 anna per bigha in 1270, 2 
annas per bigha in 1271, 3 annas per bighain 1272, 4 annas per 
bigha in 1273, § annas per bigha in 1274, 6 annas per bigha in 
1275 B.S, and at the full rate of 7 annas 9 gandas r kara per 
bigha in 1276 B.S, and every year thereafter”, It seems therefore 
that for the first r2 years the land was to be held free of any rent, 
For the next 7 years it was to bs heli at a progressive 
rent increasing year by yoar until eventually the full rate which I 
have mentioned cama into operation. It appears clear that the 
intention of the parties was that the lessee should have a reason- 
able period in which to clear and prepare the ground for cultiva- 
tion : so in the earlier stages he was to pay no rent then only a 
small progressive rent and then after a lapse of such time that it 
might be presumed that the lessee had done all that he reasonably 
could in the way of clearing or preparation of the ground the full 
rent should become payable in respect of the gor Bighas said to 
be demised under the lease, The material provision with which 
we are immediately concerned is this: “After the expiry of the 
rent free period you (the lessee) shall cause a survey of the lands 
within the said boundaries to bs midz by an officer of our es- 
tate, and after deducting all fallow lands such as those covered by 
embankments, excavations, dhagurs, graveyards, pasture-zrounds, 
Akals, etc., you shall get an abatement at the said rate for any 
area which falls short of the area stated in the patta, and shall pay 
additional rent for any area in excess thereof.” Before I proceed 
to express any opinion in regard t> the interpretation to put upon 
that clause I must refer to the terms of the second lease, In that 
lease the parties were the same and it was dated the 7th Chait 1258 
B.S. corresponding to the roth March 1852, The land demised 
under that lease was of the same character and situated conti- 
guouskto the land demis@d under the first lease and the area 
was stated to be in total of 6or Bighas. This lea$e also contained 
a provision with gegard to a rent-free period although in this case 
jt was six years only and a grovision similar to that in the first 
lease for the payment of progressive rent for seven years and finally 
for payment of full rent at the rate of 7 annas g gandas x kara per 
bigba which is the rent stipulated for in the first lease. The mate- 
rial clafise in this lease is slightly different from that contained in 
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the first lease, It is in these terms: "After the rent-free period 
is overand in the beginning of the period of progressive rent, 
the entire lands situate within the different boundaries shall be 
measurej, and deducting therefrom all unculturable lands viz., 
those covered by embankment and excavations and AAaés and 
bkagars and grave-yards and pasture grounds etc., if any excess 
lands are found such excess lands shall bə assessed to addition- 
al rent at the specified rates according to the boundaries stated 
aboye and abatement at those rates shall be allowed for any 
deficiency in area, I ought also to refer to a further stipulation in 
this second lease which is to this effect: “ Besides the above rent 
there shall never be payable any adwads neither shall we demand 
any enhancement of rent even bya single courie”. That provi- 
sion seems to reinforces what had already been stated with regard 
to tha payment of rent. Looking at these clauses with 
regard to the measurement in both these leases it is observed that 
in general outline they are similar, The provision in the second 
lease is rather mora definite and stronger than the provision in 
the first lease, because it not only says that after the rent-free 
period is over the entire lands shall be measured but there also is 
the additional provision that it is to be measured at the beginning 
of the period of progressiva rent, S» far as that conJition is con- 
cerned at any rate we are of opinion that there can be no 
doubt whatever but that the intention of the parties was, that 
after the lessee had an opportunity of clearing the lands and so 
forth, and before he should be called upon to pay any rent at all, 
a Measurement should bs taken for the purpose of ascertaining 
whether or not the area of the land measured in the lease was 
accurate. Sofar as the first lease is concerned the provision is 


this: “ After the expiry of the rent free psriod you shall cause’ 


a survey of the lands within the said boundaries”. We are 
of opinion that although there is not a reinforcing clause in the 
first lease nevertheless the intention of the parties in that case 
also was that there should be a measurement at the end of the 
. rent free period and before the lessee was called upon to pay 
rent at all in order that it might be ascertained what was the °pre- 
cise area in respe@t of which rent shouli be paid af the rate 
stipulated for. The clause in both leases with regard to the deduc- 
ting of certain portions of the land which were in their nature not 
cultivable if it seems to fix the tims for measurement that is to say 
rent was to be pail on the basis of the nature of the estate at 
the time when rent first became payable. As I have already 
pointed out the learned District Judge agreeing with ‘the learned 
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Subordinate Judge took the view that the relevant clauses in the 
leases merely indicated ths starting point of the right to measure 
and did not fix any, if I may so put it, finishing point to the right 
of measurement, “Now apart from any question of limitation and 
even if the terms of the lease hał not been so definite as they 
were we are of opinion that it would have been incumbent on the 
lessor to exerciss the right of measurement within a reasonable 
time after the rent free period had in fact expired, In this case 
however,.the actual term3 of the clauses are in our view sufficient 
to determine that the right was intendei to ba exercised at one 
particular period in the history of the relationship of the parties 
and not at any subsequent period, It was argued before the 
learned District Judge and it has bsen presse] before us that the 
right to measure isa recurring right which no lapse of time can 
affect, It seems a little startling to have it suggested and still more 
startling that it should have been found by the learned District Judge 
that an effusion of time which already amounted to no less than 
70 years of time at the time the suit had been started should have 
no effect on the right of the parties in a case of this kind, The 
learned District Judge seems to have been influenced in his deci- 
sion by the case of Jatindra Mokin Tagore v. Chandra Nath 
‘Safui, (1). That case was relied upon also by the learned Advocate 
who appeared for the respondent as being an authority for saying 
that the right to recover additional rent isa recurring right and 
that the landlord is entitled to exercise that right when- 
ever he finds it necessary todo so, It is to be noticed how- 
ever that in that case proceedings had been brought under 
the provisions cf section 52 of the Bengal Tenancy Act of 1885, 
Proceedings under that section were of course available to the 
landlord irrespectiva of any special contract between the parties if 
proper proceedings were taken but then it is necessary to make all 
co-sharer landlords parties to the proceedings, The learned Advo- 
cate for the respondents admits that in this particular case he 
‘cannot pray in aid section 52 of the Bengal Tenancy Act, More- 
over jn the case of Jaijndra Bohan Tagore v, Chandra Nath 
“Safai (1) there was no particular date fixed for measurement, in the 
‘kabuliat tmder which the landlord was entitled to sus for increased 


"rent, As no ‘particular date was provided for in that case it is 


obvious that the decisions thêre are of no assistance to the respon- 


“dents in the present appeal. On the other hand there is the case of 


Prasanna Moyee Dassee y, Doyamoyee Dassee (2) where it was held 


‘that in a suit for abatement of rent founded on an agreement that at 


(1) (1902) 6 Ce W, N. 360. (2) (1874) 22 W. R, 275. 
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a certain time the land should be measured and if found iess than 
the quantity named in the agreement there should be an abatement 
and it was found that the plaintiff had never required a measure~ 
ment but had continued to pay the rent six years; the suit was 
barred by limitation the cause of action having arisen when the 
Zemindar continued to take rent according tothe quantity of land 
named in the agreement. In the course of the judgment the 
learned Chief Justice Sir Richard Couch said: “We think that 
the suit is barred by the law of limitation, The ‘‘cause of action 
arose when the contract that there should-be “ a new measurement 
was broken, At what precise time in 1259 it may be said to have 
been broken we need not determine, It must be said to have been 
broken when the Zemindar continued to take from his tenant the 
rent according to the quantity named in the agreement, because 
he then showed that he did not intend to make any fresh measure- 
ment, And the agreement does not say that the measurement is 
not to be made until demanded, but it was to be made at the time 
appointed, There was then a breach of the agreement and 
a cause of action ; and the time limited by the then law for bringing 
the suit vas three years from the date of the cause of action, which 
had expired before the plaintiff made his purchase, There is not 
afresh cause of action for every year. The contract is not to 
measure in 1269 or at any future time when it may bs demand- 
ed by the tenant, butit is a contract to measure at that time 
and the omission to do so created a cause of action”, The learned 
Chief Justice then continues thus; But even without the law of 
limitation the circumstance that the plaintiff's vendor had for six 
years paid the rent without insisting upon the right to measure 
might perhaps be a ground for saying that the agreement had really 
been abandoned by the parties, that the tenant had waived his 
right of insisting upon any measurement and was satisfied to con- 
tinue paying the rent according to the agreement, The present case 
is ina way the converse of the case to which I have just, referred, 
But it is analogous in this respect, that there was a definite time 
appointed at which measurement was t? take place and as no mei- 
surement did take place at that time or no attempt was made on the 
part of the lessor or his successor in title to insist upop the measure- 
ment for a long period of time, Aftergsuch a long lapse of time as 
the seventy years in the present case no question can possibly arise 
as to what should be the appropriate period of limitation in the 
technical sense, If the law of limitation is to apply at all upon 
the footing that the cause of action arose immediately afttr the 
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contract was broken in the sense that the measurement did not 
take place at the appointed time then it is obvious that whatever 
period of limitation might have- been appropriate that period had 
long since elapsed at the time when this suit was instituted. Fur- 
ther we are of opinion that the additional ground suggested by the 
learned Chief Justics in Prasanna Moye Dassee v. Daya Moyee 
Dassee (x1) (ubi supra) does hav» effectin a case of this kind and 
it can properly be said the rights given by the agreement, that is 
to say, the provisions with regard to measurement had long since 
been abandoned by the lessors. The landlords by accepting rent 
upon the footing that the area was as stated in the pattas and at 
the rates stipulated for in the putta over a long long period of years 
must be taken to have precluded themselves from requiring any 
such measurement at the time of the institution of the suit, For 
these reasons we are of opinion that the decision of the Court of 
appeal below on the question of whether the plaintiff was entitled 
to measure or not was wrong, and as this was the only point left open 
in the case ; this appeal must be allowed. The decree of the lower 
appellate Court will be set aside in so far as it allows the plaintiff 
any additional rent over and above the amount of rent for which 
a decree was made at the original trial, The appellant will have 
all his costs since the demand. 


Jack, J:—I agree, ; 
8, K. R. Appeal allowed, 


(1) [t915] A. C. 634 (646). 
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PRIVY COUNCIL. 


PRESENT: Lord Blanesburgh, Lord Atkin, and Sir 
Lancelot Sanderson, 


GULZARI LAL 
A 


COLLECTOR OF ETAH, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD. ] 


Civil Procedure Code (Act V of 1908), sections 92 and 93—Public trust ofa 
religious or charitable naiure—Removal of trustee—Misapprepriation and 
conversion of trust funds—Competency of suit brought by the Collector— 
Previous sanction of the Local Government requisite—Appointment of Legal 
Remembrancer to exercise powers conferred on tie Advscate- General. 


The effect of section 93 of the Civil Procedure Code, 1908, is that no sult 
relating to trusts created for public purposes of a charitable or religious nature 
may be brought, fn the Mofussil, without the previous sanction of the Local 
Government, whether by the Collector or by any other officer whom that Govern- 
ment may appoint for the purp-se. 

Although under section 93 of the Code th: Local Government may have 
appointed the Legal Remembrancer to exercise the powers conferred by sece 
tions 91 and 92 on the Advocate-General, a suit instituted by the Collector, with 
the previous sanction of the Local Government, is competent. 


Ta a suit instituted by the Collector of Etah, under the provisions of sec- 
tions 92 and 93 of the Civil Procedure Code in respect of a public trust for 
religious and charitable purposes, claiming, rater alia, the removal of the 
defendant from his position a3 trustee, it was concurrently found by two Courts 
in India that the defendant had been puilty of serious breaches of trust and had 
misappropriated the trust funds and converted them to his own use. ` 

Held, by the Privy Council, that stich conduct on the part of a trustee could 
not be overlooked or excused, however meritorious ia earlier days his acts in 
relation to the trust mey have been. It is, as of course, that 2 trustee who is 
responsible for such conduct shall ba removed from his trust; the standard of 
rectitude and accuracy expected from every trustee of charitable funds is of the 
highest, and that standard mut in all circumstances be maintained -by the Courts 
for the safety and protegtion of ptoperty held upon such trusts. 

Judgment of the High Court Allahsbad, affirmed. . 

Appeal No. 93 of r929 from two decrees of thé High Court, 
Allahabad, dated the 17th December ‘926, which modified a pre- ° 
liminary decree anda final decree of the Subordinate Judge of 
Aligarh, dated respectively the oth February 1923 and 13¢ 
September 1924. i 
t . 
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Those decrees were-passed in a suit brought by the Collector of 
Etah, with the previous sanction of the Local Government ; for the 
administration of a trust for public purposes of a charitable nature 
and for the removal of the appellant, a trustee thereof. The pre- 
liminary decree directed the removal of the appellant and an 
account by him of the trust property of which he had possession, 
and framed a scheme forthe administration of the trust and the 
High Court confirmed this decree on all points. The final decree 
found a sum of Rs, 63373-15-4 due by the appellant on the account, 
and the High Court reduced this amount to Rs, 17766 by allowing 
to the appsllant certain further or increased credits, . 

The appeal to the Board raised the following questions of 
law :— 

(1) Whether the trust in question, which was in.terms for charit- 
able expenses, sadabart (f. e. alms or food distributed daily to foot 


` travellers and mendicants, &c.) was a valid trust for public purposes 


of a charitable nature. 

(2) Whether the suit was bad because the person to whom the: 
Local Government granted sanction to institute it was the Collector 
of Etah, and they had previously authorized their Legal Remem- 
brancer (under section 93, Civil Procedure Code) to institute such 
suits. ; 

Wallach for the Appellant: The Collector of Etah had no 
right to maintain the suit. Under sections ga and 93 of the Code 
the Local Government having appointed the Legal Remembrancer 
to exercise the powers of the Advocate-General, they were incom- 
petent thereafter to grant a special sanctionto a Collector to 
institute a particular suit. Refers to Rule 262, Manual of Rules, 
and Orders relating to the Legal Remembrancer to Government. 

[Lord Atkin : Your contention is that the Local Government 
could appoint the Collector or some other officer to exercise -the 
powers conferred on the Advocate-General, and having appointed 
the Legal Remembracer, the Collector could not exercise the 
powers of the Advocate-General? Is that your contention ?] 

". - Yes, In the United Provinces the Legal Remembrancer alone 
is the proper officer-to exarcise the powers confgrred by section 92 
on the Advocate-Ganeral. . 

Raikes K, Č. and Dube for the Respondent were not called 

* upon. 

Their Lordships’ judgment was delivered by 

Lord Blanesburgh :—This is an appeal from a decree of the 
High Court of Judicature at Allahabad, dated the ryth December, 
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1926, varying preliminary and final decrees of the Court of the 
District Judge of Aligarh. 

These three decrees were pissed in a suit for the administration 
of what was alleged, and what each Court has fouid to ba, a trust 
for public purposes of a charitable nature. The appellant and his 
co-defendant, Kesri Chand, were the surviving trustees of the trust, 
and inthe suit a claim was made against the appellant for 
Rs, 1,33,000 of its funds, said to have been misappropriated by him, 
The plaintiff also sought to have the appellant removed from his 
position as trustee and to have a scheme promulgated for the future 
administration of the trust. The preliminary decree of the District 
Court directed the appellant to be so removed. It ordered him to 
account for the trust property which had come into his hands, It 
propounded a scheme for the future administration of the trust and 
ordered the appellant to pay the respondent’s entire costs of suit, 
The District Court, after accounts had been taken, found 
Rs, 63,573-15-4 to be due from the appellant ; and it so decreed, 

By the decree of the High Court of the 17th December, 1926, 
the decrees of the District Court were affirmed so far as the 
removal of the appellant from his trust anithe promulgation of a 
scheme were concerned. Butthesum of Rs, 63,573-15-4 which 
had been found to be due from him on his accounts was reduced 
to Rs. 17,766, and the greater part of the costs of the respondent, 
the plaintiff in the suit, was, in relief of the appellant, charged upon 
the trust property, 

The appellant complains of this decree, relatively trifling 
although his liability thereunder is, when contrasted with the 
claim originally made upon him, He says he is free from all 
liability and he asks that the suit as againet him should be 
dismissed, l 

The property in question formed part of the estate of one Panni 
Lal, a self-made man, who died in 1879. In 1877 he had by deed 
of gift made over the wholeof his means to his wife, Musammat 
Chunni Kuer, Oa his death two years later there were four 
claimants to his estate: Musammat Chuani Kuer, now his ajdow, 
his deceased brotker’s son Ganga Prasad, his nephey Dwarka 
Prasad, and the appellant Gulzari Lal, then a minor of nfne years of 


age who, through his guardian, claimed to be an adopted son of a. 


deceased son of Panni Lal. - 

After much dispute these rival claims were finally adjusted by 
what was in effect a deed of family arrangement. By this deed of 
25th July, 1881, through one of its provisions, the trust ‘how in 
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question was founded. Purporting to bea settlement of the pro- 
perty by the widow, the deed provided that she was to retain 
possession of the whole for -.er life, Upon her death there was to 
be a division into four parts: one for Ganga Prasad; one for 
Dwarka Prasad ; one for the appellant; while one-fourth, being 
the trust properly now in question, was to be used as an endow- 
ment, and Ganga Prasad and Dwarka Prasad and the appellant, 
through his guardian if he was stilla minor, were to manage it, 
The defined purpose of the endowment was the distribution of 
sadabartin the name of Panni Lal at the Xo/si in Marehra and 
the shop in Agra. and Farrukhabad and the Dharamshala at 
Farıukhabad. The express provisions of the deed no less than the 
recitals and other indications found in it leave their Lordships in 
no doubt that its whole object in relation to this endowed property 
was that the iccome should be spent and devoted to religious and 
charitable purposes. 

But Musammat Chunni Kuer very soon repented ot the settle- 
ment and she brought a suit to have it set aside. Suits for the same 
purposes were brought by Ganga Prasad and Dwarka Prasad. The 
appellant alone, through his guardian, adhered to the arrangement, 
The suits were all tried together, and after years of litigation they 
ended in a decree of the High Court of Allahabad in 1891, by 
which it was held that the deed of 1881, being in the nature of a 
family settlement, was binding on all parties. The encowment was 
thus established and upheld. So far, however, as the trust was 
concerned, Musammat Chunni Kuer did not yet submit, Being 
entitled under the deed to possession of the property, she, during 
the remainder of her life proceeded to dispose of the 11 villages of 
which the endowment wascomposed, In respectof two of them 
she made default in the payment of Government revenue, These 
were sold up and irretrievably lost to the trust. Other villages she 
mortgaged or gifted away to her relations, Others again she sold. 
Two she leased for a long term, The result was that when in 1899 
she died the endowed properties had passed out of her possession, 
and jt.is fair to the appelant to say that but for his action, then 
taken, tha, whole of the endowment would have been finally lost to 
the trust. ° 

He, however, upon the widow's death, took. it upon himself to 
recover the trust properties from the various transferees, To that 
end he started litigation, largely financed by himself. This lasted 
from 1go2 until 1905, and it terminated successfully in favour of 
the trast. By a decree of the High Court of the 21st May, 1905, 
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joint possession of the recovered properties was decreed in favour of 
the appellant and Dwarka Prasad, his co-trustee, and they were 
directed to take over possession as trustees and to keep a correct 
and clear account of their receipts and disbursements, Then 
followed further litigation for mesne profits, which lasted until 1912. 
The appellant, however, apparently by arrangement with D warka 
Prasad, has since r905 been in effective possession of six out of the 
nine villages which remain to the trust, the other three villages up 
to the time of his death being inthe possession of Dwarka Prasad 
and since his death in that of Kari Chand, the appellant’s 
co-defendant, It isin respect of his six villages that the appellant 
has been charged in this suit, 


Their Lordships have set forth these facts in some detail, 
because the main burden of the appellant’s complaint before them 
was that while this suit should never have been launched at all 
against a trustee, without whose exertions, undertaken in the 
first instance at his own risk and expense, there would have been 
no trust property left to be administered by anyone, it had been 
prosecuted by the Collector of Etah with the extremest strictness, 
and in the result, so far as expense is concerned, at great loss to the 
trust. Upon this, their Lordships must observe that while the 
appellant’s undoubted services to the trust at an earlier stage might 
well have justified him in asking that proceedings against him 
should be prosecuted with discretion rather than with zzal, these 
services cannot be allowed to justify subsequent conduct, on his 
part, amounting to misappropriation of trust funds-and conversion of 
trust property to his own use, Andon that matter their Lordships 
are confronted with concurrent findings of the Courts in India 
which, paraphrased from the judgment of the High Court, amount 
to this: that the appellant has been guilty of serious breaches of 
trust ; that he has not spent in charity all the trust funds which 
came to his hands and that some of those he has applied to his 
own use ; that while he himself found the moneys necessary to 
prosecute the litigation already referred to, he has represented in 
his accounts that he had borrowed these moneys at high tates of 
interest from cu!side lenders, so that in the name of expenditure 
which he bad never male he might retain for himself a rate of 
interest which could not be claimed by a trustee in respect of, 
advances made by him:elf, Such conduct on the part of a trustee, 
brought home to the appellant by the concurrent findings of two 
Courts, cannot be overlooked or excusej, however meritorious in 
earlier days his acts in relation to the trust may have been,” It is, 
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ne as of course, that a trustee who is responsible for such conduct 
1931. shall be removed from his trust : the standard of rectitude and 
Gulzari Lal accuracy expected from every trustee of charitable funds is of the 
The Collecto zog highest, and that standard must in all circumstances be maintained 
tah. by the Courts if the safety of property held upon such trasts is not 

Lord Blanesbuvek. to be imperilled throughout the whole of British India, 
' = Their Lordships accordingly come to the conclusion unhesi- 


tatingly that itis impossible to interfzre with the decree now 
appealed from on any such ground as that which kas so far been 
dealt with, 

It was, however, contended on the appellant’s behalf that the 
suit against him ought to bave been dismissed for two other reasons, 
The first, that the trust in question was only superficially a trust 
created for public purposes of a charitable or religious nature, It 
was really a family arrangement, private in its character, This 
contention was rejected by both Courts in India, and the numerous 
authorities on the subject are conclusive against its correctness, In 
their Lordships’ judgment the trust is indubitably a public trust for 
charitable purposes, and this objection on the part of the appellant, 
in reality an objection to the suit with the Collector as plaintiff, is 
untenable, ee f 

It was, however, secondly objected that, even so, the suit was 
bad, in that it ought to have been institufed not by the Collector 
but by the Legal Remembrancer who, under Section 93 of the 
Code of Civil Procedure, had been appointed to exercise ~within the 
limits of the United Provinczs the powers conferred by Sections gt 
and g2on the Advocate-General, in respect of suits relating to 
trusts created for public purposes of a charitable or religious nature, ` 
It was objected by the appellant that the Legal Remembrancer was 
the only official who could in these circumstances maintain 
the suit. | 

It appears to their Lordships that this objection is answered by 
the terms of Section 93 itself, which are as follows: 

“ The powers conferred by sections gr and g2 on the Advocate- 
General may outside the°Presidency towns be with the previous 
sanction d{ the Local Governmant exercised alsf by the Collector 
or by such offieer as the Local Government may appoint in this 


e behalf, ” e 
The effectiof that section’ as it seems to the Board is that no suit 
e [like the present,"ibeing’one‘toutside the Presidency towns, may be 


brought! without the previous sanction of the Local Government, 
° ; whether by the Collector or by any'officer: whom that Government 
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may appoint forthe purpose: so that the fact that the Legal 
Remembrancer is in the United Provinces invested asa rule with 
the duties elsewhere discharged by the Advocate-General in this 
behalf is no reason why for the purposes of a particular suit the 
Local Government may not appoint the Collector or any other 
officer to prosecute it, The fact that there must bea previous 
sanction by the Local Government to every suit’ makes it impos 
sible that two suits by separate officials will ever be concurrently 
instituted, Accordingly no inconvenience results from this construc- 
tion of the section, 

It follows that this objection to the competence of the suit also 
fails. 

Little remains to be said. Objection was taken by the appellant 
that the deductions made in his favour by the High Court from the 
Rs, 66,573 charged against him in the Court of the District Judge 
were insufficient ; that the allowances made him were still inade- 
quate ; and that on his accounts properly taken no balance whatever 
was due from him. l 

As to this, the respondent objected that the sum finally charged 
against the appellant by the High Court represented a concurrent 
finding of two Courts, with which the Board in accordance with its 
usual rule would not interfere, Their Lordships, however, reserving 
this objection to the respondent did, atthe appellant’s invitation, 
consider the disallowed items to which he took exception. In the 
result one only remained in doubt, It was the restriction of the 
allowance to the appellant in respect of bis expenses to ro per cent, 
upon the amounts actually collected by him. Learned Counsel 
pointed to the fact that as much as go per cent. of the amounts due 
to the trust had, in fact, been got in by the appellant, an excep- 
tionally large proportion in such circumstances as existed, and that 
in respect of the collections made by his co-defendant from the 
three villages remaining in his hands the Collector had permitted 


to be charged as muchas 49 per cent, in respect of collection- 


expenses. He could not, however, show affirmatively that the 
allowance to the appellant in this respect was really inadequate, and 
its assessment is peguliarly a matter for the learned Judges of the 
High Court, with whose experienced judgment wpog it their Lord- 
ships will not readily interfere. 

In the result the objections taken by the appellant to the decreo 
of the High Court fail in every particular. 


Their Lordships will accordingly humbly advise His Majesty 
that this appeal from that decree be dismissed with costs, 
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Pecs H. S. L. Polak: Solicitor for the Appellint. 
r951. Solicitor, India Office : Solicitor for the Respondent. 
Gulzaci Lal Reporter's Note: Ona literal construction of section 93 of the Civil Proce- 


The Callec: of dure Code, as now interpreted bythe Board the “ consent ia writing ” is one 
-Etah. of the powers conferred by section 92 on the Advocate-General, and such power 

Lord Blanesbier gh. Tay, inthe mofustil, be exercised only with the previous sanction of the Local 
— Government by the Collector or other officer appointed for the purpose. 


f Hitherto, the well-settled practice in the mofussil has been that ‘* two or more 


persons having an interest in the trust ” could, with the consent in writing of the 
Collector, institute a suit under section 92, (compare I. L. R. 35 Bom. 243), but 
according to their Lordships’ pronouncement, the sanction of the Local Govern- 
ment must also be obtained in each particular suit, 


It may be observed that in the case before the Board, the suit was instituted 
by the Collector himself as plaintiff, and that he had ébtained the previous sanc- 
a tion of the Local Government for the institution of the suit—K. J. R. 


KJR Appeal dismissed, 


PRESENT : Lord Blanesburgh, Lord Atkin and Sir Lancelot 
Sanderson, 


P.C. SHRIMANT LAKHAMGOUDA BASAVPRABHU 
Sa SARDESAI 


March, 10. j D. 


RAOSAHEB BASWANTRAO ağas ANNASAHEB 
SUBEDAR AND OTSEBS, 


[ON ArreaL FROM THE Hica Court OF JUDICATURE aT Bomsay,] 
e*° * 
Non-resumable grant —Distinction between grant of offce and grant of land 
burdened with service, 


In the case ofa grant of an ofica to be remunerated by the use of land, the 
land will prise facie be resumable. On the other hand, in the case of a grant 
= of land burdened with service, prima facie it will not be resumable: but the 
e terms of the grant or the circumstances in which it was made may establish a 
‘conditjon of the grant that it was resumable, The onus is on the gtantor to make 

out such a condition. ; 
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Forbes v, Meer Mahomed Tuquse (1), relied on. 

Held, thet in the present case, it was in fact a grant of land not resumable, 
but intended to be heritable and transferable and permanent at any rate as long 
as service or its equivalent in money was forthcoming. 

Judgment of the High Court, Bombay, affirmed. 

Appeal No. 6 of 1928 from a decree of the High Court, Bom- 
bay, dated the 3oth March 1926, allowing an appeal of the respon- 
dents {defendants) and dismissing an appeal by the appellant-plain- 
tiff from a decree of the Court of the Subordinate Judge of Belgaum 
dated the zgth April 1924. 

The appellant, who is the Sirdesai of Vantmur, brought the 
suit, giving rise to the present appeal, to recover possession of lands 
` in the district of Belgaum which his ancestors had given tothe 
respondents’ predecessors in title as remuneration for services to 
be rendered as shiedars, together with Rs, 408 the balance of 
“Nokriansha”, (fe, payment in lieu of service) in respect of those 
lands with future mesne profits and costs. The questions for 
determination on the present appeal were: (1) Whether the appel- 
lant was entitled to resume the land as he no longer required the 
services for which they were given; and, alternatively, (2) To 
what extent he was entitled to increase the nokstansha. 

The trial Judge held that the lands were not resumable but 
that the proposed increase of the Nokriansha from Rs, 96 to 
Rs, 300 a year was justified as being equivalent both to the present 
value of the services for which they were given and to the rental 
capacity of the land, The High Court on appeal held that the 
question of resumption did not arise so long as an annual payment 
was made, and that that payment should not exceed the assessment 
of the land, which was Rs, 126-1 5-o a year, 

The learned Chief Justice, Sir Norman MacLeod, in the 
course of his judgment, said that with regard to the plaintiffs 
claim to be entitled to resume the lands, the whole question must 
depend upon the termsofthe grant, He then referred to the 
decision of the Board in Alexander John Forbes v. Meer Mahomed 
Tuquee (1) ; and the other cases decided by the Bombay High 
Court and reported in Lakhamgavda v. Keshav Annaji (2) ; -Yellava 
Sakreppa Barki*y, Bhimappa Gireppa Desai (3); Baslingappa 
Virbhadrappa Huddar v, Chandrappa Baswantrao, Desai (4) ; and 
Chandrapfa v, Bhima-bin Dasappa (g) and concluded his judgmeng 


(1) (1870) 13 M. 1. A. 438» (2) (5901) I. L. R. 28 Bom. 305, 
< (3) (1914) L. Le R, 39 Bom. 68 (4) (1916) 18 Bom. L. R, 695. 
(5) (1918) I. L, R: 43 Bom, 37. : 
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in these words; “It seems to me the defendants are entitled to 
hold the position of permanent tenants on payment of assessment 
and would also be liable, if the plaintiff calls upon them to perform 
service, to do so instead of making that payment”, 

Mr, Justice Shah, in a concurring judgment, added ;—“I only 
desire to add a word with reference to the three fold distinction 
drawn by Jenkins C, J. in Lakhamgavda v, Keshav. Annaji (1) and 
the two fold distinction made by Beaman J. in Chandrappa v. 
Bhima-bin-Dasappa (2). On the terms of the grant and on the facts 
in the present case, itis clear that this is a case of a grant burdened 
with service, As regards the power to resume I agree that the terms 
of the grant must be looked to in the first instance, On ths terms of 
the grant in the present case, there is nothing to show that the grant 
was resumable. The grantor has not adduced any other evidence 
to show that it was resumable in case the services were discontinu- 
ed. It is not necessary for the purposes of this case, therefore, to 
say anything with reference to the question whether a grant in 
lieu of services or as remuneration for services is resumable or not. 
Apart from the terms of the grant, whether such a grant would be 
resumable or not on the discontinuance of the servicesis a matter 
as to which it is not necessary to express any opinion in this 
case,” 

From:the said judgment and decree of the High Court, 
the plaintiff appealed to His Majesty in Council : 

Duane K. C, Raikes K. C. and. M. A. Jinnah for the 
Appellant. 

Respondent ex parte, 

Their Lordships’ judgment was delivered by 

Lord Atkin:—This is an appeal from the High Court at 
Bombay, which dismissed an appeal by the plaintiff, the present 
appellant, from a decree of the Subordinate Judge of Belgaum and 
allowed a cross-appeal by the defendants, the respondents. The 
respondents did not filea case or appear before this Board. The 
plaintiff is the Sirdesai of Vantmur and he brought the present suit 
to recoyer possession of lands which, as he alleged, his predecessor 
in title had given to the defendants’ predecessor im title in the year 
1841, as remtineration for services as a shi/edar or mounted follower, 
The defendants’ claim was that the land was granted to their prede- 
cessor, and that the tenure was heritable and permanent so long as 
the holder was prepared to render the necessary service, It was 
common ground that since about 1868 the plaintiffand his prede- 

(8) (1go1) I. L- R, 28 Bom. 365. (2) (1918) I. L. R, 43 Bom. 37- 
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cessors had been receiving nokriansha, or a yearly payment in lieu 
of service, from the defendants and their predecessors, and a further 
or alternative question arose as to the amount of the nodrianska 
which was the subject of the defendants’ cross-appeal. The sub- 
stantial question is whether the land was regumable at the will of 
the plaintiff whether service was tendered or not, Similar problems 
are familiar in the Indian Courts. Principles for their solution 


_ were formulated by this Board in 1870 in the case of Forbes v. 


Meer Mahomed Tuquee (1). The distinction to be borne in mind is 
between the grant of an office to be remunerated by the use of land 
and the grant of land burdened with service, ln the former case 
the land will prima facie ba resumable ; in the latter case prima facie 
it will not: but the terms of the grant or the circumstances in 
which it was made may establish a condition of the grant that it 
was resumable, The onus will be upon the grantor to make out 
such a condition. 

In the present case the written grant to the defendants’ prede- 
cessor is produced, Itis written in Afarafhs and is translated in 
the record as follows ;— 

Seal of Stamp of 8 annas, 

God Prabhu be propitious. Copy. 

Memo. to Rajeshri (a) Baba Desai Narendrakar. Allowance of 
saranjam (2) in respect of Tainat (c) Sur year 1241, shake year 
1763, cyclical year being named Plawa, Lunar date the rst day of 
Chaitra Shudha (#. ¢., date 24th of March, 1841 a D.). 

` x, Land (yielding an income) of Rs, 2:0 two hundred rupees. 

r. Rs. § five rupees and Re, r one Tupee for goat (should be 
given) at the time of Dasra holiday, 

1, “Sidha” (d) for two persons namely for (I) him (é. e. Baba 
Narendra) and x one servant should be given daily. 

1, Grain“ Adisher” by Kaily measure and fodder for horse 
should be given daily. 

1, “ Khijamatdar” (e) and 2 Peons, in all 3 persons, out of 
our retinue will be ordered to be appointed: (for rendering service 
to you). °e 

(a), A general term of respect. 7 


(5) Villages and lands granted in ias to persons from whom maintaining of 
forts or troops for the public service is required. 

(c) A Stipandary (sic) such as district, town, etc., to a person for his 
maintenance. 

(d) Undressed rice or corn and fuel to dress it. 

(e) À servant of great men for petty offices about the person. e 

(1) (1870) 13 M: I. A. 438. 
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1, If you go on tour, an order will be given to supply horse, a 
1931. keeper of the horse, an ornamented umbrella, carriers and torch 
Shrimant Lakbam- bearers. 
gouda Basavprabhu —W— 
Sardesai 
v. 6. 
TAON D BAAR “ A grant of 6 items is made, Accordingly they will be conti- 
nued, An agreement is duly given in writing as above. 30th moon 
of the month of Mohurrum Mortab Sud Ruju. 
* True copy as per original aoth of 
July, 1868 a, D, 
Balwant Krishnaji, Clerk, 
Ramachandra Bapuji Karbhari, 


Lord Atkin, 


——e 


A true translation, 
S. M. MAJUMDAR, 
Translator, 

It seems to be admitted that the translator misread the word 
‘Tainat, which, according to Wilson’s Glossary, means “military 
charge or command, general controli of management, stipend or 
salary.” It will be observed that, whatever this document does, 
it does not in terms grant any office, though that the recipient is 
to render some service is indicated by the use of the word Zatnat 
and by the referenca in the last item to “ going on tour.” It 
does in terms “ grant” the six items, the first being “land” There’ 
is no dispute that the land so “ granted” is the land now in ques- 
tion, Contemporaneously with the grant of the land the Sirdesai 
issued a notice to the occupiers of the land :— 

Shri Prabhu God be propitious, Copy to “Kamati” (a) of 
Mouje Budihal. (From) Lakhamgowda SBasavprabhu Desai Nad- 
gowda Paragane Hukkeri for the Sur year r241 (fen date 24th of 
March, 1841 A.D.). ‘“ Kamat” (a) land measurning 44 one fourth 
chatooor situate at Mouje aforesaid had been ordered to be given 
in respect of Tainati (ó) (Saranjam) (c) to Rajeshri (d) Baba Desai 
Narandrakar. Soiyou should go on paying the income from pro- 
dueg, from the next year, to the said person and go on acting 

(a) Holder of land which a Zamindar oc uhagirdar or Inamdar 
keeps in his poagpssion, cultivating it by labourers in distinction to that which he 
lets out in farm. 7 

(8) A stifandary (sic) such as a district, town, etc., to person for his 
maintenance. 
bd (c) Villages and lands granted in inaw to person from whom maintaining 

of forts or troops for the public service is required. 
(dé) General term of respect. 


Q 


Vor. LIIL PRIVY COUNCIL, 


according to his instructions, May this be known goth moon of 
the month of Moharrum Murtab Sud. 
True copy as per original. 
Date zoth of July, 1858 A.D, 
Compared by . 
(Seal) BALVANT KRISHNAJI, 
Clerk, 
Ramchandra Bapuji Karbhari. 





A true translation. 
S, M. MAJUMDAR, 
Translator, 


In 1868 the then holder of the land, who appears to have been 
the original grantee, was served with notice on behalf of the gran- 
tor to produce his title deeds, a notice no doubt served in contem- 
plation of the approaching settlement, and on July 2oth 1868, he 
made a statement which translated is as follows:— 

Before Ramachandra Bapuji Karbhari of Wantmuri Sansthan. 
Deposition (Statement) :—Deposition (statement) given in writing 
by Baba bin Anandrao Desai, age 40 years, Lingayat by caste, 
occupation service, resident of Mummigatti taluqa Dharwar, 

Answer to questions :— 

As the (family of) Dessa of Wantmuri is related to us, the 
deceased Lakhamgowda Desai, in the Fasali year 1250 (fen 
1810—41 A.D.) gave us an honourable post of Shiledar and gave: 1 
memo and land in the Village of Budhial and sent x zaķiď (order) 
to the Kamati (a) of that Village in respect thereof; copies of 
those two papers (namely, 1 memo and r order) have been pro- 
duced after showing the originals, According to that Tharav 
(decision) Desagati Chawarat land measuring 34 assessed at Rs, 125 
situate in the Village of Budihal, and Rs, 87-8 pertaining to the 
rights of the village of Mouje Hebbal and Rs. 1-12 in respect of the 
rights of the village of Karagar, have been continued with us year 
after year without break, since that year until now. We pray that 
henceforward also we may be permitted to serve as persons sntitled 
to receive honour as before, and their income may be’ continued 
(with ‘us), My elder sister was givgn in marriage to the late, 
Lakhamgowda Dasai ; on account of that relationship he treated 
us as people of (his own) family, gave the said income with a view 
to provide for our maintenance, and enlisted us as Shiledar to save 


(a) A person employed to cultivate with farming stock of the owner.” 
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dur honour, But that was not given to us only for the sake of 
service, Therefore the income should be continued with us as 
before. Deposition (statement) is duly given in writing as above, 
Date the 2oth of the month of July, 1868 A.D. 
Signature of Baba bin Anandrao Desai, my 
own handwriting, ; 
Deposition (statement) was taken before 
me, 
Ramachandra Bapuji Karbhari. 


A true transiation. 
S. M. MAJUMDAR, 
Translator, 


This document was producei from the custody of the plain- 
tif, and is the only evidence of the nature of the services 
(“Shida”) in respect of which the land was granted, It appears 
to have been addressed to the successor of the original grantor: 
and if as appears probable from the evidence, it was made by the 
original grantee, it would showthat at thetime of the original 
grant the grantee was only about 13 years old,‘a circumstance 
which would tend to support the view that the intention of the 
grant was to provide maintenance and to negative the view that 
the sole object of the grant was to remunerate services in an office 
then granted, It is admitted that from this time onwards the 
defendants’ predecessors paid a nokrtanshe in lieu of service, and 
it appears that such payment was the amount of the assessment, 
at that time about Rs, 58. In 1899 the original grantee’s son 
executed a sale deed of the land in question to the present defen- 
dants’ father. The holder was then paying the amonnt of the 


‘assessment, Rs, 96, as nokriansha to the Sirdeshi, In 1903 the 


purchaser applied to the present plaintiff who had succeeded to 
the grantor’s estate to be entered in the accounts of the estate as 
the holder of the lands. He recited his purchase for Rs, 1,950 
and that sokriansha hade been paid of Rs, 96, and undertook to 
continue to pay Rs, 96 nokriansha or if called qn to render service 
instead. The application was granted and the purchaser’s name 
was apparently substituted for the original grantee’s in the books 
of the estate, and the plaintiff continued to receive Rs, 96 as an 
annual payment. 

Apparently in 1915 or 1916 the first defendant was: accused of the 
murder of the plaintiff's adoptive grandmother, He was acquitted by o 
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the Sessions Court, but the plaintiff appears to have been dissatis- 
fied with this result and in‘Novemb2r, rgt7,, served the defendant 
with notice to pay for the future an increased sakriansha of Rs. 300 
per annum or yield up possession of the lands in question,’ As the 
increased payment was refused the ‘plaintiff brought the present 
suit, : : F 
Both Courts have held that the land is not resumable, Their 
Lordships see no reason to differ from this conclusion, The terms 
of the grant, the evidence of the statement of 1863: the fact that 
nokrianshz has been paid since 1358 by the- grantee, his son, and 
his son’s transferee: that transfer was expressly permitted by the 
plaintiff, and payment received by him for over r2 years from the 
transferee : all appear to show that the consideration for the grant 
was truly stated in 1868, and that so far from the transaction in 
1841 being a non-transferable, non-heritable grant of an office, ora 
grant of land conditioned to be resumable on cessation of service,’ 
it was in fact a grant of land not resumable, but intended to be 
heritable and transferable and permanent at any rate as long as 
service or its equivalent in money was forthcoming, Whether 
actual service is now exigible it is unnecessary in the present suit 
to decide. 

As to the amount of the nvfkriansha their Lordships are not 
disposed to differ from the judgment of the High Court. It has 
to be conceded that the amount of the snokriansha is not at 
the uncontrolled discretion of the grantor. It has, therefore 
to be a reasonable amount in the circumstances, For over 
go years the parties themselyes have measured it by reference 
to the amount of the assessment from time to time, and it seems to 
be reasonable to accept this measure as being correct as between 
the parties concerned with this particular land. Their Lordships will 
accordingly humbly advise His Majesty that this appeal be 
dsimissed, es f 

T, L. Wilson & Co, Solicitors for the Appellant, 

KJR.. ` Appeal dismissed, 
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PRESENT: Zord Tomlin, Sir John Wallis and Sir 
George Lowndes, 


P.C. , MUSAMMAT MUNNI BIBI 
1931. D. l 
wed 

February, 24. 3 TIRLOKI NATH AND OTHERS, 


(Ow APPEAL FROM TAE HIGH COURT OF JUDICATURE 
* at ALLAHABAD. ] 


Civil Procedure Code (Act V of 1908), section rr, net exhaustive of doctrine of 
res judicata~Rule when applicable as between co-defendants— Decree against 
Hindu female heir, when binding on the reversionary heir. 

The terms of section 11, Civil Procedure Code, 19083, are not to be regarded 

as exhaustive of the circumstances in which the doctrine of res judicata applies + 

Kalipada De v. Dwijapada Das (1) relied on. 


Three conditions are requisite in order to apply the rule of res judicata as 
between co-defendants: (1) There must be a conflict of interest between the 
defendants concerned ; (2) it must be necessary to decide this conflict in order 
to give the plaintiff the relief he claims, and (3) the question between the defen- 
dants must have been finally decided: Cottingham vw. Bari of Shrewsbury (2) 3 
per Wigram V. C., and Akmad Ali v. Najabat Khan (3); Ramchandra v. 
Narayan (4) and Magniram v. Mehdi Hossein (5) referred to. 

The test of mutuality is often a convenient one in questions of res judicata. 


Where the estate of a deceased Hindu has vested ina female heira decree 
fairly and properly obtained against her in regard to the estate is, in the absence 
‘of fraud or collusion, binding on the reversionary heir: Vasthialinga Mudaliar 
v. Srirangath Anni (6) relied on. 


Judgment of the High Court, Allahabad, reversed. 


Appeal No, 15 of 1928 from a judgment and decree of the High 
Court, Allahabad, dated the roth February r925, which reversed a 
judgment and decree, dated the 8th February 1922, of the Addi- 
tional Subordinate Judge of Agra. 

The facts of the case are set out in their Lordships’ judgment, 
The main question for determination on the present appeal was 
whether a decision in a prior suit operated as res judicata as 
betwean the parties who were co-defendants in that litigation, 


DeGrun ther, K. C, (with Hyam), for the Appellants: There 

have been numerous cases in which an adjudication upon a con- 

etroverted issue has been heldgto operate as res judicata, as between 
(1) (1929) L, R. 57 I. A, 24 ;51 C, L. J. 142. (2) (1843) 3 Hare 627 (638). 

(3) (1895) I L. R. 18 All, 65. (4) (1836) L. L. R. 1r Bom. 216, 


(5) (1903) L Le R, 31 Cale, 95. 
(6) (t925) L- R. 52 I. A. 322 ; 42 C. L. J. 563. 


Vor, LIIL] PRIVY COUKCIL, 


parties arrayed as co-defendants on the same side of the record in 
the suit in which the adjudication was made: Ahmad Ali v, Naja- 
bat Khan (1); Magniram v, Mehdi Hossein (2); Ramchandra v, 
Narayan (3), and the observations of Wigram V, C. in the leading 
case, Cotlingham v. Earl of Shrewsbury (4). 

On the question whether a judgment-debtor is a necessary party 
toa suit brought by the decree-holder to establish his right to 
attach and sell the property, Ghast Ram v. ' Mangat Chand (5) was 
referred to. 

, [Sir George.Lowndes observed that according to the decision in 
Ghosi Ram v, Mangal Chand (5), the judgment-debtor need not be 
made a party, but that in the present case he was in fact impleaded 
as a party-defendant. | 

[Zord Tomlin: The meaning of Ghasi Ram v, Mangal Chand 
(5), is that if the decree-holder sues, he may get relief in the 
absence of the judgment-debtor, Ifin fact he sees fit to add the 
judgment-debtor as a party, so that the whole question may be 
determined once for all, the judgment-debtor would bea proper 
party to the suit, and the decision would be ses judicata as between 
him and his co-defendants, | 

Dunne, K, C, (with Dube) for the Respondents; Section 11 of 
the Civil Procedure Code, which embodies the whole law of 
res judicata in India, does not cover the case ‘as between co-defen- 
dants ; the decision in Ahmad Ali v, Najabsat Khan (1) which the 
appellants rely, is distinguishable, 

[Sir George Lowndes referred to Lord Buckmaster’s judgments 
in G, H. Hook v. The Administrator General of Bengal (6); and 
T. B, Ramachandra Rao v, A. N. S. Ramachandra Rao (7), that 
section 11 of the Code was not exhaustive of the doctrine of 
res judicata. | 

In order to be zes judicata, there must be a real active conflict 
between the co-defendants. 

[Lord Tomlin: The issue which was essential for the Court to 
determine was whether the property belonged to A or B, and that 
being the issue, and being determined betfeen all the parties te the 
suit, it would be re judicata,] . 

There must in fact be a conflict of interest between the co- 

(1) (1895) I. L. R. 18 All. 65, (2) (1803) I. L. R. 31 Calc 95. 

(3) (1886) I. L. R. I1 Bom. 216. (4) (1843) 3 Hare 627. 

(5) (1905) I. L. R. 28 All. 41. 

(6) (1921) L. R. 48 I. A. 1873 33 C. L. J. 405; I. L, R. 48 Cale. 4993 25 
C. W.N. 915, 

(7) (1922) L. R. 49 I. A. 129 5 35 C. L. J. 545; 26 C. W. N, 713. 
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Fdefendants: Jadav Chandra Sarkar v. Kailash Chandra Singha (1). 
The Court has to be very cautious in applying the doctrine as 
betwéen co-defendants : Fakir Chand v, Nagin Chand (2); Ahmad 
Ali v. Najabat Khan (3), j 

It is an essential requisite forthe application of the principle 
that there must, have been an active controversy between the co- 
defendants, 

Refers to the definition of “issue” in Order 14, Rule 1, 
clause (3). : 

[Lord Tomlin: Wigram V, Cs exposition of the law in 
Cottingham vw, Earl of Shrewsbury (4), is the leading authority on 
the subject. The co-defendante will be bound if the plaintiff cannot 
get his case decided without the issue between me co-defendants 
being determined. ] 

[Zord Tomlin + It does not matter at all what attitude the co- 
defendants take up provided it’ is essential for the pee case 
that the issue should be decided.] 

I submit that there was no conflict of interest between the co- 
defendants here: Jadav Chandra v. Kailash Chandra (1) 

[Zord Tomlin observed that Jadav Chandra v, Kailash Chandra 
(1) was: distinguishable on the facts. ] 

[Sir John Wallis remarked that the decision in Jadav Chandra 
v. Kailash Canana. (z) was not an authority binding on the 
Board.] 


[Zord Tomlin: There might be ves judicata, on general prin- 
ciples, apart from section 1r of the Code: Hook v. The Adminis- 
trator General of Bengal (5). 


[Zord Tomlin refers to the passage from Sir Barnes Peacock’s 
judgment in Ram Kiral v, Rup Kuari (6) quoted with approbation 
by Lord Buckmaster in Hook v. The Administralor General of 
Bengal (5).] 

[Zord Tomlin: The decisions of the Board show that the 
section is not exhaustive: Kalipada De v. Dwijapada Das (7) and 
Sir Lawrence Jenkins’ judgment in Skeofarsan v, Ramnandan (8).| 


Dube followed on the same side: We rely 4130 on Brojo Bekari 


` v, Kedarnath (9) and Malhi Kunwar v, Imam-ud-din (10), 


(1) (1916) 25 C. L. J. 322 3 21 C, Ww. N. 693. (2) (Igrs) I. L. Ra40 Bom; 210. 


(3) (1895) I. L. R. 18 All. 65. (4) (1843) 3 Hare. 627. 
(5) (1921) L. R, 48 I. A. 187; 33C. L. J. 405. (6) (1883) L. R. 11 I. A. 37. 
(7) (1929) L. R. 57 L A. 24. (8) (1916) I. L. R, 43 Cale. 694. 


(9) (1886) I. L. R. 12 Calc. 580, (10) (1904) I, L. R. 27 All. ‘59. 


Vor, LIIL] PRIVY COUNCIL, 


[Their Lordships observed that they could not quite follow the 
reasoning of the Full Bench judgment in Brojo Behari v, Kedar 
Nath (1)). 

DeGruyiher, K., C. replied. 


Their Lordships’ judgment was delivered by 

Sir George Lowndes :—The property in dispute in this appeal 
is a house in Agra, said to be worth Rs, 20,000, It has provided 
the parties with litigation for over forty years, It originally belonged 
to one Joti Pershad. Onthe 27th January, 1864, he executed a 
deed by which he purported to give it to his wife, Bibi Mukandi, 
but it is said that the gift was not perfected by possession, 

Joti Pershad died in 1870, and his two sons Bishamber Nath 
and Amar Nath succeeded to his property, If the house had been 
effectively transferred to Mukandi the sons clearly took no interest 
in it; but when they came toa partition in 188r it was allotted 
to Amar Nath, who lived in it till his death in 1884, Thereafter 
his. widow, Hira Dei, continued to live in it till her death in April, 
1907, when, if it was the property of Amar Natb, it devolved on his 
daughter, the appellant, Munni Bibi, 

Mukandi died in 1891, and if the deed of gift was effective 
the house then passed as her sividhan to her two daughters, 
Ratan Dei and Kashi Dei. Ratan died in 1894 childless, and 
Kashi in 1912 ; and assuming the title to have been with Mukandi, 
the house would now be the property of the first three rerpogdent, 
who are descendants of Kashi, 

It is between these corflicting claims that their Lordships are 
called upon to decide. 

On the death of Hira, the widow of Amar Nath, the house was 
taken possession of by Gocal Nath, the son of Kashi, in the absence 
of the appellant, who was living with her husband in Patna, and she 
now sues for possession, 

The respondents’ case is that ihe house was from the “date of 
the deed of gift Mukandi’s property, and that the occupation by 
Amar Nath and Hira was merely permissive. Mukandi was not a 
party to the partition of 1881, but under’ an award of arbitfators 
by which it was effected certain benefits were conferreg’ upon her 
in the shape of a monthly allowance of Rs. 250 and the transfer of 
another house at Muttra. Certain vilmges were also allotted to here 
daughters Ratan and Hira, The appellant contends that Mukandi 
had full knowledge of the award, and accepted the provision so 
made for her and her daughters, and that she should therefore be 

(1) (1886) I. L. R. 12 Cale. 58q. 
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PoC, taken to have acquiesced inthe allotment of the Agra house to 
1931. Amar Nath. 
Maama Munni Whether this was what really happened or not is, of course, 
piti in dispute, but both Amar Nath and Hira seem to have regarded 
" Tirloki Nath themselves as the owners of the house. They mortgaged it 


Sir George Lowndes. on various occasions, but when the mortgagees attempted to 
— enforce their security they were met by claims based on the deed 
of gift. l 
At Amar Nath’s death in 1884 his property which appears to 
have been considerable, was heavily ercumbered, and it seemed 
likely that everything would be swallowed up by his creditors, A 
suit had been iastituted against him in 1883 upon a mortgage which 
included the Agra house. This mortgage was attested by the 
husband and eldest son of Kashi, who also identified the mortgagora 
before the Registrar, and it. is ‘accordingly suggested that they 
could not have been ignorant of the transaction. On Amar Nath’s 
death the suit was continued against Hira, andin June, 1889, a 
decree for sale was passed, In March, 1890, Mukandi intervened, 
claiming the house under the deed of gift, and her objection was 
allowed, but Hira still remained in occupation ; the mortgage decree 
was apparently satisfied out of other assets, 
Between 1885 and 1893 a number of mortgages were executed 
by Hira in which the house was included, In November, 1893, 
when it was evident that the situation was becoming critical, Ratan, 
the eldest daughter of Mukandi, who was then dead, instituted a 
suit against Hira and some of her mortgagees, claiming possession of 
the house and (in effect) a declaration that it was not affected by 
the mortgages. Kashi was at first made a defendant, on the 
allegation that she had refused to join in suit, but on Ratan’s death, 
pending the trial, she was substituted as plaintiff. Hira putina 
written statement setting up her title as Amar Nath’s widow, 
but at the hearing gave evidence in favour of Kashi Dei, and 
no reference was made to the award or to Mukandi’s acquiescence, 
The result was that a decree was made in favour of the 
plaintif. ° 
Satisfiéd apparently with this assertion of her tights, Kashi left 
Hira in occupation as before, and in subsequent legal proceedings 
e it was (not unnaturally, perhaps) suggested that this suit was collu- 
sive, anda mere device to save the house from the creditors of 
á Amar Nath and Hira, i 
In October, 1896, Kashi, by deed, dedicated the house to the 
° F, god Shri Joti Nath Mahadeo, and appointed Kanno Dei, the wife 


Vor, LIIL) PRIVY COUNCIL, 


of her brother Bisham Dei Nath, mu/wal/i of it, but still no change 
was made in Hira’s occupation, which continued, uninterruptedly, 
for another ten years, 

In 1908, shortly after the death of Hira, one Narayan Singh, as 
the assignee of anold but apparently good decree against Amar 
Nath, attached the house in execution, Kanno, as mufwalli under 
the deed of 1896, objected to the attachment, and her objection 
was allowed. Thereupon Narayan Singh instituted a suit, No. 337 
of 1909, praying for a declaration of his right to attach and sell 
the house in execution of his decree. Hə joined as defendants 
Kanno and Kashi, and the present appellant Munni. His suit was 
dismissed in the first Court, but decreed on appeal, and his right 
to realize his decree by sale of the housa was affirmed. The 
decree of the Appeal Court was dated the 18th January, rgt2, By 
this time Kanno was dead, and Kashi seems to hava died shortly 
afterwards, Thereupon her son, Gocal Nath, who would, if the 
house had bzen the property of Mukandi, have succeeded to it on 
Kashi’s death, paid off Narayan Singh’s decree and retained posses- 
sion of the house. Munoni’s suit was instituted on the r1th March, 
191g, shortly before the expiry of the r2 years’ period of limita- 
tion, and it comes before the Board after a further lapse of 
IT years, 

Having regard to the tangle of decisions referred to above, it is 
only to be expected that the plea of ves judicata should find a pro- 
minent place in the story. Inthe 1g09 suit it was put forward by 
the defendant Kashi, relying on the decision of 1893, but was 
decided against her with the result already stated. The same plea 
is put forward by the respondents in the present case. The appel- 
lant, on the other hand, contends that the decision in the rgog suit 
is conclusive against the respondents, 


The suit out of which the present appeal arises was first tried by 
“the Subordinate Judge of Agra. He delivered his judgment on the 
rath March, t920, and decreed the suit in the appellant’s favour, 
He held that the question of title between Kashi and the appellant 
was res judicata by reason of the decision if the 1909 suit, and’ that 
it having been obtained “upon fair trial and after full contest, ” 
the respondents were bound, This decree was apparently set aside 
by the High Court and the suit ordeyed to be retried de novo, 
though the record before their Lordships does not disclose the 
reasons. On the retrial the contrary view was taken on the question 
of res judicati, but the sam> ultimate result was arrived at by the 
new Subordinate Judge on the question of title, and the appellant 
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oe again succeeded. The respondents appealed, and the learned 
1931 Judges of the High Court, while agreeing with the retrial judgment 
ce Munni 8 to ves judicata, came to a different conclusion as to title, holding 
Bibi that the deed of gift of 1864 was effective, and that the house was 


Tinloki Nath the property of the respondents, 

Sir Gireuliwn das: The ratio decidendi of the two latter pronouncements on the 

— question of res judicata was that there had been in the 1509 suit 
no trial of the question of title as between Kashi and the present 
appellant, who were ranged as co-defendants, Before their Lord- 
ships the appellant contends that’ these decisions were wrong, 
and that the true view was that taken in the first judgment of the 
rath March, 1920. 

It is, their Lordships think, clear that if this contention is cor- 
rect, itis decisive of the present appeal, and they will now pro- 
ceed to its consideration, 

The doctrine of res judicata finds a place in section rr of the 
Civil Procedure Code of 1908, but it has been held by .this Board 
on many occasions that the statement of it there is-not exhaustive ; 
the latest recognition of ‘this is to be found in Kalipada De v, 
Dwijapada Das (1). For the general principles upon which the 
doctrine should be applied it is legitimate to refer to decisions in 
this country, see Soorfamanee Dayee v, Suddanund Mahapattar (2) ; 
Krishna Behari Roy v. Brojeswari Chowdranee (3); Rajah Run 
Bahadur Singh v. Mussumat Lachoo Koer (4). That there may be 
res judicata as between co-defendants has been recognised by the 
English Courts and by a long course of Indian decisions, The 
conditions under which this branch of the doctrine should be 
applied are thus stated by Wigram V., C., in Cottingham v. Earl of 
Shrewsbury (5). “ If a plaintiff cannot get at bis right without 
trying and deciding a case between co-defendants, the Court will 
try and decide that case, and the co-defendants will bs bound ; 
but if the relief given to the plaintiff does. not require or involve - 
a decision of any case between co-defendants, the co-defendants will 
not be bound as between each other by any praceeding which may 
be aecessary only to thesdecree the plaintiff obtains,” This statement 
of the law has been accepted and followed iw many Indian cases: 
see Ahmad Afi v, Najabat Khan (6); Ramchandra Narayan v, 

e Narayan Mahadev (7); Magnjram vy, Mehdi Hossein Khan (3), It is, in 


(1) (1929) L. R. 57 L. A. 24. (2) (1873) 1. A. Suppl. 212 ; 12 B, L. R. 304. 
e (3) 1875) L. R.2 1. A. 283; I L. R. 1 Cale. 144. (4) (1884) L. R. 12 I, A. 23. 
(5) (1843) 3 Hare 627 (638) (6) (3895) I. L, R. 18 All. 65. 
° or (7) (1886) 1. L. R, 11 Bom. 216, (8) (1903) I. L. R. 31 Calc. 95. 


Vor, LIii.] Privy COUNCİL. 


` their Lordships’ opinion in accord with the provisions of S. rr of the 

Civil Procedure Code, and they adopt it as the correct criterion in 
cases where it is sought to apply the rule of ves judicata as between 
co-defendants. In such a case, therefore, three conditions 
are requisite : (1) There must be a conflict of interest between 
the defendants concerned ; (2) it must be necessary to decide 
this conflict in order to give the plaintiff the relief he claims ; 
and (3) the question between the defendants must have been 
finally decided. 

Their Lordships are of opinion that these conditions are esta- 
blished in the present case, There was clearly a conflict of 
interests between the appellant as the daughter and heir of 
Amar Nath, and Kashi, as the heir of Mukandi, It was only if the 
house belonged to Amar Nath that the plaintiff’s suit could 
succeed ; if it belonged to Mukandi he must fail. It was, there- 
fore, necessary to decide between the conflicting claims of the 
defendants, The principal issue for decision in the 1g09 suit 
was framed in the following terms :—‘‘4. Was Babu Amarnath 
owner of the disputed house? Is the house liable to be sold 
in execution of [the plaintiff's decree] ? 

This issue was found against the plaintiff by the trial Judge 
and “as the result” of this finding his suit was dismissed, It 
was decided in his favour by the High Court, and his suit was 
decreed. It is not suggested for the respondents that this 
determination was not final, 


It is true that the appellant did not enter an appearance 
in the suit, and itis also said that she was not a necessary party 
to it; but their Lordships do not regard either of these factors 
as really material, The appellant was at all events a proper party 
to the suit and had the right to be heard if she so desired, If 
she chose to stand by and let the plaintiff fight her battle, it 
could rfot affect her legal position, The test of mutuality is 
often a convenient one in questions of res judicata. If the deci- 
sion had gone the other way the appellant could hardly have 
claimed that because she did not choose to appear shé was 
not bound by it, nd so have compelled Kashi to ‚litigate the 
matter over again ; and if the appellant would have been bound, 
so must Kashi be, There is, however, evidence on the records 
of the present suit, emanating from one of the principal witnesses 
for the respondents that the appellant did, in fact, support the 
plaintiff in the rgog suit, Z 

Their Lordships must, therefore, hold that the title to the 
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fee house as between the appellant and ‘Kashi is ves judicata in the 
1931. present suit by reason of the 1909 decision. This must equally 
Musammat Munn} bind the respondents unless it is established „that it was procured 
Bibl by fraud or collusion. ‘‘Where the estate of a deceased Hindu 
Tidoki Nath has vested ina female heir a decree fairly and properly obtained 


against ther in regard to the estate is inthe absence of fraud or 
collusion, binding on the reversionary heir, Vatthialinga Mudaliar 
v, Shrirangath Anni (1). There is no suggestion in the present 
case that the rg09 suit was not fully fought by Kashi, nor is any ' 
allegation of fraud or collusion made against her in connection 
with her defence, Their ‘Lordships therefore agree with the first 
Subordinate Judge that the decree passed by the High Court in 
Suit 337 of 1909 binds the respondents, and is conclusive of the 
appellant’s title as against them to the house in dispute. 

Their Lordships greatly regret that the conclusion to which 
they have come will not end the litigation between the parties, 
In their written statement the respondents claimed that the appel- 
lant could not in any event be entitled to recover possession 
of the disputed house without repaying to them a sum put at 
the figure of Rs, 7,200 and interest, which they alleged Gocal 
Nath had paid to free the property from Narayan Singh’s decree, and 
the twelfth issue raised at the hearing was directed to this 
defence. Both the Subordinate Judges by whom the suit was 
tried held that this was a gratuitous payment, and refused the 
y claim, The question was, however, raised again by the thirteenth 
ground of their memorandum of appeal, but was not dealt with by 
the learned Judges of the High Court, no doubt because in the 
view they took upon the main issues in the case this question did 
not arise, 


Sir George Lowndes. 


Tt has been agreed before their Lordships that the necessary 
materials for the decision of this one outstanding point are not 
before them, and that if it should become material to deal with it 
the case must go back to the High Court, This contingency now 
arises, and their Lordships have no choice butto remit the 
appetf to the High Court’for consideration of this issue upon such 
materials 43 are available, j 

Eor the reasons given their Lordships are of opinion that this 

* appeal should be allowed, that the decree of the High ‘Court 
should be set aside, that it should be declared that the appellant’s 

b title to the Agra house, the subject of the suit, is established, but 
without prejudice to such claim, if any, as the respondents may 


: (1) (1925) L. R. 52 I, A. 322 (337) 3 42 C. L, J. 563. 
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have by reason of the alleged payment by.Gocal Nath to Narayan 
Singh in satisfaction of his claim against Amar Nath’s estate, and 
that this appeal should be remitted to the High Court for their 
decision upon the twelfth issue and the thirteenth ground of 
appeal; and their Lordships will humbly advise His Majesty 
accordingly, The defendant-repondents will pay the costs of the 
appeal to the High Court and before this Board. The order for 
costs made on the re-trial by the Subordinate Judge dated the 8th 
February, 1922, will stand, subject to any variation that may be 
thought necessary by the High Court consequent upon the deci- 
sion of the issue remitted to it, Any further costs incurred in 
India will be dealt with by the High Court, ` 


Barrow, Rogers and Nevil? : Solicitors for Appellants. 
H. S. L. Polak : Solicitor for .Respondent. 
KR, : Appeal allowed, 


Present :—Lord Blanesburgh, Lord Tomlin, Lord Russeù of . 
Killowen, and Sir Lancelot Sanderson, 


SRL THAKUR RAM KRISHNA MURAJI 
Da. 


RATAN CHAND AND ANOTHER, 


| ON- APPEAL FROM THE Higa COURT oF JUDICATURE AT 
ALLAHABAD, | 


Hindu Law :—Ancestral family business—Mortgage to pay off debts incurred 
in the business, when binding on miner cogarcener’s interest in family 
preperty— Reasonable enquirtes by lender—Debts incurred in new busi- 
ness started by manager —Incxpedicncy of referring to local Lommissioner 
mixed questions of fact and law. . 


The manager of a joint Hindu Fanilf ‘carrying on an aacoitedl family® 


business for the benefit oi the joint family, has authority to borrow money, if 
such borrowing is necessary for a legitimate and proper putpose of ‘the family 
business, (¢.g., for paying off debts incurred in connection with the business), 
and to secpre the same by mortgaging the joint family property. Thé charge 
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so created is binding on the family property, including the Interest of the minor 
co-parceners therein. 

If the lender acted honestly and with due caution, and made reasonable 
enquiries, which led him to believe that a sufficient and real necessity for the 
borrowing of the money for the purposes of the family business did exist, the real 
existence of the necessity is not a condition precedent to the validity of his 
charge, nor is he bound to see to the application of the money. 

Hantomanpersaud Panday v. Mst. Babose Munraj Keonweres, (1), fol- 
lowed. 

Quaere, whether the manager of a joint Hindu family can bind the interest 
of minor co-patceners by a mortgage of the family property for the payment of 
debts incurred in an entirely sew business started by himself. 

It is, as a rule, inexpedient to refer to a local Commissioner mixed questions 
of fact and law. y 

Judgment of the High Court, Allahabad, reversed. 


Appeal No. 128 of 1929 from a judgment and decree of the 
High Court, Allahabad, dated the and April, 1928, which reversed 
a judgment and decree of the Subordinate Judge of Cawnpore, 
dated the 31st January, 1924, 

The main question for determination on the present appeal 
was, whether a preliminary mortgage decree for sale, dated the 
26th July, 1922, made in suit No, 57 of 1922, was binding on the 
plaintiff-respondent, Ratan Chand, or not. The Subordinate Judge 
answered the question in the affirmative, but the High Court 
held the contrary, The facts giving rise to the litigation are fully 
stated in their Lordships’ judgment, 


Dunne, K, C. with Dube, for the Appellant: The business was 
a mere continuation of the old family business, It was an ances- 
tral business, in which debts were contracted by the managing 
member, and he mortgaged the property of the joint family for 
the purpose of paying off those debts. The lender made reason- 
able enquiries and acting on the strength of the order of the 
Court in the guardianship proceedings, he advanced the money: 
Hanoomanpersaud’s case, (1.) 


[ Lord Tomlin: You acted on the faith of the order of the 
Court granting permission for the mortgage. You are entitled to 


assume that the Court had made due enquiries iħto the nature of 
the debts.] ° 


In truth, as laid down by the Board in Gharid-Ullah v, Khalak 
Singh (2) no guardian ought to have been appointed, as a member 


(1) ¢({1856) 6 M. I. A. 393. 
(a) (1903) I. L. R. 35 AJl, 407. 
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of a Joint Hindu family has no share in the property till 
partition, 

We were not bound to establish legal necessity, but merely 
that we acted honestly and after making due enquiries, In this 
case, in fact, the permission of the Court in the guardianship pro- 
ceedings is an important factor in determining our dona fides, 

Learned counsel referred to the evidence, and submitted that 
there was no foundation for the view taken by the High Court 
that this was a new business started by the manager: Znspector 
Singh v, Kharak Singh (1) and the other decisions referred to 
therein, were therefore inapplicable, 

We made enquiries and ascertained that the money was 
required to discharge debts properly incurred in the business, 
We were not bound to see to the application of the money, 

[ Sir Lancelot Sanderson: When a man is lending money to 
a Hindu widow, he has to prove legal necessity. Does not the 
same principle apply here ? | 

We made proper and Jona fide enquiries as to the necessity, 

[ Lord Tomlin : So, in certain cases, an estate may be bound 
even if there is no necessity ? ] i i 

A Hindu widow has no power of alienation except for necessity, 
But herè we are concerned with the case of a manager of a joint 
family, He has power, as manager, to carry on the family busi- 
ness and to deal with the property of the joint family. 

[ Zord Tomlin: Has he got any wider power than that of a 
Hiadu widow? I should have thought he had not, and that 
exactly the same rule applied.] ` 

The suggestion of a new business was made for the first time 
in the appellate Court, 

[ Lord Blanesburgh: Assuming this was a new business, and 
the debts were incurred in the new business, would the minor be 
liable ? ] 

He would be equally liable, whether it was a new or an old 
business, 


The decision of the Board in Samyasi Charan v, Krishnadhay(2) 
on which the Judges relied in Zøspector Singh v. Kharak Singh(1) is 
distinguishable, It was a case under the Dayabhaga Law, and could 
not be applied when dealing with a Mifakshara family, 

[ Sir Lancelot Sanderson observed that in the High Court, Mr, 
Justice Sulaiman did not concur in the view that. the decision in 
Sanyasi Charan v, Krishnadhan (2), which related to a Dayabhaga 
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family, could apply to a Mitakshara family, and that the learned 
Judge was merely following the previous Division Bench ruling 
reported in Jnspector Singh v, Kharak Singh (1).] 

In the course of the argument the following decisions were 
also cited and discussed :— i 

Ganpat Rai v. Munni Lal (2) Tula Ram v. Tuishi Ram (3) 
Mahabir Prasad v. Amla Prasad (4) Chiranji Lal vw. Syed Liias Ali 
(5) Jagmohan v. Prag Ahir (6) Jado Singh v, Nathu Singh (7) Tami- 
seddi v, Gangireddi (8) Achuiaramayya v, Ratanjie Bhootaji (9) 
Niamat Rai v. Din Dayal (10). 

Their Lordships judgment was delivered by 

Sir Lancelot Sanderson :—This is an appeal -by the defen- 
dant idol through its manager, Ram Lal, against a decree of the 
High Court of Judicature at Allahabad, dated the and of April, 
1928, which reversed a decree, dated the 31st of January, 1924, 
of'the Subordinate Judge of Cawnpore. 

The suit was brought by Ratan Chand, a minor, under the 
guardianship of his mother, against the said defendant | idol, and 
one Gulab Chand, for a declaration that a preliminary decree, 
dated the a6th July, 1922 (and the final decree, ifgany), in Suit 57 
of 1922, in the Court of the first Subordinate Judge of Cawnpore, 
and decided by the Second Subordinate Judge of the said Court, 
is invalid, null and void and ineffectual. against the plaintiff, and 
that the property in dispute viz., a house in the city. of Cawnpore, 
the subject matter of a mortgage dated the sth of December, 
1920, is not saleable in execution of the said decree, Gulab 
Chand did not defend the suit; the defendant idol filed a written 
statement and contested the plaintiffs claim. 

The Subordinate Judge, on the 31st of January, 1924, made 
a decree dismissing the plaintiffs claim ‘with costs, and directed 
that the defendant idol should get his costs fromthe plaintiff, 
The minor plaintiff, Ratan Chand, appealed against that decree 
to the High Court of Judicature at Allahabad, which, on the 2nd 
of April, 1928, allowed the appeal, directed that the said decree 
of the Subordinate Judge should be set aside, and made a ‘declara- f 
tion ‘that the said preliminary decree, made on the 26th July, 

1922, as well as the final decree, if any, was invalid, void and 


G) (1928) L L. R. 50 All. 776. (2) (1911) I. L. R. 34 All, 135. 


(3) (2920) L L. R. 42 All. 559- (4) (1924) L L. R, 46 All. 364. 
, (5) (1994) L L, R. 46 All, 620. (6) (1925) I. L. R. 47 All. 452.. 
: (7) (1926) I. L. R. 48 All. 592. (8) (1921) L L. R, 45 Mad. 281, 


(9), (1925) I. L, R. 49 Mad. 211. (10) (1927) I. L; R. 8 Lah, 597. 
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‘ineffectual as against the plaintiff and that the said property was 
not saleable in execution of the said decree. It is against that 
decree of the High Court that the defendant idol, through’ his 
manager, has appealed to His Majesty in Council. 

The plaintiff, Ratan Chand, and the defendant, Gulab Chand, 


y 
did not file a case, and they were not represented on the hearing 


of this' appeal, 
The material facts are as follows :—-The defendant, Gulab 
‘Chand, is the adopted son cf one Hardeo Das, and the plaintiff, 


Ratan Chand, is'the natural son of Hardeo Das; Ratan Chand , 


was born after the adoption of Gulab Chand, 

Hardeo Das was a member of a joint Hindu family governed 
by the Mitakshara law. ‘He died in 1917, leaving three sons, the 
defendant Gulab Chand, the plaintiff Ratan Chand, and Madan 
Gopal, ` 

Hardeo Das until his death, carried on business in partoer- 
ship with his brother-in-law, Kalyan Mal, under the name and 
style of Hardso Das Kalyan Mal, After the death of Hardeo Das, 
Gulab Chand, acting on behalf of the members of the joint family 
to which he and Ratan Chand belonged, carried on the business 
with Kalyan’ Mal until the oth ‘October, ror9. On this date 
Kalyan Mal retired from the business, and the partnership was 
dissolved, Madan Gopal had died before this time. 


Accounts were taken, the outstanding debts due to the partner- 
ship were divided, and the liabilities which exceeded the assets, 
were apportioned. 


From that date, viz, the gth October, 1919, the business was 
carried on at the same premises, part of the joint family property, 
under the name of “ Hardeo Das Gulab Chand,” by Gulab Chand, 
purporting to act on behalf of the joint family. 


It appears that a new set of books was opened on that date, 


the balances of the partnership Hardeo Das Kalyan Mal, were 
not transferred to the new books ; but the liabilities were debited 
in a ledger account styled ‘‘ Hardeo Das,” è éa 


These liabilities® were discharged subsequently by fmeans of 
alienations of property of the joint family, as to whick- no question 
arises in this appeal. è 

‘On the and September, 1920, Gulab Chand applied to the 
District Judge under the Guardian and Wards Act: viz,,* Act VIII 


of 1890, to be appointed guardian of the person and property o af 
Ratan Chand, the minor plaintiff. 
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Amongst other matters the petition contained the following 
statement :— 

“ (2) The petitioner and Ratan Chand, minor, are own bro- 
thers and the business has been carried on jointly fora long 
time at the firm styled Hardeo Das Gulab Chand, The firm 
has suffered a loss of about Rs. 35,090, for half of which Ratan 
Chand, minor, also is responsible, The proper proceeding for the 
safety of the property of the minor and the petitioner appears 
to be this, that the whole or part of the house or other 
property mentioned in this application, in which one-half is the 
share of the minor and the other half of the petitioner, may be 
sold or mortgaged and the debt paid up and the remaining 
property may be free from the charge, As without the Certificate 
of guardianship of the said minor, no one is ready to take under 
mortgage or to purchase (the property) on account of there being 
the share of the minor, this application ‘is filed for the certificate 
of guardianship for the safety of the person and property of 
the minor,” 

The house in Cawnpore, which is the subject of the mortgage 
hereinafter mentioned, was included in the specification of the 
property stated in the petition to be joint family property. 
Apparently no objection was made to the appointment and the 
District Judge appointed Gulab Chand aa the certificated guar- 
dian of his minor brother Ratan Chand, It was held by the 
H h Court in this suit that this appointment was improper, 
as ıt appear2c o> the applicant’s own showing that the family 
was a joint Hindu family, and Gulab Chand should not have been 
appointed guardian of the property of his brother, who wasa 
member of the joint family, 


On the 15th September, 1920, Gulab Chand applied to the 
, District Judge for leave to mortgage the share of his minor 
brother to the same extent as he would mortgage his own share, 

That application was granted onthe same day. The High 
Court has further held in this suit that this order did not comply 
with’ the provisions of Section 31 of Act VIII of 1890, that it did 
not des¢yibe the property with respect to Which the permission 
was given, and did not specify any condition, 

On the 5th December 1920 Gulab Chand purporting to act for 
himself and as the certificated guardian of Ratan Chand, the minor, 
executed a mortgage of the said house in Cawnpore, which was 
part of the joint family property, in favour of the defendant idol to 
secure the sum of Rs, 15,000, with interest at the rate of r rupee 
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per mensem to be compounded at the end of threé months. The 
mortgage contained a recital that the firm styled Hardeo Das 
Kalyan Mal was discontinued with the consent of Gulab Chand and 
Kalyan Mal, and that after the shop had been discontinued Gulab 
Chand and Ratan Chand, minor, started a shop with their own 
funds, styled Hardeo Das Gulab Chand, 

It was furth er recited in the mortgage that the money was requi- 
ed for paying the debts of the firm of Hardeo Das Gulab Chand, 
and it is an admitted fact that the money borrowed on the security 
of the mortgage, was utilised for the payment of debts which had 
been incurred in connection with the business carried on under 
the name of Hardeo Das Gulab Chand, 

In 1922 the idol, through its manager, Ram Lal, instituted 
a suit on the mortgage against Gulab Chand and Ratan Chand 
the minor, Apparently the Court appointed Gulab Chand the 
certificated guardian of the minor, to act as guardian ad litem for 
him in the auit, The suit was not contested and on the 26th July, 
1922, preliminary decree for the sale of the mortgaged pro- 
perty. was made, 

This is the decree which is impugned by the plaintiff in this 
suit, 

As already stated the Subordinate Judge dismissed the suit, 
When the appeal instituted by Ratan Chand, the minor, came 
before the High Court, a new point, which was not covered by the 
issues tried by the Subordinate Judge, was raised. 

The new point was whether Gulab Chand started an entirely 
new business as distinct from the family business which had 
existed during the lifetims of his father Hardeo Das, and during 
the period after his death up to October, 1919, and whether it was 
of a wholly speculative nature, The High Court thereupon on the 
4th March, 1927, ditec‘ed that a Commissioner should be appoint- 
ed to examine the books which had been filed in the trial Court, 
and to report to the High Court upon the following questions ;— 

“ (1) Whether the old firm of Hardeo Das-Kalyan Mal carried 
on business relating to sugar, silver, gold) or cotton on itg own 
behalf or whether įt was confined to commission agencies, 

“ (2) Whether the new firm carried on any commisston agency 
business or not, . z 


. e 
“(3) Whether the latter business was of a gambling nature,” 


Each party. submitted questions for the considera tion of the 
Commissioner, who examined the books and made his report 
in the form of answers to the questions submitted to him ‘by-the 
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parties, The learned Judges of the High Court relying mainly on 
the report of the Commissioner and on ths recitals in the mortgage 
hereinbefore mentioned, cams to the conclusion that the business 
carried on under the styl of Hardeo Das Gulab Chand was in fact 
a new business, acd that it was impossible to hold ‘that the money 
secured by the mortgags was advancad for the purpose of financing 
a business which was the ancestral family business under a new 
name, They held, further, that the Commissioner’s examination 
of the account books and his report sbowed that the indebtedness 
of the new business which led up to the. miking of the mortgige 
of the 5th December, 1920, resulted chiefly from forward contracts, 
which constituted gambling or wagering transactions in cotton and 


gold, 

The learned Judges came to a further conclusion, viz. : that 
Ram Lal, who, as manager cf the estate of the idol, advanced the 
money, did not make all necessary enquiries. 


The learned Judges, therefore, held that the debts so incurred 
by the alleged new business were not binding upon the property 
of the minor, Ratan Chand, They allowed the appeal and: they 
made a decree in favour of the plaintiff as already stated. It was 
further ordered that the defendant idol should pay the plaintiffs 
costs in both Courts, 


Their Lordships do not propose to express any opinion as to 
the propriety of the appointment of Gulab Chand as certificated 
guardian of his minor brother, Ratan Chand or as to the question 
whether the order of the District Judge which granted leave to 
Gulab Chand to mortgage the minor’s share was irregular, inasmuch 
as, in their Lordships’ opinion, a decision in respect thereof is 
not necessary for the disposal of this appeal, 


Their Lordships will assume that the decision of the High 
Court in respect of these two matters was correct, but in their 
opinion this does not conclude the material issues which arise in 
this appeal, 


fore dealing with such issues their Lordships feel constrai wed 
to express their disapproval of the course taken*in the High Court 
with reference,to the examination of the books of the alleged new 
business carried on under tke style of Hardeo Das Gulab Chand. 
Their Lordships are not aware whether the order of the 4th March, 
1927, was made under protest by the appellant defendant or with 
his consent, and they are not prepared, therefore, to hold that 
the report of the Commissioner should be „disregarded, and they 
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have taken it into consideration along with the other evidence in 
the case, 
They are of opinion, however, that the method which was 


adopted bythe High Court is open to serious objections, The 


questions which were submitted to the Commissioner, comprised 
both questions of fact and questions of law. The distinction 
between contracts which are legitimate and genuine trading trans- 
actions of a speculative character and contracts which are simply 
gamirg and wagering transactiong is frequently a narrow one and 
difficult of determination evenafter the examination of the parties 
concerned, the course of the business and the nature of the con- 
tracts, It certainly was nota question which could safely be left 
to the decision of a Commissioner who had no materials before 
him except certain entries in books, The Commissioner was not 
subject to cross-examination as to his conclusions, and the parties 
were not afforded any opportunity of giving evidence asto any of 
the entries upon ' which the Commissioner based his conclusions, 
If the issues involved in the questions submitted to the Commis- 
sioner were in the opinion of the High Court, essential to the 
tight decision of the suit on its merits, the proper course would 
have been to frame the issues and refer the same for trial to the 
Court from whose decree the appeal was preferred, Such Court 
would then have taken any additional evidence which was requir- 
ed, and the trial Court would have submitted the evidence and its 
findings thereon to the Appellate Court,* 


The first question to be considered is whether the business 
carried on under the style of Hardeo Das Gulab Chand was, in 
fact a new business in respect of which Gulab Chand would not 
have authority to bind the property of his minor brother Ratan 
Chand. There is no doubt that up to the gth October, rgr9, the 
joint Hindu family, of which Gulab Chand and Ratan Chand 
were then members, was a partner in the business, Kalyan Mal 
was the other partner. Hardeo Das had been the manager, so 
far as the joint family was concerned, until his death ; after, that 
event Gulab Chand was the manager. Both Hardeo Das ‘and 
Gulab Chand carried on the partnership business for the benefit 
of the joint family, On the gth October, 1920, Kalyan Mal retired 
from the partnership business, Accotints then had to be taken 
for the purpose of ascertaining the assets and liabilities of the part- 
nership business and adjusting the rights and liabilities of the part- 


*See order 41, Rule.25, Civil Propedure Code.-=x. J. R. 
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ners as between themselves viz,, the joint Hindu famlly, on ‘the one 
hand, and Kalyan Mal on the other hand, 


The business had on the dissolution accrued to the joint family, 
Gulab Chand, as the manager of the joint familyfthen bad to 
consider what was to be do ne with the interest of the joint family 
in the business, and the goodwill, if any, thereof. He decided to 
carry it on for the benefit of the joint family. For this purpose 
new accounts had to be opened, and as Kalyan Mal had ceased to 
be interested the name was changed from Hardeo Das Kalyan 
Mal to Hardeo Das Gulab Chand. It is significant to note. that 
this was done on the same day as the dissolution of the- firm of 
Hardeo Das Kalyan Mal, The business was carried on at the 
same place by Gulab Chand and there is no doubt as appears 
from the report of the Commissioner, that for at least six months 
after the change of name, the nature of the business was the same 
as before the change of name ; no wagering transactions were 
entered into and substantial profits were made, The fact, if it 
be the fact that Gulab Chand, at a later stage, entered into specu- 
lative transactions did not make the business a` new business 
retrospectively or otherwise. Nor did the fact that Kalyan Mal 
had ceased to be a partner with the joint Hindu family in the 
business, and that the name was changed have the effect of con- 
verting the business which theretofore had been carried on for the 
benefit to the joint family, into a new business, 


The recital in the mortgage that the firm styled Hardeo Das 
Kalyan Mal was discontinued and that Gulab Chand and Ratan 
Chand started a shop styled Hardeo Das Gulab Chand with their 
own funds, in their Lordships’ opinion, is not destructive of this 
view. It must be taken into consideration with the other facts 
proved in the case, It is to be noted that the recital is that the 
firm of Hardeo Das Kalyan Mal was discontinued ; that is another 


` way of stating the dissolution of partnership which occurred when 


Kalyan Mal retired from the partnership, which consisted of the 
twoepartners, Kalyan Mai and the joint Hindu family. It did not 
necessarily mean that the business carried on fn the name of the 
old partnership came to an end, The fact is that without any break 
of continuity or interval the business was carried on under the 
new name, The statement that Gulab Chand and Ratan Chand 
started a shop with their own funds is not inconsistent with 
the conclusion that they continued to carry on with the 
joint family funds the, business in which the joint family had-for 
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many years had an interest, but under the new style, vizą Hardeo 
Das Gulab Chand, . 

In their Lordships’ opinion the recitals are not inconsistent 
with the inference to be drawn from the other known facts of the 
case, but that indeed, in some respects they confirm such inference, 
Their Lordships, therefore, are not able to agree with the con- 
clusion arrived at in this respect by the High Court, and on 
consideration of all the evidence they are of opinion that the 
business carried on under the style of Hardeo Das Gulab Chand 
was so carried on for the benefit of the joint family, and that it 
was a continuation of the ancestral family business which had 
hitherto been carried on inthe name of Hardeo Das Kalyan Mal, 
Consequently. Gulab Chand, being the manager of the joint family 
and carrying on the business for the benefit of the joint family had 
authority to borrow money, if such borrowing was necessary for a 
legitimate and proper purpose of the family business and to secure 
the same by mortgaging the joint family property ifthe charge so 
created were such asa prudent owner would make in order to 
benefit the estate, 

T he next question, therefore, is whether the borrowing of the 
Rs. 15,060 was such as Gulab Chand, as manager of the joint 
family business, had authority to make. 

There is no doubt on the evidence that at the time the mort- 
gage of the 5th December, 1920, was executed, the creditors of 
the firm of Hardeo Das Gulab Chand, were pressing for payment 
and that there was urgent necessity for raising money to meet the 
demands of the creditors, Further, as stated by the High Court 
it is an admitted fact that the Rs, 15,000, advanced on the security 
of the mortgage, was utilized in the payment ofthe debts of the 
business of Hardeo Das Gulab Chand, 

It was held, however, by the High Court that the debts so paid 
off were gambling debts of Gulab Chand, and that the property 
of the minor, Ratan Chand, could not be made liable in respect of 
such debts, 

This conclusion was based on the report of the Commissioner 
who based his repprt on the examination of the books and who 
came to the conclusion that after a period of six nfontbs from 
October, 19t9, the wagering transagtions increased and the com, 
mission agency business dwindled accordingly. 

In view of the unsatisfactory manner of taking the evidence 
on this question, to which reference has already been made their 
Lordships would hesitate considerably before holding that the 
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money which was borrowed had been used to pay debts incurred 


“by Gulab Chand in gambling, But it is evident from the Com- 


missioner’s report that even during the period when the alleged 
wagering transactions were taking place, there were transactions in 
which actual goods were dealt with, and there is no proof on which 
their Lordships can rely, that the money borrowed on the security 
of the mortgage was used for paying gambling debts of Gulab 
Chand, as distirguished {rom legitimate trade transactions of the 
business which may have been of a speculative nature, 

Their Lordships, therefore, are not able to accept the decision 
of the High Court in this respect, 

There is another material matter to which it is necessary to 
refer. The High Court held that Ram Lal did not make all neces- 
sary enquiries before he advanced the money, and that he had 
clear notice that the former partnership had been discontinued 
and a shop styled under a different name had been started and had 
incurred debts, As regards the last-mentioned matter their Lord- 
ships have already indicated their opinion that the business carried 
on in the name of Hardeo Das Gulab Chand was not a rew basi- 
ness in the sense indicated in the High Court’s judgment, The 
consideration of the question whether Ram Lal made reasonable 
enquiries nece ssitates a reference to the evidence in the case, 

Before dealing therewith it is desirable to state the rule of law 
which is applicable to the facts of this case, It is to be found 
in the judgment of the Board in Hunooman Persaud Panday v, 
Musummat Babooe Munraj Koonweree (1) and is as follows:— 

“ Their Lordships think that the lender is bound to enquire into 
the necessities for the loan, and to satisfy himself as well 
as he can, with reference to the parties with whom he is dealing, 
that the ma nager is acting in the particular instance for the benefit 
of the estate. But they think that if he does so enquire, and acts 
honestly, the real existence of an alleged sufficient and reasonably- 
credited necessity is not a condition precedent to the validity of his 
charge, and they do not think that, under such circumstances he is 
bound fo see to the application of the money. It is obvious that 
money to he secured on any estate ia likely tq be obtaired on 
easier terms than a loan which rests on mere personal security, 
and that, therefore, the mere creation of a charge securing a pro- 
‘per debt cannot be viewed as improvident management; the 
purpo ses for which a loan is wanted are often future, as respects 
the actual application, and a lender can rarely have unless he enters 


(1) (1856) 6 M. 1. A. 393 (424) 
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on the managemsnt, the means of controlling and rightly directing 
the actual application. Their Lordships do not think that a dona 
Jide creditor should suffer when he has acted honestly and with 
due caution, but is himself deceived. f 

The evidence shows that the transaction was negotiated through 
a broker named Angleshwar. Both the broker and Gulab Chand 
informed Ram Lal that the firm of Hardeo Das Gulab Chand was 
owing money to various creditors, and the names of some of the 
creditors were mentioned, Ram Lal then made enquiries on his 
own behalf from Kalyan -Mal, the uncle of Gulab Chand, who 
informed him that it was correct that money was due to people in 
the market, and that he, Ram Lal, might advance the money 
without danger, Ram Lal was informed that Gulab Chand was 
guardian of Ratan Chand, he asked Gulab Chand for the certifi- 
cate of guardianship ; Gulab Chand produced the certificate of 
guardianship, as well as the order of the Court granting Gulab 
‘Chand permission to mortgage the minors share in the property 
as well as his own share, Ram Lal was informed that the debts 
were not the psrsonal debts of Gulab Chand, but that they had 
been incurred in connection with the business carried on in the 
name of Hardeo- Das Gulab Chand, Ram Lal made enquiries 
personally from some of the alleged creditors, and he found that 
money was owing to them as stated by Gulab Chand, 


It is to be noted that it was recited in the mortgage that 
Gulab Chand had bsen- appointed by the Court as guardian of 
the person and property of Ratan Chand the minor, and that Gulab 
Chand had obtained permission of the Court to mortgage Ratan 
Chand’s share in the property, These were matters which Ram 
Lal was entitled to take into consideration when deciding whether 
he would advance the money. Though it turns out afterwards 
that the orders of the Court may have been irregular, there is no 
suggestion that Ram Lal had at the date of the mortgage any 
knowledge of such irregularity. Ram Lal, however, according to 
the evidence, did not rely solely upon the above-mentioned orders 
of the Court for, as already indicated, hê made enquiries mot only 
from Gulab Chand*and the broker who was acting for him, but also 
from some of the creditors of the firm of Hatdeo Dgs Gulab Chand 
whose name; were given to him by. Gulab Chand and the broker, 
The information which he received was all to the same effect, viz., 
that the debts were the debts of the business, that the creditors 
were pressing for payment, and that the money was really necessary 
for meeting the liabilities of the business, 


573 


PC, 


1931. 


Sri Thakur Ram 
Krishna Maraji 


v. 
Ratan Chand. 
Sir Lancelot 

Sanderson. 


—— 


574 


P.C 


193%. 
Sat 


. Sri Thakur Ram 
Krishna Muraji 


v. 

Ratan Chand. 

„Sir Lancelet 
Sanderson, 


wmn ae 


aside, and the 


KJR 


THE CALCUTTA LAW JOURNAL. ‘{Vor. Li. 


In view of this evidence their Lordships are unable to adopt 
the conclusion of the High Court in respect, of this matter, and 
they are of opinion that the evidence shows that Ram Lal did act 
honestly and with due caution, that he made- reasonable enquiries, 
which led him to believe that a sufficient and real necessity for the 
borrowing of.the money forthe purposes of the family business 
did exist, That‘being so, it was not necessary for him to-see to 
the application of the money, 

For these reasons their Lordships are of opinion that the 
appeal must be allowed the decree of the High Court set 
decree of the Subordinate Judge restored, 
The plaintiff respondent must pay the costs of the defendant appel- 
lant, both of this appeal and of the appeal to the High Court, 
Their Lordships will humbly advise His Majesty accordingly. 

#8. L. Polak: Solicitor for the Appellant. 
_3 Appeal allowed, 
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` Before Mr. Justice Mukerji and Mr. Justice Mitier, 


DAULAT BHUIYA, Crvir. 
1930. 
a g wee 


August, I3, af. 
RAHISA BANU anD oruzks.* gpl 


Civil Procedure Cede, O. a1, R.66-—Omission te state thevalue in the sale 
preclamation, if a material irregularity 
Mere omission to state the value in the sale proclamation is not a material 
irrégularity v itiating the sale, It is merely an irregularity not necessarily vitiating 
the sale, unless it is established that such omission had a material effect upon the 
number of bidders, and upon the price. 
Fasimuddin Sarkar v. Manmohini Dassya (1) followed. 
Sadatmand v. Fhul Kuar (2) explained and distinguished. 
Appeal by the Judgment-debtor No, 1. 
The material facts appear from the judgment, 
Mr, Annada Charan Karkoon for the Appellant. 


Mr, Satindra Chandra Khasnadis for the Respondents, 

C. A, V. 

The judgment of the Court was as follows :— 

This is an appeal by a judgment-debtor from an order refusing 
to set aside a sale of certain properties, Several questions were 
raised, but all of them with the exception of one had to be eventu- 
ally given up. The only question which requires consideration 
is whether the omission to state the value of the properties to be 
sold, when all other particulars have been given, is a material 
irregularity within the meaning of Or, 21, R. 90 C. P, C. 


Auguri, 21. 


Now, the particulars to be given in a sale proclamation are 
those mentioned in clauses (a) to (e) of sub-section (2) of rule 66, 
Clause (e), upon which reliance is placed as indicating the neces- 
sity of stating the value of the property, rung in these words: 
“ Every other thing wbich the Court considers material for a 
purchaser to know in order to judge of the nature and value 
of the property.” The clause cannot, in our” opinion, be , 

e 


# Appeal from Original Order No. 299 of 1929 against the order of Shib 
Charan Sil, Esq, Subordinate Judge, and Court of Zillah Mymensingh, dated 
the 28th February 1929. i 
(1) (1922) A. I, R. (Calc.) 94. s s 
“ (a) (1898) L. R. 25 I. A. 1456 ; 2 C. W, N. 550. ` 
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interpreted as meaning that the value as put by the decree-holder 
or as assessed by the Court is a thing which the purchaser must 
in all cases know in order to judge for himself the value of the 
property ; it cannot be contended that the purchaser would 
necessarily look upon the Court as an expert in valuation for his 
guidance or regard the decree-bolder’s valuation as in all cases 
reliable. The purchaser will have to form his own estimate of 
the value and if other ‘sufficient particulars are there in the sale 
proclamation, omission to state a valuation assessed by the Court or 
guessed by:the decree-holder may not matter, It is true that there 
may be cases in which the Court considers it material,—and so 
it does in a large majority of cases, to let the purchaser know 
what value the parties put upon the property or what in its own 
opinion its value is, And if it considers it material for the pur- 
chaser to know the same, it must be careful to see that it does 
not err too much on one side or the other, but that the valuation 
that is put down is as approximately correct as possible, so that 
the purchaser may not be misled. 

In support of the contention that the insertion of a value in 
the sale proclamation is obligatory, reliance has been placed upon 
the following words of the Judicial Committee in the case of 
Sadatmand v, Phul Kuyar (x) :— Whatever material fact is stated 
in the proclamation (and the value of the property is a very 
material fact) must be considered as one of these things which 
the Court considers material for a purchaser to know and it is 
enacted in terms (though express enactment is hardly necessary 
for such object) that those things shall be stated as fairly and 
accurately as possible.” Their Lordships however in a preceding 
passage in their judgment said that “it was made gratuitously by 
the decree-holder and the Court.” In our opinion, what their 
Lordships meant by the passage relied upon was that when a valua- 
tion has been stated in the sale proclamation it is a material fact 
within Sub-section (e). Of course, when the Court considers it 
material to that the purchaser knew its own or the decree-holder’s 
or the judgment-debtdr’s value the same must be stated fairly 
and accfyrately, If it considers it material to Pasert its own valua- 
tion in the proclamation it is bound to hold an investigation for 
ascertaining the value, if such investigation be necessary [ Lachwan 
v. Ganga (2), Saurendra vy, Hurruck Chand (3), in which the 

(1) (1898) a5 I. A. 146; 2 C. W. N. 550. 

{a} (1910) 15 C. W. N, 713. 

(3) (1907) 12 C. W. N., 542 
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y 
observations to the contrary in Kast v, Jamuna (1) were held to 
be objter |, In exceptional cases it may be considered necessary 
to put down the valuation as given by both parties instead of the 
Court itself trying to value the property, [ Bejoy Singh v. Ashutosh 
(2)]. In the cases of Thiru Vengada Swamy v, Govindaswamy (3), 
Rup Kishore v. Collector of Etah (4) the words of the Judicial 
Committee in Sadatmand's case referred to above have been under- 
stood in the same way, It may be noted here that the former 
was @ case in which the valuations as given by decree-holder and 
by the judgment-debtor were inserted in the sale proclamation 
and the Court did not proceed to fix its own valuation, and in the 
latter case no valuation at all was given, It is true that there 
may be circumstances present in a particular case which indicate 
that the valuation fixed by the Court isa thing which a purchaser 
ought to know, and if that be established an omission to give such 
valuation may amount to a material irregularity, In the case of 


Josimuddin Sarkar v. Manmohini Dassya (5) it was said that an- 


omission®o state the value in the sale proclamation is an irregu- 
larity but its omission does not necessarily vitiate the sale unless 


it had a material effect upon the number of bidders and upon the. 


price. What perhaps was meant in the decision was that the 


omission was an irregularity, but to be a material irregularity the. 


consequences aforesaid should have been established. 


As we are unable to hold that there was any material irre-— 


gularity we must dismiss this appeal, which we do, but without 
any order for costs, i 
P, N, R, ; Appear dismissed, 


© (1) (1904) L L. R. 31 Cale, 922. 
(a) (1923) 28 C. W. N. 552. 
(3) (1927) 1. L. R, 51 Mad. 655. 
(4) (1929) I. L. R. 52 All 115. 
(5) (1922) A. I. R. (Calc.) 94 
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CIVIL REVISION. 
Before Mr, Justice D. N, Mitter, 
SURYA KUMAR MITTRA AND OTHERS 


D. 
MUNSHI NOAB ALI AND OTHERS,* 


Preempiton—Bengal Tenancy Act (VII of 1885), section 26 F—Lanmdlords on 
whom no notice has been served, if can claim any right to pre-emgpt. 

Section 26 (F) was intended to give aright of pre-emption to the landlord of 
an occupancy holding in case of transfer of the occapancyh-olding either by 
private treaty or in execution sales in favour of persons who are strangers to the 
holding. 

An occupancy holding was sold in execution of money decree and purchased 
by the decree-holder. The decree-holdor had notices served on some of the 
co-sharer Igndlords under section 26 (E), clause 4 of the amended Act. Some 
co-gharer landlords Whose names were not mentioned in the notice and on whom 
no notico was admittedly served filed a petition for exercising the” right of 
pre-emption which was rejected on the ground that the names of these landlords 
were not included in the notice. 

Held, that it would be right to construe the section 26 (F) as giving the right 
of pre-emption not only to those landlords on whom notices have been issued but 
algo to those on whom notices have not been issued under section 26 (C) or 
26 (E) but who claimed to be the landlord of the occupancy holding. 

Held further, that the landlords on whom notices Have not beon issued under 
section 26 (C) or 26 (E) are not in any way bound by the limitation provided for 
in section 26 (F) vfs., that the right has to be exercised within two months of the 
service of notice issued under section 26 (C) or 26 (E). 


Application for Revision under section x15 of the Civil Proce- 
dure Code. 

The material facts appear from the judgment, 

Mr, Hiralal Chakravarty for the Petitioners, 

Mr. Nripsndra Chandra Das for the Opposite Party, 

The judgment of the Court was as follows:— 


Mitter, J. :—The question which arises in this rule relates to 
the new prowsions of section 26 (F) of the Bengal Tenancy Act as 
amended by Act@V of 1928. This case illustrates one of the difi- 
culties which arises in the working of the provisions of the Act, 
With great respect to the legislature I think that it seems to have 


æ Civil Revision Case No. 1551 of 1930 against the order of the Munsiif 
Cenigal Court, Dacca, dated the 6th September 1930. 
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left much that ought to have been stated for clarifying the provi- 
sions of the Act, In this case it appears that an occupancy holding 
was sold in execution of a money decree and was purchased by the 
decres-holder. The decree-holder had notices served on some of 
the co-sharers landlords whom he named in the notices as contem- 
plated by section 26 (E), clause 4 of the amended Act. He issued 
notices on five of the tenure-holders who were the immediate land- 
lords of the raiyats whose occupancy holding had been sold by the 
compulsory sale, lt is said that there are about thirty tenure- 
holders who are the immediate landlords of the raiyat, An appli- 
cation was made on the r6th April r930 by eight of the co-sharers 
under section 26 (F), clause (1) for exercising their right of pre- 
emption, They applied that the entire holding be transferred to 
themselves, Of these eight persons who applied under section 26 (F) 
two of them, namely, Prokash Kumar Mitra and Chandra Kumar 
Mitra were served with notices under section 26 (E), clause (4) on 
the rsth February 1930, The application of these two persons was 
filed evidently beyond two months prescribed in section 26 (F), 
clause (r). The other six persons who joined alleged that they had 
received no notices under section 26 (E), clause (4) but they came 
to know of the sale in execution sometime onthe 25th February 
1930 and they joined in the application with Prokash Kumar Mitra 
and Chandra Kumar Mitra, The Munsiff has thrown out the appli- 
cation on the preliminary ground that so far as Chandra Kumar 
and Prokash Kumar are concerned, the application is beyond two 
months and, therefore, not entertainable having regard to the provi- 
sions of section 26 (F), clause (1), He has also thrown out the 
application of the other six persons who alleged that they received 
no notices as their names do not appearin the notice under sec- 
tion 26 (E), clause (4). A rule has been obtained in this Court at 
the instance of revyen out of eight applicants, one of them having 
died without leaving any issue. The present rule has been applied 
for rot only at the instance of the applicants on whom notices were 
served but alsoon behalf of the rest. Itis said that one of the 
tenure-holders died and his heirs have been made parties ¢e the 
present suit as petiféoners, It is argued in support of this rule that 
the Munsiff has clearly acted without jurisdiction, in ‘tefusing to 
entertain this application atthe instance, at any rate, of those 
petitioners on whom notices were not served under section 26 (E), 
clause (4). In order to consider the soundness of this contem- 
tion, it is necessary to consider the scheme and policy of the 
amended proyisions of the Bengal Tenancy Act, It dppears 
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to me that it was intended by section 26 (F) to give a 
right of pre-emption to the landlord of an occupancy holding 
in case of transfer of the occupancy holding either by private 
treaty or in execution sales in favour of persons who are 
strangers to the holding, That is the principle which is 
recognised undoubtedly by the provisions of that section, But 
certain limitations are provided as to the time during which 
this right must be exercised and it is said in that section that this 
right should be exercised within two months of the service of the 
notice under section 26 (C) or 26 (E), The act does not make any 
provision with regard to cases where no notice has been issued on 
persons who claim to be the landlords of the occupancy holding 
which has been sold as contemplated by section 26 (C) or 26 (E). 
In such a state of things I think it would be right to construe the 
section as giving the right of pre-emption not only to those landlords 
on whom notices have been issued but also to those on whom 
notices have not been issued under section 26 (C) or 26 (E) but 
also claimed to be the landlord of the occupancy holding the right 
to be exercised within a reasonable time of the knowledge of the 
sale, It cannot be contended that although the legislature intended 
clearly by the provisions of section 26 (F) to give a right of pre- 
emption to the landlord, it could only be exercised by persons who 
would be described in the notices served through the Collector as 
the landlords of the holding although in reality there may be 
persons other than those named in the notices who are co-sharers 
in the superior interest. This could not have been the intention of 
the legislature. In those circumstances I think itis right to treat 
the application of the petitioners other than Chandra Kumar and 
Prokash Kumar as an application made under section a6 (F) for 
the exercise of the right of pre-emption, they not being the tenure- 
holders who are, in any way, bound by the limitation provided for 
in that section, namely, that the right has to be exercised within 
two months of the service of notice issued under section 26 (C) or 
26 (E). It is admitted that no notice has been served on them, 

In these circumstances I think the rule must be made absolute 
and the oase be sent back tothe Munsiff ineorder that he may 
entertain fhe application and decide if there is any contention as 
to whether the present applicants except the applicants Prokash 
Kumar Mitra and Chandra Kumar Mitra are tenure-holders and 
hold the superior inferest either wholly orin part. Ifthe Munsiff 
comes to the conclusion that they are the immediate landlords of 
the ofcupancy holding he will grant their application and permit 
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them to exercise the right of pre-emption as I understand the entire 
purchase-money has been deposited in pursuance of the provisions 
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` these persons are not co-sharer tenure-holders he will dismiss the 
application, i 


There will, however, be no order as to costs. 


P, N. R Rule made absolute ; case sent back, 


| ‘APPELLATE CIVIL 
Before Mr, Justice C, C. Ghose and Mr. Justice Mallik, 


THE CORPORATION OF CALCUTTA 
D, 
NABIN CHANDRA DHUR.* 


Jwrisdiction~Appeal Jrom the order of the Chief Executives Oficer—No ebjection 
under section 139 (2) of the Calcutta Municipal Act (II B. C. of 1923)— 
Revised assessment—Appeal from. the order af Small Cause Court Fudge, 
if maintainable—Calcutia Municipal Act, Secs. 139,140, 14%, 504— Rate- 
payer's remedy. 


‘Certain premises were assessed originally at 2 certain annual value but 
during the general revision of assessment, the annual value of the premises in 
question was increased. Attempts were made to serve the owner (the respon- 
dent) with notice under section 138 of the Calcutta Municipal Act by means 
of registered post, but as he would not take delivery of the registered cover, 
it was returned by the Post Office with an endorsement that delivery did not 
take place. The Corporation thereafter availed themselves of the provision 
of section 504 of the Act and caused a yellow notice to be ‘posted on the premises. 
No objection was lodged within the period prescribed in section 139 (2). The 
Chief Executive Officer held that as there was no objection under secton 
139 (a), the Increased assessment had become final and binding. On appeal, 
it was held by the Smgll Cause Court Judge, that as there was np compliance 
with the provisions of section 138 read with section 504 of the Calcutta | Munici- 
pal Act, the appeal should be treated as an appeal unfler section 141. He 
therefore entered into merits and reduce@ the assessment. On appeal to the 
High Court: : 


* Appeal ‘from Original Order No. 561 of 1929, against the order of G. O. 
Remfry Esq,, Chief Judge of the Court of Small Causes, Calcutta, dated the 
a2nd August, 1929, ef A 
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Held, that no appeal lay to the Small Cause Court as there was no 
determination of an objection by the Chief Executive Officer under the provisions 
of section 140 of the Calcutta Municipal Act. 

That the Small Cause Court Judge had no jurisdiction to deal with the case 
on its merit and his order was therefore ultra vires. 

That an appeal sgainst the order of the Small Cause Court Judge to the 
High Court was maintainable as the order was not a final adjudication of the 
matter. It was neither a preliminary decree nor an order, but was an expression 
of opinion on the part of the Small Cause Court Judge, that he had jurisdiction 
in the matter and that he could interfere by some other means than by way of 
mandamus, = 

If tho rate-payer had a grievance that he had not been afforded an opportunity 
of being heard in support of any objection be might have against the increased 
assessment, his course was to apply to the Judge exercising the Ordinary Original 
Jurisdiction of High Court and apply for an order in the nature of mandamus 
and not by appeal to the Small Cause Court Judge under section 141 of the 
Calcutta Municipal Act, 


F. C. Mukherji v. Karnani Industrial Bank Lid. (1) referred to. 


Appeal by the Defendants, 

The material facts appear from the judgment, 

Messrs. Pugh and Krishna Lal Banerji for the Appellants. 

Messrs. Sarat Chandra Mukherji and Indu Bhusan Mukherji 
for the Respondent, 

The following judgment was delivered: 

This appeal must be allowed and for the following reasons, 
The appeal relates to a question arising on- the construction 
of section 140, 141 and 142 of the Calcutta Municipal Act 
III (B.C.) of 1923. The respondent Nabin Chandra Dhur is 
the owner of certain premises in Calcutta being 264 E, Bowbazar 
Street, These premises were assessed originally at an annual 
value of Rs, 324 ;.but during the general revision of assessment in 
the Ward in which these premises are situate, a revised assessment 
came into force from the 4th quarter of 1928-29, Under the 
revised assessment the annual value of the premises in question 
was increased from Rs, 324 to 540. The case for the Corporation 
of Caleutta is that althOugh notice of this revised assessment 
had been served on the owner, no objection® to same had been 


„fled under’ section 139 within the period prescribed in section 


439 (2) and that in the eventsewhich have happened the revised 
valuation of the premises had become final and binding under 
the law, and:as there was no determination of any objection , 
against the said revised assessment under section 140, the owner 


1) (1930) 52 C. L. J, 100; 34 C. W, N. 1054. 
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of the premises could not avail himself of the provisions of Sec- 
tion 141, and fyrther that the judgment of the Chief Judge of 
the Small Cause Court dealing with the matter on the merits 
was illegal and without jurisdiction, The case for the respondent 
is that the notica was not served, that there was no compliance 
with the provisions of section 138 or section 504, and inasmuch 
as the respondent had not been given any opportunity of urging 
his contention against the increased assessment, the decision of 
the Corporation that the increased assessment had become final 
and binding under the law was not a determination within the mean- 


ing of section 140 of the Act, and that that being so, he was entitled ` 


to avail himself of the provisions of section 141 of the Act and 
come to the Small Cause Court for redress. 

These being the respective contentions of the parties, it is 
necessary to set out very briefly what exactly had happened, It 
appears that the respondent does not himself reside at premises 
No. 264 E, Bowbszar Street; he resides at premises No. 51, 
Beviapukur Lane, The evidence is that attempts were made to 
serve him with notice under section 138 by means of registered 
post, but the respondent would not take delivery of the regis- 
tered cover, it was returned by the Pog Office with an endorse- 
ment that delivery had not been taken, It appears that the 
Corporation thereafter availed themselves of the provisions of 
section so4 of the Act and caused a yellow notice to be posted 
on the premises in question. It is common ground that there 
was no objection lodged urder section 189 of the Act and con- 
sequently section 140 did not come into play, 


The learned Judge in the small Cause Court has observed 
that notice under section 138 which was sent by registered post 
was one which was rot properly served. Inthe second place the 
learned Judge states that not until efforts were made to find out 
who the occupier of the premises was and not until the occupier 
was served with the notice under section 138, could the Corpora- 

‘tion avail themselves of the provisions of section 504 and post a 
notice in yellow on the premises. In the view of the learned 
Judge there was no compliance with the provisions of section 138 
read with section 504 of the Act. That being thé position in the 


estimation of the learned Judge, he tfen proceeded to enquire ag” 


to what his powers were for-interfering with the increased assess- 
ment which according to the Corporation had become final and was 
binding on the rate payer concerned under the law, The learned 
Judge was aware that he could not interfere by way of mandamus, 
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He thereupon proceeded to treat the appeal which was filed 
before him as being an appeal in compliance with the provisions 
of section 141 and proceeded to dispose of the matter on the 
merits, The result of the decision of the Smali Cause Court 
Judge was that the assessment was reduced to a certain figure, 

The whole point therefore resolves itself into this, whether 
under the circumstances of this case there not having been the 
determination of an objection lodged under the provisions of 
section 139 there could arise any appeal to the Small Cause Court. 
Mr, Pugh has contended that on the facts it could not be doubted 
“that the yellow notice was properly served and that no objection 
having been lodged under section 139, there was no determination 
of an ‘objection’ within the meanicg of section 140 and that there- 
fore section 141 did not come into play, We are inclined to agree 
with Mr. Pugh, we are satisfied that there was no determination of 
an objection by the Chief Executive Officer under the provisions of 
section 140 and therefore it must follow as a natural and logical 
corollary that there could not under those circumstances arise any - 
question of an appeal to the Small Cause Court Judge, Further, 
in our opinion, it is abundantly clear that not until there was deter- 
mination of an objection within the meaning of section 140, could 
the Small Cause Court Judge clothe himself with any powers 
whatsoever to do in effect what he was not entitled to do having 
regard to the course of events in this case, Ifthe rate-payer had 
a grievance that he had not been afforded an opportunity of being 
heard in support of any objection he might have against the 
increased assessment, bis obvious course was to apply to the Judge 
exercising the Ordinary Original Jurisdiction of this Court and 
apply for an order in the nature of a mandamus such as was applied 
for in the case of J, C, Mukherji v. Karnani Industrial Bank 
Lid, (1), The Corporation if such an order was obtainable would 
have shown cause and there would have been a proper determina: 
tion by a proper forum of the question that would legitimately arise 
whether or not there was service of notice under section 138, 
whether or not there was hotice, under section 504, whether or not 
an objectign was tenable under section 139, whether or not there 
had been a determination of such objection within the meaning of 

*section 140, In such a preceeding the rate-payer would have 
obtained proper and ample redress, But he could not, simply 
because the Corporation intimated that no objection had been 
received and that under the circumstances increased assessment had 
(1) Ug30) 52 C., L. J. 100 3 34 C. W. N. 1054. 


Vor, LIIL] HIGH COURT, 


become final, rush to the Small Cause Court and start a proceeding 
ostensibly under colour of section 141 of the Act but virtually for 
the purpose of extending the jurisdiction of the Small Cause Court 
ina matter in which it had no jurisdiction. We are of opinion 
that Mr. Pugh’s contentions are sound and must be given effect to. 
If the learned Small Cause Court Judge had no jurisdiction in the 
matter to deal with the merits in the circumstances which have 
happened, then the order itself is sé/ra vires and must be set 
aside, 

A small point was raised that there is no appeal against the 
order of the Small Cause Court Judge made on the asth July 31929, 
and that this Court is not entitled to interfere with tbat order, 
To start with, the order in question did not amount to a final 
adjudication of the matter. Allthat it amounted to was an ex- 
pression of opinion on the part of the Small Cause Court Judge 
that he had jurisdiction in the matter and that he could notwith- 
standing the fact that he could not issue any order by way of 

mandamus interfere by some other means, It was nota prelimi- 
nary decree, It was not even an order, It was a proceeding 
which had to be read along with the final order on the 22nd August 
1929. Mr, Pugh’s clients as they have appealed against the order 
of the 22nd August 1929 could question and canvass the entire 
proctedings by which expression is meant the orders of the Small 
Cause Court Judge dated the 25th July and the 22nd August 1929, 
It is said further that the procedure indicated in the earlier por- 
tion of this ‘judgment namely that the dissatisfied rate-payer has 
got to apply to the Judge on the original side for relief is one 
which is costly, With those considerations we are not concerned, 
The law bas indicated a procedure and whether itis a costly and 


expensive procedure or one which is attended with inconvenience 


or not are matters for the legislature and not for us. 

Under these circumstances the appropriate order is that the 
entire proceedings should be set aside and the orders complained 
against should be discharged and this appeal must be allowed with 
costs, We assess the hearing fee at five gold mohurs, ee 
A.T, M. = Appeal allowed, 
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RADHA NATH CHAKRABARTI 
v. 
NAGENDRA NATH CHAKRABARTI AND OTHERS,* 


Suit, maintainability of}—Suit by one of the mortgagees to realise his share of 
morigage money—Other morigagee, defendani—Ne step taken by the other 
mortgagee—Atiesting witness—Hovidence Act (I of 1872), Secs 114-~Natural 
présumption—Signing of document. 

Ordinarily a suit, on a mortgage bond should be for the whole of the amount 
of the mortgage in order to avoid multiplicity of suits and neither the mortgage 
money nor the security can be split up without the consent of the parties or 
permission of the Court. 


Where the suit was to recower half the share of the money alleged to be due 
on a registered mortgage bcnd from the whole of the mortgaged property and the 
other mortgagee, although asked to join in the suit, refused to do so and did not 
put in any statement or taken any part In the proceeding 3 


Held, that under such circumstances, the plaintiff was entitled to maintain the 
guit as against the mortgagor for the share of money due from him, 


Suni? Bala Debi v. Dhara Sundari Debi Chewdkurani (1) distinguished. 

As the attesting witnesses were dead, the primary Court relying on the pre- 
sumption of section 114 of the Evidence Act held that the witnesses signed the 
mortgage bond as attestiog witnesses after the mortgagor had signed it. The 
lower appellate Court took the evidence of the plaintiff mortgagee as to the time 

“when the attesting witnesses signed the bond and held that the evidence entirely 
supported the presumption on which the first Court relied : 


Held, that the lower appellate Court was entitled to take the additional 
evidence. / 


_ That the primary Court was right in the circumstances, in presuming that the 
attesting witnesses signed the mortgage bond after the mortgagor, as there was 
nothing to suggest that in fact they signed before the mortgagor and the finding 


that they were attesting witnesses practically involved the finding that they signed 
after the mortgagor. 


Appeal by the Defendant No, 1. 
Suit on mortgage, . 
The material facts appear from the judgment, 
Mr. Nirmal Chandra Chakravarty for the Appellant, 
Miss, Girija Prosanna Sanyal and Sourindra Narayan Ghose 
for the Respondents, > 
Mr, Biraj Mohan Majumdar for the Deputy Registrar, 
e Ld 
® Appeal from Appellate Decree No. 1270 of 1929, against the decree of Babu, 
Satya Charan Mukherjee, Officiating Subordinate Judge of Rangpur, dated the 


2nd January, 1929) modifying that of Babu Jitendra Kumar Biswas, Munsiff, 
and Cour at Gaibandah, dated the 14th February, 1927, 


(1) (1919) L, R. 46 1. A. 2723 I. L. R. 47 Cale. 175 ; 24 C. W. N. 297. 


Von, LIII} HIGH COURT. 


The following judgment was delivered :— 

This appeal has arisen out of a suit to recover half the share of 
the money alleged to be-due ona registered mortgage bond exe- 
cuted by one Krishna Lal Chakravarty in favour of Bhudar Chakra- 
varty in 1919. The plaintiff and defendant No. 3 are the successors 
of Bhudar and defendants Nos. 1 and 2 are successors of Krishna. 
The suit was decreed in fullas against defendant No. 1, in the trial 
Court but inthe lower Appellate Court it was decreed for half 
the amount, namely Rs. 81-9 as, as against defendant No. r, and 
dismissed as against defendant No. 2 inasmuch as it was held that 
defendant No, 2 was not properly represented in the suit. 

The principal point raised in this appeal is that a suit for half 
share of the money due on the mortgage is not maintainable, It is 
next urged that additional evidence should not have been taken after 
the arguments on both sides have been heard. Asto the second 
point there is not much substance, The additional evidence con- 
sisted of statement of the plaintiff as to the attestation of the 
mortgage bond. The bond was written by the scribe Kismatulla 
and attested by Danijulla and Gendla both of whom are dead. 
The plaintiff examined Kismatulla who said that he signed the bond 
before the mortgagor signed it. He is therefore not an attesting 
witness, Bat he has given evidence that the mortgagor signed it 
in the presence of two attesting witnesses Danijulla and Gendla, 
They were not questioned as to whether they signed the bond before 
or after the mortgagor, The Court of first instance relied on the 
presumption of section 114 of the Evidence Act and held that they. 
signed the bond as attesting witness as usual after the mortgagor 
had signed it. The lower Appellate Court took the evidence of the 
plaintiff as to.the time when Danijulla and Gendla signed the bond 
and the learned Subordinate Judge says that the evidence entirely 
supports the presumption on which the first Court relied and he 
therefore says thatin his judgment the bond was duly attested. 
It is clear that the lower Appellate Court was quite entitled to take 
additional evidence, Apart from this I think that the Court of first 
instance was right in the circumstances in presuming that” the 
attesting witnesses %igned after the mortgagcr. There ié nothing 
to suggest that in fact they signed before the mortgagor and the 
finding that they were attesting witnesses practically involves the 
finding that they signed after the mortgagor, 

But the principal contention of the appellant is that the suit 
is not maintainable for a half share of the plaintiff in the mortgage 
money. As regards this point the lower Appellate Court says thus: 
“ The plaint is probably not very accurately framed, but the defect 


587 
Civit. 


1931. 
a 
Radha Nath 
Chakrabarti 


v. 
Nagendra Nath 
Chakrabarti 


March, 11. 


588 THE CALCUTTA LAW JOURNAL, [Vou, LHI. 


aiden has caused no prejudice to the defendant No. 1 and is not capable 
1931. of amendment by a mere application, even at this stage, The defect 
Radha Nath therefore, does not appear to be fatal, . Ordinarily, the plaintiff 
Chakrabarti had no right to maintain (his suit except jointly with the defendant 


Nagendra Nath No, 3, but in the present suit, the plaintiff has alleged in the plaint 
Chakrabarti that the defendant No. 3 refuse to join him in the suit; such 
refusal gives the plaintiff a right to maintain a suit on the bond, 
when he has made the defendant No, 3a party to the bond.” It 
is certainly true thal ordinarily a suit on a mortgage bond should 
be for the whole of the amount of the mortgage in order to avoid 
multiplicity of suits and neither the mortgage money nor the secu- 
rity can be split up without the consent of the parties or permission 
of the Court. As laid down in the case of Suniti Bala Debi v, 
Dhara Sundari Debi Chowdhurani (1) the proper course for a 
mortgagee who desires to realise his share of the mortgaged pro- 
perty if the consent of the co-mortgagee cannot be obtained is to 
add the co-mortgagee as a defendant to the suit and to ask for the 
proper mortgage decree, which would provide for all the necessary 
accounts and payments, But it was held in tbat case that there 
could be no judgment fora sum of money entered as between the 
mortgagee defendant and the mortgagor. In that suit the mort- 
gagee was asking for a payment of half the mortgage money and 
fora sale of half the mortgaged property. It is clear that the 
security could not be split up in this way, The present suit is with 
reference to whole of the mortgaged property. There is no refer- 
ence to the splitting up of the security and it appears that defen- 
dant No, 1 is the Ammuktear of the mortgagees defendants Nos, 2 
ands3, Defendant No, 3 although asked to:join in the suit 
refused to do so and has not put in;any statement or taken any 
-part in the proceedings, It is clear, therefore, that defendant No..3 
has no intention: of claiming his share of the mortgage money. 
„In these circumstances it seems to me that the sensible way of 
dealing with the present suit is to regard the~ share of the plaintiff 
as the total amount remaining due on the mortgage bond, From 
thig Point of view he jf entitled to maintain the suit as against 
defendant No, 1 for the share due from defefdant No, rat least 
and this is tha decree which has been passed by the Court of 


e Appeal below, . 
The appeal, is accordingly, dismissed with costs, j 
A. T, M. . - Appeal dismissed, 


0) (919) L, R, 46 l, A. 272 3 L. L. R. 47 Calc. 175 ; 24 C. W. N. 297. 


Caneel 


Vor, LIL] -` HIGH COURT, 
Before Mr, Justice M. N, X ukesji ard Mr, Justice Guha, 7 


MAHARAJA SRISH CHANDRA NANDI, REPRESENTED. 
BY THE MANAGER, KASIMBAZAR RAJ WARDS - 
ESTATE, 


v. 


SUDHIR KRISHNA BANERJEE AND ANOTHER,*. 


_Indemnity—Creditor, right of—Subrogation—~—Loan to executor—Payment of 
Government revenme— Benefit of estate—No power given to executor in Will 
to sell—Money borrowed on promissory note.— Will—Guardian, 


Whatever difference there may be inthe equity in favour of a creditor who 
has lent money to an executor according as it is applied fora purpose sanctioned 
by the Will or a purpose not expressly sanctioned by it, the highest right_ that 
such a creditor may claim against the estate, on the finding that it has been 
enriched or benefited by the money, is a right to be subrogated to the right 
of the executor to be indemnified out of the estate to the necessary 
extent and unless the right of the executor to the indemnity is established the 
creditor has nono as against the estate. The cases contemplated here are 
cases where no charge has validly been created on the estate.but cases of loans 
on-promissory notes or Aatchitfas or-other contracts, 


In the present case, the executrix executed the promissory notés as such 
executrix and the loans were taken for the benefit of the estateand there 
being a strong presumption arising out of the non-production by the defendants 
of the account books that had been called for on behalf of the plaintiff creditor 
that the estate was really benefited by the loans, the plaintiff, far from asking 
for a decree against the executrix only in her personal capacity, had in the 
plaint impleaded all the necessary parties and had asked for a decree against 
all the defendants binding the estate, he should not be debarred from the 
remedy which the law allows him, Though in the plaint, it was not pleaded 
that he was entitled to be substituted to the indemnity which the executrix had 
against the estate, that was only a formal defect as relief was claimed against 
all the defendants and against the estate, and the defendants understood quite 
well that it was the indemnity to which the plaintiff desired to be subrogated 
and if the executrix had not lost her right to the indemnity, the plaintiff would 
be entitled to be substituted to the indemnity. è da 


Where the Will prowded that the properties should remain under the manage- 
ment of the executrix until the adopted son attained majority : s- 


Held, that this provision in the Will, by itself, would: aot constitute the , 
executrix guardian of the adopted son, 


® Appeal from Original Decree No. 264 of 1928, against the decree of Babu 
Gopal Chandra Basu, Subordinate Judge of Mursidabad, dated the 23rd *Deeom- 
ber, 1937. : 
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Civit. The estate vests in the executor; he represents it for all purposes, and is 
1931. much in the position of an owner; but that is so simply to enable him to do 
w the acts which the Will authorises him to do, and to exercise those powers and 


Pi rs discharge those duties which the law vests ia him. There is nothing in the 


v. Probate and Administration Act authorising him to borrow money for the pur- 
Budhir Krishna poses of the estate. 
Banerjee, 
nee It is one of the primary duties of the executor to preserve the estate and 


to see that its Government revenue is paid, and should he have to find money for 
the purpose he is entitled to be indemnified to the fullest extent. He may 
dispose of the estate, if he finds it necessary to do so in order to effectuate the 
general purpases of the Will and there can be no good reason why in the 
exercise of a sound discretion he may not raise money by partial sale or mort- 
gage of the assets: Syed Basayet Hossain v. Doski Chand (1). But if he takes 
a loan and pledges his credit only, even though as an executor, he cannot 
bind the estate for its repayment, unless it is shown that he has not lest his 
right to be indempified out of the assets of the estate. | 


Appeal by the Plaintiff, 
Suit on promissory notes. 
The material facts appear from the judgment. 


Dr, Sarat Chandra Basak and Mr, Rajendra Bhusan Bakshi 
for the Appellant, 


Messrs, Brojendra Nath Chatterjee, Benoyendra Prosad Bagchi 
and Amarendra Narayan Bagchi for the Respondents, 
° Cc. AV: 


The following judgment was delivered s J 


The plaintiff is the appellant in this appeal. The allegations 

April, 22, on which his suit was founded were the following: That the 
husband of the defendant Ne, 1, left a Will appointing her and 
some other persons as executors, giving her permission to adopt 
and providing that she would remain in management of the pro- 
perties until the adopted son came to be of 2r years of lage; 
that the defendant No, r obtained probate of the Will and acted 
ag executrix ; that the defendent No, 1 took the defencant No, 2 
in adoption, and the latter had instituted a suit against the defen- 
dane "No, 1 in which fhe defendant No, 3 had been appointed 
administrator pendente lite; that the defendafit No, r as such 
executrix borrewed monies on handnotes (seven in number) for 
e paying the Government rewenue due on the estate but never 
repaid the same. It was further alleged in the plaint that the 
loans were taken for legal necessities and that the estate was 


. s (1) (1878) L.R LA 2t 


Vou, LII] HIGH COURT, 


benefited thereby. In the suit as originally laid the defendant 
No, x was impleaded in her capacity as executrix, and it was 
prayed that a decree might be passed for the amounts due together 
with interest etc, against all the defendants and for recovery thereof 
from the estate itself, The original plaint was filed on the 6th 
February, 1926, 

The answer of the defendant No, 1 was that the loans were 
taken for legal necessity and for payment of Government revenue 


due on the estate, that she had been removed from her position. 


as executrix and the defendant No, 2 had taken ‘over the estate 
as Malik, and that, therefore, the defendants Nos, 2 and 3 and not 
she, were liable, She also averred that the account given in the 
plaint was not correct and that the claim for interest was unjust 
and exhorbitant, 

The defendant No. 2 in his written statement made various 
allegations, most of which are immaterial now as they are either 
not proved or are untrue. The only averments that require men- 
tion are in following :— i 

“ Para 6, That this defendant does not admit that there 
were any legal necessities for taking loans of the money covered 
by those handnotes or that the sums were borrowed for the bene- 
fit of the estate, or that the same were spent for the preservation 
of the estate,” 

“ Para 7. That even admitting for argument's sake that the 
handnotes were legally executed and the sums were borrowed for 
the benefit of the estate, the estate is not legally liable for them, 
They should be regarded as the personal debts of the defendant 
No, 1 and a decree for the sams may be passed against her only, 
No decree can be passed for the said sums against the estate.” 

“ Para § That the late Upendra Krishna Bandopadhaya, 
the adoptive father of this defendant, in the Will executed by him, 
did not give any powers to the executor to raise any loan or, to 
charge the estate in any way, On the other hand he made pro- 
visions so that the debts he had at the time of his death might be 
paid off early, Tauer such circumstances even if the, defendant 
No. 1 borro wed avy money in any way, she alone is liable for that, 
and the same is not binding on the estate nor is thé estate legally 
liable.for that,” ? 

“ Para 9. That shortly after the defendant No, 1 had taken 
probate of the Will, sess... a valuable property named (?) 
belonging to the estate was sold at public auction for thessum of 
Rs, 39,000, and by that all the debts of the’ time of her husband 
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were paid off and about Rs, 8,000 remained as surplus to the 
estate. The nett income of the said estate would be a little 
over Rs, 7,000, The defendant No, 1 has either misappropriated 
or squandered away the said cash sum in hand, And further 
by spending at her pleasure the income of the estate, she had 
also incurred debts to the extent of Rs, 60,000 during her time 
of management, Ifthe estate has been run into debts through 
her mismanagement, the estate is not liable for that, and even if 
a decree for the sum claimed in the suit is passed against the defen- 
dant No, 1, she cannot get any indemnity for the said sum from 
the estate,” 

“ Para 13, Even if tho plaintiff was entitled to get any decree, 
he could not get a decree against the estate, nor was the defendant 
No, 1 entitled to get any indemnity for the decretal money against 
the estate.” 

The defendant No, 3 filed a written statement adopting and 
embodying in it the substance of the averments which the defen- 
dant No, 2 had made, 

Thereafter on the 23rd November 1926 the plaintiff applied 
for amendment of the plaint alleging that the defendant No, r 
had been made a defendant in the suit in her capacity as execu- 
trix but to facilitate the realization of the money it is necessary 
that she should be made a defendant in her personal capacity, 
He prayed that in the cause title the defendant No, x might be 
described as impleaded in her personal capacity as well, and tbat 
if she be not held liable as executrix then a decree might be passed 
against her in her personal capacity, 


Amongst the issues that were framed the one that requires 
mention is Issue No. 2 which was in these words :—" Has the 
plaintif any cause of action as against the defendants Nos, 2 
and 3?” 

The Subordinate Judge held that the debt was proved, and 
that the monies were borrowed for piying Government revenue, 
He found that the plaintiff’ had called for the account books of the 
defendants,to show that the monies were entered therein as having 
been spent for that purpose, but that the defendants had withheld 
jhe same. He ‘held that it had not been established that the 
executor had authority to borrow money for the purposes of the 
estate. He held that in such circumstances the debts though 
they were for legal necessity did. not bind the estate. He held 
that the defendant No. r alone was liable and in her personal 
capacity, and that the claim on two of the handnotes was barred 


Vor, LIIL] HIGH COURT, 


before the date on which the said defendant was impleaded in her 
personal capacity ; and he therefore gave the plaintiff a decree as 
against the said defendant in respect of the other five handnotes, 
He made a decree against the defendant No, t only in these terms, 
and dismissed the suit as against the other defendants, 

The plaintiff has then preferred this appeal. It is clear that 
if the decree is to be as against the defendant No, 1 only and in her 
personal capacity only, the plaintiff cannot get anything more 
than what she has got, But the plaintiff's contention in the appeal 
is that he should have a decree against the defendants Nos, 2 
and 3 as well,—such a decree as would bind the estate,—so that 
he may enforce it as against the estate itself, 

The defendant No, r has not appeared in the appeal, The 
defendant No, 3 is not interested in the estate any longer the 
estate having been taken over by the defendant No. 2 sometime 
in 1928, The defendant No, 2 is the only contesting respon- 
dent, 

On behalf of the defendant No, 2 some arguments have 

been advanced before us to show that the loans were taken and 
the promissory notes were executed bythe defendant No.1 in 
her personal capacity and not as executrix, The promissory notes 
were sealed with her seal as executrix and though she signed her 
own name therein without describing herself as executrix we 
must hold that the loans were taken by her in that capacity, We 
also hold in agreement with the Court below that the loans were 
incurred for payment of Government revenue and from the with- 
holding of the account books on the part of the defendants we 
think it right to presume that the amounts were so spent. 
; The question whether the decree against the estate may be 
passed or not is one of considerable importance and one not 
altogether free from difficulty, A number of decisions have been 
_ cited before us on this question and we shall have to examine 
each ofthem, and also such other decisions. as may have 
a bearing on the question, 

The Subordinate Juige has referredgo three cases as .quthori- 
ties for the view he took, and it would be convenient to refer 
to them first. The first case is that of Romanath Paul v, Kanai 
Lal Dey (1). Io that case the evidence was that the exe- 
cutors borrowed the money secured ‘by a promissory note for the 
purposes of the estate, represented at the time when the loan 
was incurred that the money was AEO for the purposes ofthe 


(1) (1894) 7 C. W. N. 104 e 
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Civit, estate and that as a matter of fact the money was utilized for such 


19416 purposes, The contention was that the plaintiff had a right to a 
Maharaja Srish decree not merely against the executor personally but also against 
Chandra Nandi the estate. Sale, J. overruled this cont ention observing thus :— 
Sudbir Krishna “ J think this contention goes a good deal further than is warrant- 

"Banerjee. ed by any of the decisions in th is Court, I know of no case in 
which it has been held that inthe absence of any special power 
given by the Willan executor can render the estate liable for 
moneys borrowed by him for the purposes of the estate, Iam 
quite aware that under certain circumstances an executor in his 
capacity as manager has the power of pledging specific portions 
of the estate for purposes of necessity, but. that power is quite 
distinct from the power now claimed which is obviously of a wider 
character, In England it is settled law as appears from the case 
of Farhall v, Farkal/(1), that an executor has not the power of 
charging the estate in respect of loans contracted for the purposes 
of the estate, In the present case it is not suggested that there 
is any special power given to the executor to borrow, or to charge 
the estat for loans made to the executor for the benefit of the 
estate.” The second case is thatof Delendra Nath Biswas v, 
Radhika Charan Sen (2), In that case one of the executors as 
such had borrowed money on a promissory note anda decree was 
asked for against all the executors, the other executors contending 
that they were not liable. It was found that the promissory note 
was given for goods apparently supplied to the estate. Maclean, 
C. J, Geidt, J. concurring, relying on Farka! v, Farhall (1) and 
Labouchere V, Tupper (3) held that it was only the executor who 
had executed the promissory note and taken the loan against whom 
a decree could be passed. The third case is that of Sudhir 
Chandra Das v, Gobinda Chandra Roy (4), In that case Chitty 
and Beachcroft, JJ. held that an executor, who borrows money in 
the course of the administration, for the purposes of the estate, is 
personally liable for the payment of such debts, subject to his 
tight of indemnity against the estate upon proof that the borrow- 
ing wasin all respects proper and for the benefit of the estate, 
In that case the borrowing executors were repudiating their per- 
sonal liability, arkai? v, Farhall (1), Labouchere y, Tupfer (3) 
° e ` 

(1) (1872) L. R. 7 Ch. App. Cas. 123. 

(2 (1903) I. Ly R. 31 Cale. 253; 8 C, W. N. 135. 

{3) (857) 11 Moore’s P. C. App, Cas. 198. 

(4) (f917) 21 C. W, N. 1043, 
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and the two Calcutta decisions already referred to were relied upon 
in that case, ‘ 

In Farhall v, Farkail (1) James L, J. expressed the opinion 
that neither authority nor principle was in favour of the view that 
an executor can by borrowing money enable the person who lent it 
to stand as a creditor to the estate even though the moneys were 
borrowed for the purposes of the estate; and Mellish, L, J, took 
it to be settled law that upona contract of borrowing made by 
an executor after the death of the testator, the executor is only 
‘liable personally and cannot be sued as executor so as to get 
execution against the assets of the testator, In Sarkall v, 

“Farhall (1); Bacon, V, C. was inclined to hold that Ashdy v, 
_ Ashby (2) and other cases recognised the rule that the creditor 
may have a demand against the executor both de bonis sestatoris 
and de bonis proprins and that there may be a right in the creditor 
to proceed against the goods of the testator by reason of transac- 
tions with the executors, but, this view was overruled, and the 
remarks of Lord Tenterden,” C. J. and Bayley, J. in Ashby v. 
Ashby (2), which spoke of a hardship that might arise were 
explained as being confined to cases in which the matter arose out 
of a contract with or something done by the testator. Mellish, L, J. 
in Farhall vy. Farhall (1) quoted the following statement of the 
law from Williams on Executors (gth EJ, at p. 6661): “The more 
modern authorities have however established that in several 
“instances the executor may be sued as executor'on a promise made 
_by him as executor, and that a declaration founded on sucha 
promise will charge the defendant no further than a declaration 
“on a -promise of the testator”; and then observed: “ But if we 
look through the different cases which follow the statement, it will 
be found that in every one the consideration for the promise of 
the executor was a contract or transaction with the testator.” The 
learned Lord Justice after referring to two other cases Dowse Y, 
Coxe (3) and Powell v. Graham (4) observed thus :-—‘ That 
shows no-doubt that a count for money paid for the use of the exe- 
cutor is a good count to charge him iq his respective chayacter, 
when the demand apima in consequence of a contract or transaction 
with the testator.” This principle was applied in our Court in 
the case of Satya Prashad Pal Chowdhury v. Moti Lal Pal Chow- | 
dhty (5); where the executor had renewed Aa/chiffas in the same” 


(1) (1872) L. R, 7 Ch. App. Cas, 123. (2) (1827) 7 B. & C. 444. 
(3) (1825) 3 Bing. 20, (4): (1827) 7 Taunt 581. 
(5) (1899) I. L. R. 27 Cale. 683. a Sagas Oke e.: 
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terms as the testator had originally executed them, In Zadou- 
chere v. Tupper (1) the Privy Council held that an executor of 
a trader carrying on the trade after his death was personally liable 
for debts contracted in the trade and the propriety of his conduct 
as between himself and the beneficiaries did not give the creditors 
the right to be treated as creditors of the testator or to give 
them a charge on the assets, 


In the case of Jn the ma iter of M. A, Shard (2) Sale, J, held that 
the mere fact that the trustee in carrying on the business-of a trust 
rendered himself personally liable for the business-debts would not 
of itself give the creditors a right to proceed against the trust 
property but that the creditors would be at liberty to take such 
steps as they might be advised to proceed against the trust pro- 
perty in proceedings properly constituted (the beneficiaries were 
not parties to the proceedings in that case), Dealing with the 
facts of the case itself he observed thus, “ The mere fact that 
the suit is described in the cause title as one against the defendant 
personally, and also in his capacity as trustee would not enable the 
plaintiff to obtain a decree which could be enforced against the 
trust property. It is clear upon the authorities to which I will 
refer later on that before the plaintiffs could obtain a decree which 
they could execute against the trust property they would have to 
show, first, that the trust property under the terms of the settle- 
ment was devoted to the purposes of the business of a hotel, and 
thus made liable to the debts and and liabilities which would ordi- 
narily be incurred in the regular course of business, and in the 
next place they would have to show that the circumstarces were 
such that the defendant as trustee would be entitled to be indemni- 
fied by the trust property to the extent of the claim, and further 
that the plaintiffs as creditors of the hotel business, were entitled 
to stand in the shoes of the trustee in respect of the indemnity 
and to be recouped out of trust estate.” The learned Judge 
referred to and relied upon three decisions, The first one was 


‘Strickland v, Symons (3) in which Lord Selborne said—" There is 


no psinciple or authority for saying that if a trustee makes himself 
personally liable for goods the creditor thereby obtains a lien on 
trust property. There is not the. least authority for such an 
action as the present, It igan action for an equitable execution 


(1) (1857) 11 Moo. P, C. 198. 
(2) (1981) I. Le R. 28 Cale. 5746 
(3)o{1884) L. R. 26 Ch. Div. 245. 


Vot. LHL J HICH COURT, 


against the trust estate in respect of a judgment against the trustee, 
There is no evidence of any security on any part of this estate, 
There was only an ordinary contract for goods supplied to a person 
who happened to be a trustee, , . It is therefore impossible to 
compare the case of 2Axparte Garland (1) and Zn re Johnson (2) 
and other cases where there has been an express direction by 
the testator to carry on a business and where he specially appro- 
priated part of his property for that pur pose, Those authorities pro- 
-ceed on this principle that where a particular part of a trust estate 
is specifically dedicated . to a particular purpose and the trustee 
though personally liable for the debts which he contracts in the 
course of the business has aright to be paid out of the specific 
assets appropriated for that purpose, and the trade creditors are not 
to be disappointed of payment so far as the assets so appropriated 
are concerned. But the authorities tend to limit that doctrine 
rather than to extend it, Thecaseof Axfarie Garland (1) shows 
that the creditor can only have recourse to the particular part 
of the property of which there has been an express dedication ; 
and the right cannot be extended beyond that either in bankruptcy 
or in administration, 

And that applies even to the cases in which the trustee has 
done his duty in carrying on the business, and where he may be 
entitled to an indemnity for the expenses incurred by him, In 
re German Mining Co, (3), and Ladouchere vy. Tupper (4) are cases 
in which the distinction is laid down between the rights of the 
trustee carrying on business to be indemnified for expenses 
bona fide incurred where there are no particular assets appropriated 
and the right of creditors. Under such circumstances the creditors 
have no rights against the trust estate. The second case was Jn 
ve Johnson ; Shearman v, Robinson (2), 


In that case Jessel, M, R, laid down that ‘‘ where a trader has 
by his will directed his executor or trustee to carry on his trade 
and to employ a specific portion of the trust estate for the purpose 
the rule is that though the executor or trustee is personally liable 
for debts incurred by him in carrying it on pursuant to the wif he 
has the right to resort for his indemnity to the specific.assets so 
directed to be employed but no further; and corsequently the 
creditors of the trade are entitled to 8tand inthe place of the 
executor and trustee and to claim the benefit of that right, so as 


(1) (1804) Io Ves. Jun. L10. (2) (1880) 15 Ch. D 548. 
(3) (1848) 4 DeG. M. & G. 19. (4) (1857) 11 Moore's P, C. 198, 
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to obtain payment of their debts; but the rule does not apply 
where the executor or trustee is in default to the specific trust estate 
devoted to the trade: in such a case the defaulting executor or 
trustee not being himself entitled to an indemnity except upon terms - 
of making good his default the creditors are in no better position- 
and are therefore not entitled to have their debts paid out of the. 
specific assets unless the default is made good.” The third case is 
that of Raybould v, Turner (1), in which the beneficiaries being 
parties to the proceeding the creditors were allowed to claim the 
benefit of the trustee’s right to an indemnity so as to enable them 
to obtain payment of their debts out of the trust estate, In that 
case Byrne, J. expressed himself thus :—“ Bennet ‘v, Wyndham (2)- 
goes to show that if a trustee in the course of the ordinary manage-. 
ment of the testator’s estate, either by himself or his agent does 
some act whereby some third person is injured and third person 
recovers damages against the trustee in an action, the trustee if he 
has acted with due diligence reasonably, is entitled to be indemni- 
fied out of the testator’s estate, When once the trustee is entitled 
to be thus indemnified out of his trust estate, I cannot myself see 
why the person who has recovered judgment against the trustee 
should not have the benefit of this right to indemnify and go direct 
againat the trust estate or assets as the case may be, as an ordinary 
creditor of a business carried on by a trustee or executor has been 
allowed todo,” Thecase of Jn the matter of Shard (3). was- 
approved of in the case of Bridgev, Madden(,) andit was held: 
that the creditor who supplied goods to a trustee authorised to carry > 
On business is entitled to the trustee’s right of indemnity if the 
trustee has not through his default lost that right, - 
In Zn re Evans ; Evans v. Evans (5) Cotton, L. J. (Lindley L, J. 
agreeing) observed thus: ©“ A trader dies and his personal represen- 
tative carries on his business, Whether the representative carries it 
on with or without authority, a person with whom he contracts a- 
debt has no remedy against the assets, though an executor, if he had 
carried on the business in accordance with his duty, has a right to. 
be indemnified out of thèm, Here the widow of an intestate took 
out letters of administration and continued his business, thinking it 
to be for the benefit of herself and her child. She incurred debts 
for the purpose of the busigess and the persons who supplied her. 


with goods claim first against her and then against the goods.emcevsee 
ey 


(1) (1900) 1 Ch. 199. (a) (1862) 4 Deg. F. & J. 259. 
(3) §1903) I. L. R, 28 Cale. 574. (4) (1904) I. L. R. 31 Cale. 1034. 
(5) (1887) 34 Ch. Div. 397. 


Von, LIIL] HIGH COUÈT, 


The goods now in question were acquired for the purposes of the 
business and went into the business, The infant child of the 
intestate claims them as belonging to the estate, and in my opinion 
he has a right so to claim them, subject to the right of the widow 
to be indemnified out of them against all claims in respect of them 
so far as she has not lost such right being a debtor to the estate, 
and whether she has lost that right is a question depending on the 
result of the general account,” In Dowse v, Gorton (1) it was held 
that the creditor of executor or trustee is entitled, in cases where 
any part of the estate is authorised to be applied for carrying out a 
business specified in the wiil, to the benefit of the indemnity which 
the executor or trustee is entitled to, In that case Lord Herschell 
observed thus: “I think it is clear that where a business has been 
carried on under such an authority as was conferred upon the 
executors by the will of this testator, they would be entitled to 
a general indemnity as against all persons claiming under the will, ” 
In the case of Zn ve Hast London county and West Minister Bank- 
ing Company v, East (2) certain creditors of a testator’s estate pro- 
tested against a business which the executors were carrying on 
ostensibly under a direction contained in the will, Swinfen Eady, 
L. J. said : —‘‘ There can be no question that apart from the credi- 
tors of the testator who were in a special position by reason of 
their having assented to or acquiesced in or associated themselves 
with the executor’s carrying on of the testator’s business or other- 
wise being in sucha position asthat business is to be deemed 
to have been carried on with their consent and for their beneft— 
as was the case inthe House of Lords in Dowse v. Gorton (1) 
every other creditor was entitled to say that as against him 
the executors could not justify the carrying on of the testator’s 
business for the period of three years that they did. Whatever 
right, therefore, that the executors may have to an indemnity as 
between themselves and the beneficiaries, they had no such right 
as against the creditors, ” 

From the cases cited above the proposition may be deduced that 
whatever differences there may be inthe equity in favoayofa 
creditor who has lęnt money to an executor according as it is 
applied fora purpose sanctioned by the will or 4 purpose not 
expressly sanctioned by it, the highest right that such a creditor 
may claimagainst the estate, on the finding that it has been 
enriched or benefitted by the money, is a right to be subrogated to 
the right of the executor to be indemnified out of the estate to the 


(1) [1891] A. C. 190, (2) (1914) t11 L. T. Rep. 10%. 
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necessary extent and unless the right of the executor to the indem- 
pity is established the creditor has none as against the estate, 
We are speaking here of simple cases of loans on promissory notes 
or hatchittas or other contracts, that is to say, cases where no charge 
has validly been created on the estate. There are a few other cases 
of the Indian Courts that may now be usefully cited in support of 
this proposition. In Byramji Rustomji v, Heerabai (1) the creditor 
was only subrogated tothe right of the executor and was not 
allowed to attach the estate though he had lent the money to pay 
ofa debt due by the testator ; Scott C. J. observing:—" It is 
clear that on aclaimfor money lent to executors they are liable 
personally and a judgment cannot be directed against the assets of 
the testator.” In Swaminatha Aiyar v, Srinivasa Atyar(2) 9 case 
in which a trustee of a temple had not signed the promissory note 
in question as manager, that where money is lent or goods sold to 
a trustee on his own personal security, though for purposes of the 
trust, the creditor cannot realise the debt out of the trust property, 
and that the fact that the money was utilized for the benefit of the 
trust will not entitle the creditor toa decree charging the amount 
due against the trust property. In Ammale Amal v. Namagiri 
Ammal (3) in which case an executor borrowed monies for paying 
certain legacies due from the testator’s estate and executed a pro- 
missory note to which she affixed her signature without adding any 
description of herself as executrix and without mentioning in the 
promissory note the purpose of the loan, while both the learned 
Judges held that the creditor could not proceed against the estate 
and that his only remedy was to be subrogated to the rights of the 
executrix against the estate, they differed on the question whether, 
in view of the frame of the plaint, an enquiry into the question of 
the indebtedness of the estate to the executrix or of its liability to 
indemnity could not be ordered. In the case of Chidambaram 
Pillai v, Veerappa Chettiar (4) where an executor executed a pro- 
miszory note describing himself as executor and it was to bind the 
estate ina suit based onit, it was held that the estate was not 
liable, g ° 

On behalf of the appellant it has beenecontended that the 
three decisiong upon which the Court below has relied and other 
cases generally in which a similar view as regards the limited 
Tights of the creditor has been taken have overlooked the difference 
that exists between the powers of an executor under the law in 


(1)%1909) 11 Bom. L. R. 250, (2) (1916) 32 Mad, L. J. 259. 
(3) (1917) 33 Mad. L. J. 631. (4) (1917) 43 I. C. 865. 


Vou, LIIL] HIGH COURT, 


India as compared to what they are in English Law. It has been 
argued that under the Indian law the estate vests in the execu- 
tor, and that he represents the estate for all purposes that for that 
and other reasons the principles of English law on which the 
decisions aforesaid rests should not be held to apply to this 
country. We think it is now too late to raise a contention of this 
character, even if it be conceded that there is any substance in it, 
It is true that the estates vest in the executor, that he represents it 
for all purposes, and is much in the position of an owner, but 
then all that is so simply to enable him todo the acts which the 
Will authorises him to do, and to exercise those powers and dis- 
charge those duties which the law vests in bim. The powers of 
an executor, are detailed in Chapter VI and his duties in Chapter 
VII of the Probate and Administration Act, 1881; there is noth- 
ing in the provisions contained in these two chapters authorising 
him to borrow money for the purposes of the estate, It is not 
suggested that the Will of the defendant No. 1 gave her any such 
power. It is quite true that it is one of the primary duties of an 
executor to preserve the estate and to see that its Government 
revenue is paid and should he have to find money for that purpose 
he is entitled to be indemnified to the fullest extent, He may dis- 
pose of the estate if he finds it necessary to do so in order to effec- 
tuate the general purposes of the Will and there can be no good 
reason why in the exercise of a sound discretion the may not raise 
money by partial sale or mortgage of the assets [See Syud Bazayet 
Hossein v, Dooli Chand (1),] But we cannot hold that if he takes a 
loan and pledges his credit only, even though as an executor, he 
can bind the estate for its repayment unless it is shown that he has 
not lost his right to be indemnified out of the assets of the estate. 
The appellant has also argued that a decree against the estate 
would be justified on the footing of section 7o of the Contract Act 
or on some principle analogous to what is enunciated in that sec- 
tion. „We are unable to agree in this contention, On behalf of 
the respondent our attention has been drawn to section 29 of the 
Negotiable Instruments Act and certain eases decided undey that 
section, We do wot consider it necessary to discuss those cases 
because that section, which deals with the question ofthe extent 
of the limits of the personal liability of a person signing the promis- | 
sory note, in our opinion, has no real bearing on the question that 
we are considering, namely, the question of the liability of the 
estate or ofits owner. The cases cited merely lay this *down that 
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193% them as such even though they may be acting for the benefit of 


Maharaja Srish the testator’s estate in doing so, unless their liability is excluded 

Chandra Naadi in the manner provided in section 29 of the Act [See e. g. Koduri 

Sudhir Krishna Subbarayudu v. Koyyalamudi Subbanna (1) affirmed on appeal in 
Banerjee, Koyyalamudi Subanna v, Koduri Subbarayudu (aY), 

In giving a resume of the cases which we have considered 
relevant to the question of the liability of the defendant No. 2 
or of the estate, we have omitted to refer tothose cases in which 
creditors who lent monies to guardians of infants, the managing 
members of joint families or heads of religious endowments have 
or have not been allowed to be subrogated to the indemnity which 
such guardians, managing members or heads of religious endow- 
ments may have against the respective estates. We do not refer 
to those cases because they obviously stand on a very different 
footing from the present case. Some argument has been addressed 
to us to hold the estate liable on the footing that defendant No. r 
contracted the loan as guardian of the infant, the defendant No. 2, 
and relia nce for this argument was placed upon a provision, which 
the Will is alleged to contain, namely that the properties should 
remain under the management of the defendant No, r until the 
adopted son (i.e. the defendant No, 2) attained majority: This 
provision, by itself, in our opinion would not constitute the defen- 
dant No, x guardian of the dependent No, 2. Moreover the case 
was not presented in the trial Court in that aspect and very 
different considerations, dependent on investigation into facts, 
on different lines would have arisen if it had been so presented, 

The above being the state of authorities on the question 
indicated above, our conclusion is that in view of the fact that in 
the present case the executrix, the defendant No, 1, had executed 
the promissory notes as such executrix and that the loans were taken 
for the benefit of the estate and there being a strong presumption 
arising out of the non production by the defendants of the account 
books that had been called for on behalf the plaintiff that the 
estate. was really benefitted by the loans, and that the plaintiff, far 
from asking for a decree against the executrix anly in her personal 
capacity, had in, the plaint as originally filed impleaded all the 
necessary parties and had gsked for a decree against all the 
defendants binding the estate, he should not be debarred from 
the remedy which the law allows him, It is quite true that it was 
not specifitally pleaded in the plaint that he was entitled to be 


j ` (1) (1924) 47 Mad. L. J, 765 (2) (1925) 50 Mad, L. J. 125, 


Von, LIIL] HICH COURT, 


substituted to the indemnity which the defenant No. 1 had against 
the estate ; but that is only a formal defect seeing that the prayer 
for relief against all the defendants and against the estate was 
there, The defendant No. 2 understood quite well that it was the 
indemnity to which the plaintiff desired to be subrogated, as is 
evident from the passages from the written statement quoted 
above, We, accordingly, feel no beitation in ordering a forther 
trial of the suit to determine the question whether the defendant 
No, 1 has lost her right to the indemnity, or, in other words, to 
what extent, if any she is entitled to be indemnified out of the 
estate, The defendant No. 2, who pleaded that the defendant 
No. 1 had lost that right, has given no proof of this allegation 
at all, In going into this question the Court below will have to 
take such evidence as the parties may choose to adduce and then 
to direct an investigation into the accounts to be held by a commi- 
ssioner appointed for the purpose, should that course be also 
necessary, due regard being had to the circumstance that the 
defendant No, r has been discharged from her position as execu- 
trix apparently without any liability to the estate which is now 
in the hands of the defendant No. 2. On the result of this further 
trial and investigation the Court below will consider what should 
be the proper decree to be passed in the case. 

In conclusion, we desire to observe that it would be very 
necessary for the Court below to be astute enough to see that as 
a result of a collusion between the defendant No. 1 and the 
defendant No. 2,—about which some complaint has been made 
before us,—the plaintiff may not be placed in a position making it 
impossible for him to show that the defendant No. 1’s right to 
indemnity has not been lost, Necessary presumption will have 
to be drawn if the defendant No, a persists in the non-production 
of the books of accounts and other papers which have not been 


produced by the defendant No. 3 or by himself so far, And’ 


the allegations that the defendant No, 2 made in the several para- 
graphs of his written statements will be matters for him to sub- 
stantiate, e s 

The result is that the appeal is allowed, and the decres passed 
by the Court below in so far as it has dismissed the suit against 
the defendant No. 2 being set aside, the suit is remanded to the 
Court below to be tried further in accordance with the observations 
made and directions given above, 

Costs of this appeal will abide the result of the remand® 


A, T, M, Appeal allowed : case remanded, 
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Before Mr. Justice S. N. Guha. 


GANGA CHARAN DHAR 
I. 
SATKARI LAL DEY anp ANOTHER,* ' 


Basemeni—Lighi and air—Severance of tenemen i—Conveyance—No mention 

of easement— Passing of entire interest of vendor—Implied prant—Consiruc- 

_ tion—General werds in conveyance, meaning of—Cause of action—Disiurs 
bance of easement, nature of. 

The house in respect of which easemeot was claimed was purchased from the 
father of the defendant by a Aada/a in which there was no special mention of 
any right by way of easement, as there was complete unity of title so far as 
the plaintifi’s property in suit and the contiguous property of the defendant were 
concerned. The conveyance mentioned the passing of entire interest of the 
vendor without any reservation. 

Held, that there was an implied grant of easement by the conveyance, and’ 

? such a grant could be inferred in the case of a severance of tenements by the 
common owner. 

Whether or not an easement or severance of tenement passed by the cons 

| veyance was a matter of construction of the instrument. . 

The meaning of general words used in the conveyance isto be determined 
according to the intention of the parties as expressed in the instrument, and as 
ascertainable from the state of circumstances existing at the date of its execu- 
tion: Kay v. Oxley (1) and other cases. 

The law takes no notice of an obstruction which has its origin in the caprice 
or sentiment of the aggrieved party. The law also does not concern itself with 
an obstruction which is trivial or immaterial. In order to amount to a distur- 
bance, the act complained of must hava caused substantial damage, and the 
condition of substantial damage is satisfied as regards easements of light and 
air by any obstruction which materially effects the comfortable or beneficial use 
of enjoyment of the dominant tenement or leasens its selling or letting value, 

_ Colles v. Home and Colonial Stores Ltd. (2)3 Kinev. Jelly.(3) and Devendra. 
ve Surendra (4) referred to, 


- Appeal by the defendant. ae 
Suit for declaration of plaintifs right to easement in regard to 
light and air, P : 
The material facts appsar from the judgmens, 


*Appeal from Appollate Decrre No. 1675 of 1929, against the decree of Babu 

* Gopeswar Banerji, Subordinate Juége, 2nd Court, of Hooghly, dated the 28th 
March, 1929, reversing that of Babu Sailendra Nath Mitra, Munsiff, 1st Court, of 

Hooghly, dated the 2oth aad 1926." pi 


QD (2875) L. R. 10 Q. By 363, (3) [1904] A.C. 179. 
(3) [1905] 1 Ch. 480. (4) (1927) 31 C. W. N. 419, 


Vor, LIIL] nic COURT, 


Dr, Bijan Kumar Mukerji for the Appellant, 


Mr, Rupendra Coomar Mitter for the Respondents, 

C. A, V. 

The following judgment was delivered : 

S. N. Guha J:—The plaintiff in the suit out of which this 
appeal has arisen, prayed for a declaration of his right of ease- 
ment in regard to light and air, The house in respect of which 
easement was claimed was purchased from the father of the defen- 
dant is the year 1912 by a &adala in which there was no special 

. Mention of any right by way of easement, as there was complete 
unity of title so far as the plaintifs property in suit and the con- 
tiguous property of the defendant were concerned, The kabala 
“purported to transfer the title of the father of the defendant to 
the house, It was stated by the plaintiff in his plaint that there 
were two windows on the southern wall of the southern room of 
the house which could be opened and closed that these windows 
let in light and air into the room aforesaid, The plaintiff claimed 
right of easement by prescription, he also asserted that there was 
an acquisition of the right by implied grant. The cause of 
action as stated by the plaintiff was that there was obstruction to 
the passage of light and air caused by the action of the defendant 
who had raised two walls in October, 1925, which had the effect 
of closing up the two windows mentioned above. The case of 
the plaintiff was that these walls raised by the defendant were so 
close to the windows that they could not be opened at all, The 
defendant denied the right of easement as claimed by the plaintiff 
in the suit, and it was asserted that there was no right of easement 
in favour of the plaintiff, and that none could be presumed, The 
defendant specifically stated in the written statement that no 
‘implied grant in favour of the plaintiff could be inferred in favour 
of the plaintiff. The windows according to the defendant were 
closed up with nails and iron straps at the time when the house 
was sold in 1912 ; and this was done with the object of securing 
` the convenience and privacy of the defendants’ garden and privy, 
which were overlooked by the windows ir? question, It was*etated 
by the defendant that the walls msationed in the plaint were 
erected for the purpose of securing the privacy of „the * defendants’ 
house, as the windows were in a broken condition, r 


On the pleadings of the parties several issues were raised for 
trial in the suit, The first of these issues related to the question 
whether there was any cause of action for the suit ; had the plain- 
tif a right to sue. Tne question of acquisition of right of ease- 
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ment by prescription was specifically raised in one of the issues, 
and issue No, 7 was on the question whether the right of easement 
in regard to light and air, as claimed in the suit ever granted 
to the plaintiff. In view of the points arising for consideration 
in this appeal, reference to none of the ot her issues raised in the 
suit require special mention, The Court of first instance dismiss- 
ed the plaintiffs suit, O1 appeal by the plaintiff, the court of 
appeal below bas reversed the decision of the trial Court, and has 
passed a decree in favour of the plaintiff allowing his claim in suit, 
The learned Subordinate Judge in the Court of appeal below has 
held that the plaintiff will have his right to open the windows and 
to receive light and air through the windows unobstructed, by 
removing the iron straps and nails from the shutters, and by 
removing the walls erected by the defendant. 

In this appeal by the defendant, the first questien raised related 
to this, that there was an omission of any stipulation regarding 
passing of easements in the 4242/2 on which the plaintiff's title to 
the house in regard to which easement is claimed, was based, and 
that negatived the case of an implied grant ; it was further con- 
tended that no case of an implied grant was made in the plaint, 
and there were nothing before the Court from which an inference 
of any implied grant could be in ferred, in favour of the plaintiff, 
In view of the pleadings of the suit which I have examined care- 
fully, regard being had to the issues raised inthe case, and regard 
being also had to the materials before the Court in support of the 
plaintiff's case, it cannot, in my judgment be reasonably urged that 
the plaintiff did not rest his claim ia suiton an implied grant also, 
although right of easement by prescription was claimed in the suit, 
The conveyance did not specifically mention any easement but the 
passing of the entire interest of the vendor, without any reserva- 
tion was unequivocally expressed in the document. Interpreted 
according to the ordinary rules of construction, there was an 
implied grant of easement by the conveyance and such ‘a grant 
could be inferred in the case of a severance of tenements by the 
common owner, Whethgr or not an easement of the nature 
clainied in this case, passed by the convęyance is a matter 
of construction of the instrument, The meaning of general 
words used in the conveyance is to be determined according to 
*the intention of the parties as*expressed inthe instrument, and-as 
ascertainable from the state of circumstances existing at the date 
of its execution [See Kay v, Oxley, (1) Bayley v, Great Western 


(1) (1875) L. R. 10 Q. B, 368. 


i 
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Railway Company (1); Roe v, Siddons (a), It seems to be clear 
from the conveyance Ex, 7 in the case, that it was implied that the 
purchater took the property with easements of light and air ; and 
the purchaser was entitled to have the enjoyment of light and air 
of the windows, in the same manner as it was enjoyed during the 
unity of title and possession. The defendant has, as noticed by 
the Court below, failed to make out any reservation of rights, so 
as to debar the plaintiff from the right to enjoy the light and air 
of the windows as claimed in the suit, in the same manner as it 
was enjoyed at the time when the property of the plaintiff as well 
as that of the defendant was the property of the plaintiff’s vendor. 
In the above view of the case, the learned Subordinate Judge 
inthe Court of appeal has rightly held that the case of an 
implied grant was clearly made out by the plaintiff, The present case 
is not one in which right of easement could be claimed by pres- 
cription, 

The question that has to be considered next is whether the 
plaintiff had any cause of action for the suit; was there any such 
disturbance of an easement, any obstruction of light or air in this 
case, which could be said to be wrongful or actionable. The law 
takes no notice of an obstruction which has its origin in the caprice 
or sentiment of the aggrieved party. The law also does not con- 
cern itself with an obstruction which is trivial or immaterial, In 
order to amount to a disturbance, the act complained of must 
have caused substantial damage ; and the condition of substantial 
damage is satisfied as regards easements of light and air by any 
obstruction which materially affects the comfortable or beneficial 
use of enjoyment of the dominant tenement or lessens its selling or 
letting value. [See Collar v, Home and Colonial Stores Lid. (3) 
Kine vy. Jolly (4); Debendra Nath Bagchi v. Surendra Natk Sur (5)] 
In the case before me, it has been found asa fact by the Court of 
appeal below that the windows in question remained open all 
along, and that through them light and air entered the plaintifs 
house unobstructed, till the defendant caused disturbance of the 
easement by raising walls, in front of the windows in Octobere 3925. 
The learned Judge, has further stated in his judgment that he 
preferred the evidence on the side of the plaintiff ; and the mate- 
Tial portions of that evidence placed before me, clearly indicated , 
that there was disturbance of easement, obstruction of light affect- 


(1) (1884) 26 C. Dat 455, 456. (2) (1888) 22 Q. B, 233, 235-6 
(3) (1904) A. C. 179. (4) (1905) 1 Ch. 489, 
(5) (1927) 31 C W, N. 419. 
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ing the comfort and convenience of the dominant, premises, an 
effective shutting out of the’ flow of air through the windows in 
question. : 


In my judgment therefore, the decision arrived at by the Court 
of appeal cannot be assailed on any of the grounds raised in this 
appeal, and it must accordingly be affirmed, The appeal is dismiss- 
ed with costs, 


The defendant appellant is allowed two months time from this 
date, to comply with the direction contained in the decree passed 
by the Court below, so far as itis binding on him, ` 


A. T. M, - Appeal dismissed, 


Bejore Mr, Justice S, N. Guha, 
RAI SHAHEB HARA KISHORE CHAKRABARTY 


V. i ` 
ISWAR CHANDRA DE’ CHOWDHURY.* 


Rent, enhancement of —Stipulation in Kabuliat—Rate of rent for similar lands 
in the neighbourkeed—Time te be considered—Improvement by tenant— 
Civic imporiance— Prevailing raie of rent, 

The plaintiff claimed enhancement on the basis of a Kabulfat containing a 
stipulation to the following effect: ‘If the Government revenue due on the 
land is enhanced after the period of the lease, rent can be enhanced after 


* Appeal from Appellate Decree No. 378 of 1929 with cross-objection, against 
the decision of Babu Ashutosh Roy, Subordinate Judge of Cachar, dated the 
t1th August, 1928, modifying that of Moulvi Serajul Islam Chowdhury Munsiff, 
of Hailakandi, dated the 231d April, 1927. 

* Appear | from Appellate Decree No. 2828 of 1920 with- orosrdtjaction; 
against the decisiog of Babu Narendra Kumar Mukherjee, Subordinate Judge 
eof Cachar, dated the roth June,, 1929, modifsiag that of Babu Pabitra Nath 
“Das, Munsiffof Hailakandi, dated the 7th June, 1926. 

* Appeal from Appellate Decree No. 322 of 1930 with cross-objection, 
against the decision of Babu Narendra Kumar Mukherjee, Subordinate Judge 
of Cachaz, dated the 11th Septemb:r, 1929, modifying that of Moulvi Serajul 
Islam Chowdhury, Munsiff of Hailakandi, dated the 21st May, 1927. 
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taking into consideration the rate of rent for similar lands with similar dghts 
in the neighbourhood": 


Held, that in considering the rate of rent payable in respect of land of 
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similar description and with similar advantages, the time to be taken into account Kishore Chakrabarty’ 


was not the time when the tenancy was created, but the time of suing for 
enhanced rate of rent. 

Prosunna v. Radka Nath (1) referred to. 

The rate of rent payable by the tenant was to be enhanced without reference 
to improvement effected by him and without reference to the civic importance 
of the town, but on the basis of the stipulation contained in the Kabuliat, 

If the prevailing rate of rent could not be determined or if it wore impossible 
to come to a definite conclusion as to what was the prevailing rate, the Court 
would be justified ia teking an average. 

Shaikh Dena Gasee v. Mohinee Moltn (a) referred to. 

Appeals by the plaintiff, 
Snit for enhancement of rent, 
The material facts appear from the judgment, 


Messrs. Brojo Lal Chakravarty and mine: Mohan Banerji 
for the Appellant, 

Mr, Chandra Sekhar Sen for the Respondent in Appeal 
No, 378. 

Mr, Hemendra Kumar Das for the Respondents in Appeals 
‘Nos, 2828 and 322. 

C. å, V, 

The following judgment was delivered : 

S. N. Guha, J. :—Appeil No. 378 of 1929 with cross-objections, 

This appeal is directed against the judgment and decree of 
the Subordinate Judge, Cachar modifying those of the Munsif of 
Hailakandi, passed ia a suit brought by the plaintiff appellant in 
this Court, for enhancement of rent and for recovery of rent at 
_ the enbanced rate, The plaintiff claimed enhancement at the 
‘Rs, 1g per Paikast Kiar, and the claim so made was on the basis 
of a Kabuliat, executed on the 29th May, 1896, containing a stipu- 
_ lation to the cffect following :— 

“ If the Government revenue due on ‘the land is enhanced after 
the period of the lease, rent can be enhanced after taking*into 
` consideration the rate of rext for similar lands with simjlar rights 
‘in the neighbourhood”, The plaintif’s case wag that there was 
enhancement of the Government revemie in the last survey, and ° 
that ‘the prevailing rate of rent of land of similar class was higher 
‘than the rate paid by the defendant, and that in view of tne 


(3) (1867) 7 W, R. 97; (2) (1874) a1 W. R. 157, .e 
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great demand for land in the locality, he was entitled to realise 
rent in respect of the tenancy in question, at the rate meationed 


Ral Shaheb Hara in the plaint, The defendant in the suit, the tenant, resisted the 
Kishore Chakrabarty plaintiff's claim mainly on the ground that the rate of rent claimed 


Ve: 
Iswar Chandra De 
Chowdhury. 


S. N. Guha, F. 


was excessive. There were other qnestions raised in the deferice of 
the defendant ; but a reference to them is not necessary for the 
^ purposes of this appeal, 

The trial Court upon the evidence adduced in the case, came 
to the conclusion that the rate of rent claimed by the plaintiff 
in the suit did not seem to be exorbitant; and in view of two 
doctments used in evidence on behalf of the plaintiff, one a 
decree on compromise, and the other a contested decree ina — 
suit for rent, and on ‘a consideration of all the circumstances of 
the case, assessed the rate of rent payable by the defendant at 
Re, 12 per Paikast Kiar, Both the parties to the suit appealed 
against the decision arrived at by the trial Court, The Court of 
appeal below, reversed the decision of the trial Court, and held 
that the plaintiff was entitled to realise rent at the rate of Rs, 5 
only per Kiar, * 


The Court of appeal below first considered the condition of 
the land comprising the tenancy in question at the time when 
„the tenancy was created in 1896; it then noticed the improve- 
ments made by the tenant at bis own cost, The learned Judge 
in the Court below has further noticed how the town in which 
the land is situated, has grown in importance recently, and has 
observed that if anybody could equitably demand “ betterment 
fee ” from the defendant, it was certainly not the plaintiff, but 
some local authority. So far as the materials upon which the 
trial Court based its decision the Court of appeal below has 
discarded them altogether; the compromise decree which sup- 
ported the plaintifi’s claim in suit, was not taken into considera- 
for the reason that “the defendant might very- well urge” 
(although in point of fact it was never so contended), “ that it 
_ Was a collusive decree”, With reference to some of the other 
matezials on the record, dt has been said that there was evidence 
on the yecord that “ people having lesser rights than the defen- 
dant ” patd rent at Rs, roto Rs, 20 per Kiar, The final conclu- 


a Sion arrived at by the Court below appears to have been based 


“upon the increment in the Government demand’ in previous years, 
‘and on the proportion of ratio which such demand bore the ‘rent 
previously paid by the tenant, What was taken into consideration 


, Was this: at the time of the lease the Government revenue was 
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at the-rate of 914 annas per Kiar, and the rent for the tenancy 
in question was fixed at Rs, 2-8 per Kiar, in the year 1900, the 
revenue payable to Government was 15 as. 9 ps. and the rent of 
the tenarcy was Rs, 3 per Kiar, In 1918 the Government revenue 
was fixed at Re, 1-4 as per Kiar ; and it is apparent that the rate 
of Rs, 5 per Kiar has been fixed in the “present case, by the 
Court below on the proportionate increasa in rent as indicated 
above, In my judgment, the decisio1 of the Court below cannot 
be supported on any of the grounds stated in its judgment. The 
learned Judge has failed to consider the plaintiff's evidence in 
support of his claim, and has made observations in his judgment 
the exact significance of which is not at all clear to me, In 
granting an enhancement in the manner he has done, the prin- 
ciple of assessment as laid down in the Kabuliat of 1896, by 
‘which the tenancy was created has, to my mind, been entirely 
overlooked. It was incumbent upon the learned Judge in the 
Court of appeal below to proceed upon the materials placed 
before the Court, in support of the plaintiff's claim that he was 
entitled to an enhancement of rent on a consideration of rate of 
rent prevalent in the locality, in “respect of similar land with 
similar rights. In considering the rate of rent payable in respect 
of land of similar description and with similar advantages, the time 
to be taken into account was not, in my judgment, the time when 
the tenarcy was created in 1896, but the time of suing for 
ehanced rate of rent, Land of similar description with similar 
advantages atthe time when enbancement was claimed by the 
plaintiff, was to be considered [See in this connection Prosuano 


Kumar Pal Choudhury v. Radha Nath Dey Choudhury, (2)}” 


.The tenant in my opinion was not entitled to allege the expendi- 
ture of their own capital against the claim of the landlord in the 
‘present suit for enhancement of rent, on the basis of the stipula- 
tion contained in the Kabuliat of 1896, to which reference has 
„been made above. 
Regard being had to the unsatisfactory nature of the judgment 
of.the Court below,. which, to my mjnd proceeds upon a wrong 
-basis,.and which giscarcs the positive evidence on the side of 
the plaintiffs on entirely insufficient grounds, the case mêst be sent 
-back to the Court of appeal below. The appeal before that Court 
:will be reheard in the light of the observations made in this judg- 
.imment,.and a decision on the question of. enhancement of rent 
arrived at, It will be open to the Court of appeal .beldw to allow 
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the parties to adduce further evidence in the case, if the adoption 
of sucha course is deemed necessary, for the ends of justice. 

In the reult this appeal is allowed, the decision and decree 
of the Court of appeal below are set aside, and the case remanded 
to that Court for a fresh decision. Costs in the case will abide 
result after remand, 

The cross-objections preferred by the defendant respondent 
in this appeal, havs rot been pressed, The cross-objections are 
dismissed without costs, 

Appeal No, 2828 of 1929 with cross-objections. 

The questions arising for consideration in this appeal are 
somewhat similar to those dealt within Second Appeal No, 378 
of 1929 which has just been decided by me, 


` The’ document on the basis of which enhancement of the rate 
of rent and recovery of rent at the enhanced rate were claimed . 
in the suit, contained stipulation exactly similar to those in the 
Kabuliat in the suit out of which Second Appeal No. 378, men- 
tioned above, arose. As in that case, the trial Court held in the 
suit out of which this appeal has arisen, that the plaintiff was 
entitled to an enhancement of the rate of rent, which was fixed at 
Rs, 12 per Paikast Kiar. The decision of the Court being based 
mainly, if not solely, upon the compromise decree which was a 
piece of evidence in support of the plaintiffs in the suit out of 
which Second Appeal No, 378 arose. lt was upon that compro- 
mise decree and upon the circumstances of the case before it, 
that the Court of first instance assessed the rate of rent payable 
in respect of the tenancy in question, at Rs, 12 per Paikast Kiar, 
The Court of appeal below has however reversed the decision 
arrived at by the trial Court in consideration of various matters, 
but without any reference whatsoever to the document on which 
the decision of the trial Court was principally and if not wholly 
based. There is no doubt that the learned Judge in- the Court 
below has gone into the case before him fully,—but omission of 
any reference to a piece of documentary evidence of vital import- 
ance ,eannot possibly be justified. The learned Judge in the 
Court below has observed that under the.Patta on which the 
plaintiff’s chim in suit was founded, the plaintifs right to enhance- 
ent was established, As to the rate of enhancement to be 
allowed, the view expressed by the Court below was that 
tenancies which came into existence recently between 1326 
to 1332 B. S. and the rate of rent in respect of which 


„varied from Rs, ro to Rs, 29 on account of the present excessive 
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demand for lands in the locality, could not be taken into consi- 
deration, in determining what should be the fair enhance- 493t- 
ment in the case of tbe defendant’s tenancy, It was Ral Shaheb Hara 
also stated that the defendants’ rental should be less than Kishore cbskrabarty 
what was ordinarily charged now in the locality, regard being Iswar Chandra De 
had to the fact that the defendants’ tenancy commenced under Chowdhuiye 
more disadvantageous circumstances. Mention was also made S.N. Guka, F. 
of the origin of the defendants’ tenancy, of the present civic B 
importance of the town in which it was situated as also of the 

fact that improvements had been effected by the tenants at their 

own expense, The finding arrived at by the Court below was that 

the plaintiff had not proved the prevailing rate of rent for lands of 

“ similar status like the lands in suit.” The Court below has 

however fixed the enhancement approximately, at the rate of 

Rs, 5 per Kiar and the increase was allowed for the reason that 

“there has been a great increase in the prevailing rate of rent,” 

and in consideration of the fact that although Government 

‘revenue was increased so far back as 1918, the defendants avoided 

paying increment, . 

`  Itappears to me, that in addition to the material defects in the 

judgment of the Court below in not having adverted to the evidence 

on which enhancement was granted by the trial Court, the basis on 

which the Court of appeal below has proceeded, the principle of 

assessment of the rate of enhancement adopted by the Court, if 

any principle has been followed or any basis adopted at all, the 

basis of enhancement, as stated in the Potta on which the plaintifi’s 

claim in suit was founded, has, to my mind, been lost sight of, 

altogether. łn my judgment, the tenants were not entitled, at the 

end of a long period, to allege the expenditure of their own capital 

against the landlord’s claim to an enhancement of rent, The time 

which has to be taken into account in determining the prevailing 

rate of rent in the locality, was the time of the claim by the land- 

lord for enhancement, the time of the institution of the suit, and 

not the time when the tenant was led into possession. [See 

Prosunno Coomar Paul Choudhury v, Radha Nath Dey Chotdhury 

(1).] Tenancies ofesimilar description and with similar advantages 

in the neighbourhood have to be taken into consideration under 

the stipulation contained in the Patta, creating the tenancy, and e 

rate of rent payable by the tenants is to be enhanced without 

reference to improvements effected by them, and without reference 


to the civic importance of the town, matters more or less irrelevant 
® 


(1) (1867) 7 W. R. 97. Se AE 
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Civit, for the purpose of determination of the question arising for con- 
1931. sideration in the present case in view of the terms'of the tenancy. 
Rai'Shaheb Hara | If other tenancies have benefited by the growth of the town, the 
Kishore Chakrabarty tenancy in question has also derived that benefit ; and the plaintiff 


Iswar Chandra Da was entitled to an enhanced rate of rent if tenancies of similar des- 


‘Chowdhury. cription at the time of the institution of the suit by the plaintiff, 
SN. Guha, F. bore a higher rate of rent. It may be mentioned that if the pre- 
eee vailing rate of rent cannot be determined, or if it were impossible 


to come to a definite conclusion as to what was the prevailing rate, 

the Court would be justified in taking an average: it may be the 
: only and the proper course to adopt, if a distinctly prevailing rate 
cannot be found [see Sheikh Dena Gast v. Mohkince Mohan (1)|. 

In- view of the conclusion I have come to, in the case before me, 
that the basis of assessment, if any adopted by the Court below, 
the principle upon which the rate of Rs, 5 has been assessed at the 
enbanced rate of rent per Kiar, are not correct in view of the 
contract between the parties concerned, and regard being also had 
to the circumstances that no sufficient reason has been assigned for 
reversing the decision of the trial Court fixing the rate of rent pay- 
able by the tenants at Rs, 12 per Kiar, based upon documentary 
evidence to which no reference even, has been made by the Court 
below, the judgment and decree of the Court of appeal are set aside, 
and the case is sent back to that Court fora further hearing, and 
for a fresh decision on the questions arising for consideration of the 
plaintiff’s case. It will be open to the lower Court to take further 
evidence in the case, if that be considered necessary. 

The appeal by the plaintiff is allowed and the cross-objections 
preferred by the defendants, respondents are dismissed without 
costs. The case is remanded to the lower appellate Court for deci- 
sion, Costs in the case including the costs in the appaal will abide 
the decision after remand, 

Appeal No, 322 of 1930 with cross-objections, 

This appeal is directed against the decision of the same learned 
Subordinate Judge who decided the case in which Second Appeal 
No, 2828 of 1929 arose, and involves questions similar to those 
raised in that appeal, The plaintiffs claim for gnhancement of the 
rate of rent payable by the tenant defendant in the suit was allowed 
by the trial Court to the extent of Rs, 12 per paikast Kiar. The 
trial Court took into its consideration, the materials placed before 
it, and came to the conclusion that the enhancement of rent at the 
rate of R$. 15 as claimed by the plaintiff in the suit was not 


. 2: 6 (1) (1874) 21 W. R, 157 
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excessive ; that it was but fair and equitable that other things 
Yemaining the same, higher rent than those mentioned in other 1931. 
Kabuliats placed before the Court should be paid for the landin Rai Shaheb Hara 
the defendants’ tenancy, settled on terms more favourable regarding Kishore Chakmbarty 
the stability of tenure. The defendants’ contention that he having Iswar Chandra De 
improved the land at bis own expense, was not liable to pay Chowdhury, 
enhanced rent was expressly negatived by the trial Court in this $ N. Guka, ¥. 
case ; and the rate of Rs, r2 was fixed with reference tothe com- =~ 
promise decree used in evidence in the case in which Second 

Appeals Nos, 378 and 2828 of 1929, and four Kabuliats in respect 

of lands in the neighbourhood, similar to the land of the defendants’ 

tenancy, after taking all other circumstances into consideration. 
- The Court of appeal below has reversed the decision of the trial 

Court, and has allowed enhancement of the rate of rent at Rs. 5 

only per paikast Kiar, asin the other case decided by it, out of 

which Second Appeal No, 2828 mentioned above arose, It has 

been held that the trial Court was wrong in thinking that the defen- 

dant was to pay higher rent for the reason stated by it ; according 

to the Court below, the law is that “ higher the status of the tenant, 

the lower is the rent,” The improvement made by the tenant was 

taken into account, as also the rate at which the Government 

revenue was increased, For reasons stated in my judgment in 

Second Appeal No. 2828 of 1929, I am unable to accept the basis 

of assessment indicated by the learned Subordinate Judge in the 

Court below; and there was no justification for keeping the 

materials on which the decision of the trial Court was based out of 

consideration altogether. 


The case will therefore go back to the Court of appeal below, 
for a further hearing of the appeal before it, and for afresh deci- 
sion on the question of erhancement as raised by the plaintiff in the 
suit, on materials on the record, as also upon such other materials 
as may be placed before the Court, if it be considered necessary 
that additional evidence should be taken for arriving at a proper 
decision, 


e *. 

In the result thg appeal is allowed, the cross-objections pre- 
ferred by the defendant respondent are dismissed withdut costs ; 
and the decision and decree of the Court of appeal below are set 
aside, the case is remitted to the lower appellate Court for decision 
iu the light of the observations made in this judgment and in my 
judgment in Second Appeal No, 2828 of 1929. Costs i& the case 
including the costs inthis appeal will abide the decisio after 
remand, r 
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1931, well as the two other cases in which Second Appeals Nos, 378 and 


- Rai Shahob Hara 2828 of 1929 arose, should be heard together and “decided by the 
Kishore Chakidbarty same Judge, 


„Iswar Chandra De A, T, M, a allowed ; Chasb-vajichions dismissed ; 
- Chowdhury. - Cases remanded, 
OS. N. Guha, Y. 


Before Mr, Justice S. K, Ghose, 


Civin. MANMATHA NATH BISWAS AND OTHERS 
1930, f v, 
ww 7 
January, ô, : BIJOY KUMAR DOBEY,* 


Burden of prosf—Underaratyat—Acquisition of eccupancy right—Finding of 
fact—Second appeal. 
The plaintiff challenging the record-of-rights recording that the defendant was 
an underraiyat having aright of cccupancy, must prove the contrary. 
Lakki v. Nabadwip (1) 5 Bepin v. Trailakya (2) and Abdul Hamid v. Bakud 
Ali (3) referred to. ‘ i 
A finding of fact arrived at by the lower appellate Court by wrongly placing 
the onus of proof, can be attacked in second appeal. 
Appeal by the Defendants, 
Suit fora declaration, 
The material facts appear from the judgment, 


Mr, Orukramdas Chakravarti for the Appellants, 
Messrs. Bejoy Chandra Bhattacharji, Panchanan Ghose, Sitangss 
Bhusan Bose and Durgadas Roy for the Respondent, 
The following judgment was delivered : 
This appeal arises out of a suit relating to certain lands which 
Fannary, 6. were recosded in the finally published record-of-rights as forming an i 


$ Appeal from Appellate Decrge No. 2909 of 1927, against the decree of 


. s 

Babu Ram Chandra Ghosh, officiating Subordinate Judge of Nadia, dated the 

> 22nd July, 1927, modifying that of Babu Rai Kishore Mazumdar, Munsiff, Chuas 

s danga, dated the Zoth March, 1926. : : 
(1) @926) 31 Q W., N. 192. (2) (1926) 31 C, W. N. 448, 


5 2? (3) (1929) 33 C. W, N, 1193. , 
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under-rayati tenancy of the defendants under the plaintiff with a 
tight of occupancy and a rent of Rs, 14-5as-6ps, The plaintif 
sues for a declaration that the rent is Rs, 62 per annum and that 
the defendants have no right of occupancy. The defence is that 
the record is correct and that in any case the plaintiff is not entitl- 
ed to the relief, as he bas dispossessed the defendants out of 1834th 
cottas land by letting them out to one Kashi Nath Biswas. The 
trial Court found that there was dispossession as alleged by the 
defence and dismissed the suit, holding that the plaintiff is not 
entitled in equity to any relief in the suit, On appeal the learned 
Subordinate Judge thought that, whether there was dispossession 
or not, the plaintiff was entitled to sue for the declaration as pray- 
ed for by him, He held that the plaintiff was debarred in law 
from recovering more than the Khatian rent, But as regards the 
defendants’ occupancy right he held that the record-of-rights was 
incorrect. Accordingly he gave the plaintiff a modified decree, 
The present appeal is by the defendants, 

The point in this appeal is whether the learned Subordinate 
Judge is right in holding that the record-of-tights containing the 
entry that the defendants have right of occupancy is incorrect, 
It is contended on the other side that this is a finding of fact which 
is binding On this Court and reliance is placed on the decision in 
the case of Midnapur Zemindary Company Limited v, Secretary of 
State for India in Council (1). But the argument in behalf of 
the appellant is that the learned Subordinate Judge wrongly placed 
the onus of proof upon the defendants and that that is no doubt a 
point of law. The learned Subordinate Judge says in his judg- 
ment: *" As regards the other declarations, an under-raiyat 
may acquire a right of occupancy by local custom or usage, but no 
satisfactory evidence of this custom or usage was adduced by 
the defendants and the Court is left without materials upon which 
defendants came to be recorded as having a right of occupancy 
in the lands in sui. It is pointed out that this is throwing the 
burden of proof upon the defendants, whereas the defendants have 
the presumption of correctness in their favour, Undoubtedly -that 
is so, and because the plaintiff is challenging the recordof-rights, 
it does not follow that the record may not be presumed to be 
correct, On the other hand, the opus is upon the plaintiff to 
prove that the defendants have not acquired an occupancy right by 
custom : See the cases of LakAi Nath Bera v. Nabadwip Chandra 
Nandy (a), Bepin Behari Dandapat v, Tratlakya Nath Danda- 


(1) (1929) L. R. 56 1. A. 388, (2) (1926) 31 C. W. N, 192.. 
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pat (1) and Abdul Hamid v, Eakuò Ali Pandit (2). It is contend- 
ed in behalf of the respondent that the question of onus is 
immaterial, because asa matter of fact the learned Subordinate 
Judge has considered the evidence that has been adduced by the 
plaintiff, No doubt the Subordinate Judge referred to the Kabuli- 
yats; Exts, r and rA, These Kabuliyats cannot confer occupancy 
right ; but it is contended that they are inconsistent with the 
existence of the occupancy right, for Ext, r is a kaduliat by 
which the ands were first taken settlement of in 1289 for 
ten years and. Ext, rA was Aabsliyat of 1308 BS, by 
which the lands were again taken settlement of for five 
years, It is pointed out thatthe latter &aduAyat is mentioned 
in the record-of-rights. It does not follow that the Revenue 
Officer relied on that Kabuliyat as proving the existence of 
the occupancy right by custom. In fact that could not be the 
case, But he made a note of that Kabuliyat, because it so happened 
that the tenant was in possession at that time by virtue of that 
Kabuliyat, The contention in behalf of the respondent is that, if 
by virtue of the Kabuliyat of 1289 the tenant had already acquired 
an occupancy right in 1308, he would not again take a lease of 
s years by the second Kabuliyat Ex,1 A, But it appears that the 
previous Kabuliyat was by one Giridhari and the second Kabuliyat 
was by his sons. There is no evidence to show that the tenancy 
was heritable or that the sons had acquired right from Giridhari, 
It is possible asthe learned Advocate for the appellants suggested, 
that since the second Kabuliyat the tenant has acquired the occu- 
pancy right which was recorded in the record-of-rights, and the fact 
that a temporary lease was taken by the second Kabuliyat is not 
inconsistent with the second lessees having subsequently acquired 
the occupancy right by custom, The learned Subordinate Judge 
also refers to the plaintiffs interest being Mukarari Rayati as per 
Khatian. But that does not advance the case any further, The 
evidence which the learned Judge has considered only shows that 
the defendants are under-rayats, but he says nothing at all on the 
question of custom anddie does not find that there is no custom by 
which the under-raiyat could acquire occupancy right. In fact 
there was” ho evidence on this point. The position, therefore, is 
that the learned Judge startad with the n otion that it was for the 
defendants to prove that there wasa custom by. which an under- 
raiyat could acquire an occupancy right, in other words, that the 
onus of pfoof. was upon the defendants, which certainly was not 


(1) (1926) 31 Cs Wi N? 448. (2) (1929) 35 C. W. N. 1193. 
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the case, That being so, it cannot be said that the finding that 
the record-of-rights is incorrect is a finding which cannot be 
challenged in second appeal, On the contrary the finding amounts 
to an error of law, In the view that I have taken it must be held 
that the presumption of correctness in fayour ‘of the record-of- 


Tights stands and the suit must be dismissed, 


The result is that the appeal is allowed, the judgment of the 
lower appellate Court giving the plaintiffa modified decree is 
reversed, and that of the Court of First Instance is restored, The 
appellants will get their costs of this Court as well as of the lower 
appellate Court, 


A. T, M 


Appeal allowed, 


CIVIL RULE. 


‘ lads Mr, Justice Suan ardy and Mr. Justice Patterson. 


MAKHAN LAL CHAUDHURY 
v. 
CHANDI NATH MAJUMDAR anD OTAERS,*, 


Suit, stay of—-Second appeal—Same question involved in suit as in second 
appeal—Civil Procedure Code (Act V ef 1908), Sec 10. - 

The appellant in second appeal cannot primarily pray is the High Court for 
stay of suit in the lower-Court on the ground that same question is involved in 
the suit as the question to be decided inthe second appeal. An attempt should 
first be made in the Court below to have the suit stayed and failing there to apply 
to the High Court. Such stay is granted on the analogy of section .10 of the 
Code of Civil Procedure. 


Application under section t15 of thg Code of Civil Procedure 
by the Defendant Appellant. 


Messrs, Bireswar Bagchi and Priya Nath Bhgitacharji for the 
Petitioner, ° 
Mr, Jatindra Nath Chaudhuri for the Opposite Party. 


# Civil Rule No. 709 (S) of 1930 in Appeal from Appellate Decree No. 1548 
of 1930 and in Origioal Ciyil Suit No. 1303 of 1928 Ja the Court of the Munsiff, 
grd Court, Pabna. . - - 
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The following judgment was delivered ; 

This is a rule calling upon the opposite party to show cause why 
a suit in which the same question involved as the question to be 
decided in the second appeal preferred to this Court in which this 
application has been made should not be stayed till the disposal of 
the second appeal, We think that the procedure followed in this 
case though common is irregular, By an application made in the 
second appeal pending here the appellant cannot pray that some 
other suit pending in another Court should be stayed. The power 
of staying suits pending in the Courts below is exercised by this 
Court sometimes in the interest of justice under the general power 
of supervision given to it under thnlaw. But for that purpose a 
substantive application should be made, The application for stay 
of subsequent suits because a previous suit in its appellate stage is 
pending is made onthe principle of section ro Civil Procedure 
Code, Attempt should first bè made in the Court below to have 
the suit stayed and failing there to apply to this Court. We 
observe that when an application is made in the trial Court for stay 
of hearing ofasuit on the ground thatan appeal is pending in 
another Court for a similar suit or from a suit ona similar cause 
of action, it is generally refused on the ground that section ro 
Civil Procedure Code does not apply, but the principle of section ro 
has been extended to such cate as the present, Asa rule has been 
obtained by this Court we do not propose to discharge it on this 
technical ground. Mr, Chaudhuri on behalf of the opposite party 
agrees that itisin the interest of all parties concerned that the — 
hearing of Civil Rule 1303 of'1928, pending inthe Court of the 
Munsiff, 3rd Court, Pabna should be stayed pending the hearing of 
the appeal and we order accordingly. The petitioner must pay the 
opposite party one gold mohur as costs of the rule. 

Having regard to the point at issue in the appeal we direct thai 
the bearing of it be expedited. 
A.T, M, Ordered accordingly, 


Vou, LIHI] HIGH COURT, Cat 


APPELLATE CIVIL. 
Biv fdr, Justice Malih and Mr, Justice Guha, 
RABINDRA NATH MANDAL AND OTAERS “Crvin. 
a 1931. 
ww 
CHANDI CHARAN MANDAL AND orners,* March, 13: 


Jurisdiction to frame schesme—Civil Couri—Private debutters 

In the case of a private debutter, a Civil Court has jazisdiction to frame a ` 

scheme for the management and administration of the debutter property, ; 
Monohar v. Peary Mohan (1), teferred to, 

Appeal by the plaintiffs. 

_ Suit for the framing of-a scheme for the preservation and 
` management of the debutter estate. 

This case came up before the High Court iv- connection with a 

- suit for declaration of the dedutier nature of the property, The 
decision of the High Court is reported in 41 C. L, J. 396. The 
matter went on appeal to the Privy Council and the judgment was 
affirmed—(1927) L. R. 54 I. A, 238 ; 45 C. L. J. 605, 

Thereafter the present suit for framing of a scheme in connection 
with the dedutter was filed, the ladies of the family being impleaded 
as parties and a pleader of the District Court being appointed to 
represent the Thakurs "as a disinterested next friend ”, in accord- 
ance with the principles laid down by the Privy Council in Prana- 
tha ¥. Pradyumna (2). 

Messrs, Bimala Charan Deb and Tarakeswar Nath Mitra for 
the Appellants. 

Messrs, Saroj Kumar Chatlerfi and Bansori Lai Sarkar for the 
Respondents. 

‘The following judgment was delivered : 

This appeal arises cut of a suit brought by some of the heirs 
of the founders of a private deduifer trust for the framing of a March, 13. 
scheme for the preservation and management of the dedutter 
estate on the allegation of mismansgement and maladministration. 
The other heirs of the founders did not j$in the plaintiffs itfthe 
soit, The Court of first instance held that the plaintiffs gould not 
maintain a suit of the nature and it held also that the Civil Court 


e hd 2 s 
© Appeal from Appellate Decree No. 1832 of 1929, against the decree of 
M. H, B. Lethbridge Esq., Additional District Judge of 24-Perganas, dated 


the 26th Februaty, 1929, affirming that of Babu Kunja Bihari Ghosh, Additional ° 
Subordinate Judge, 1st Court, at Alipore, dated the 20th A til, 1928. ° 
(1) (1919) 30 C. L. J. 177, ; ~Y * 
(2) (1945) L, R, 52 L. A. 245 341 C. "51. 
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: had no jurisdiction to entertain a suit of that kind, and, on these 
findings, dismissed the plaintiffs suit, Oo appeal the lower Appel- 
late Court came to the conclusion that the plaintiffs could maintain 
the suit, but, holding thatthe Civil Court had no jurisdiction, 
upheld the decree of the Court of first instance. Against that 
decision the plaintiffs have appealed to this Court, 

It appears that according to the admitted and established facts 
in the present cise the trust that was created was a private dedutter 
trust. Now the question is whether in a case of this nature, 
namely a case of private trust like the present one, a Civil Court 
has got any jurisdiction to frame a scheme for the management and 
administration of the dedbutver property, That the Civil Court has 
such jurisdiction would appear clearly from the observations of 
the learned Judges in the case of Monokar Mukherji v, Raja Peary 
Mohan Mukkerji (1) The observations run in these words :— 
“ We are of opinion that on the analogy of this well-recognised 
principle the view may be maintained that, in respect of a 
Debutter in this country, the founder or his heirs may invoke 
the assistance of a Judicial Tribunal for the proper administration 
thereof on the allegation that the trusts are not properly per- 
formed, ” 

A question, however, may arise that all the heirs of the founders 
did not institute the suit. Butit appears that the heirs who did 
not join the plaintiffs in the institution of the suit were all served 
with notices and it appears also that, with the exception of one 
who, again, it may be noted, has not opposed the appeal, they did 
not appear to oppose the prayer made by the plaintiffs, Under 
these circumstances it may be reasonably presumed that these 
heirs of the founders who did not join the plaintiffs have no objec- 
tion to the prayer of tha plaintiffs being granted, Following 
therefore the dictum of Mookerjee Js in the case of Mosohkar 
Mukherji v. Raja Peary Mohin Mukherji (1), we hold, disagreeing 
with the learned Additional District Judge, that the Civil Court 
had jurisdiction to entegtain th: prayer made by the plainuffs in 
their sujt. x 

That being so, the appeal must be allowed and the Court of 
firgt instance will bz directed to frame a scheme for the preserva- 
tion and management of thé Debutter estate, We make no order 
as to costs as there was no opposition in the appeal, 

A, T. M,’ l Appeal allowed, 

()d1319) 30 C. L. J. 177 (168) 
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Accretion —Com missioner fer local investigation—Cammisstener, if can be 
delegated to the trial of any material issue—B fect of not taking objection 
to Comvlssioner’s vepori—Bed ef river—Degi Chur, Doba Chur and 
Natun Chur. 


Commissions for local investigation are issued for the purpose of elucidating 
any ‘matter in dispute, that is to say, presumably for the “purpose of 
throwing light upon the matter and assisting the Court to form a deci- 
sion thereon. 

` A Court is not justified in delegating to a Commissioner the trial of any 
material issue which the Court itself is bound to try. 

Where the main question to be decided is, whether. the disputed lands 
were accretions or reformations in sifu, it is for the Court and not the 
Commissioner to decide. 


A party cannot be said to agree, although no objection is made in the Court, 
ta the Commissioner's report, when the matter referred to him was one 
which was not properly within his.competence but was one for the decl- 
sion of the Court with the aid of such materials as the Commissioner was 
able to place before the Court. 


The bed of a river is that portion of it which is in the ordinary and regular 
course covered by the waters of ariver and it nced not be constantly 
covered, ifin the ordinary course of things it is habitually covered. 

Each of the expressions Degi Chur, Doba Chur and Natun Chur, means a 
Chur which emerges only at ebb tide but is covered at full tide. 


Sitter, F. (dubifante). The effect of describing in the Khatian the 
western boundary as Degi Chur or Doba Chur or Natun Chur, was to 
give the tenant a subsisting right of tenancy in all lands which would in 
future be formed up to the edge of the river. Moulvi Ashgar AH v. 
The Secretary of State for Indis in Council we “ 


Accused to prove non-service of notice under section 144 of the Colle of Crimi- 
nal Procefure ; see Burden of proof ... 
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Act VIII of 1870, Sch. Il. Art. 17 Mas ise 
—— I of 1872, Secs. 13, 43. a Nis 
—— ! of 1872. Sec. 32 (6). Hom Fe ae sees 
—— lof 1873, See. 35°" n iM a 
—— Iof 1872, Sec. ity sii ee see 
~— lof 1872, Sees. 142, 124 1 o eat ve 
. — IX of 1872, Sec. 69 Soe aaa 
—— IX of 1872, Sec. 178 esi ee Pa 
—— XVIH of 1876, Chap, IT... 7 we wae 

“I of 1877, See. 42, 42 Proviso ie ahs 


—— XXVI of 1881, Sécs, 4, 32, 48, 78 


—— IV of 1882, as amënded by Act x of 193}, Secs. 4, es i 


—— IV of i892, Sec. 6 > uu eer ky Sas 
— IV of 1882, Seca. §8, 1¢0, 130, 137 su 

—— IV of -1882, Sec, 59 > ue eee iss 

—— IV of 1882, Sécs. 74,82, 95, 100, ws) as 
— IV of 1882, Secs. 76, 77 ... tae, AE S w 

—— IV of 1882, Sec. 107 se w ten 

— IV of 1882, Sec. r 11 Cl. (d) is weer 
—- VI of 1882, Sec. 109 Proviso 4. ea, leas 
—— VIII of 1885,-Seca 6, 303-B . , „a 


—— VIII of 1885, Secs, 26 (C), 26 (E), 26 E). 


~ VII} of 1885 (as amended by Act IV of 1928), Secs. 26 D and 26 E 


—— VIII of 1885, Sec. 153 ú aa 
—— VIII of 1885, Secs. 165, 167,179 o i 
— XV of 189r u wes vee ae 
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Act IX of 1908, Sec. 18, Sch. I. Art. 10 sn 
— 1X of 1908, Sch. L Arts, 66, 116 tee 


—— IX of 1908, Sch. 1. Arts, 110, 116 ae ces 
—— IX of 1908, Sch. I. Art. 118 a we ste rf 
—— IX of 1908, Sch. I. Art. 120 sae 

— IX of 1908, Sch. I, Arts. 127, 144 wa vue 

=~ IX of 1908, Sch. I. Arts. 132, 148 ue oe vee ` 
~—— IX of 1908, Sch. I. Art. 182 ow ase as si 
——- IX of 1508, Sch. 1. Art. 182 Para. 4 and Expl. I nue ra 
—— XVI of 1908, Sea. 17 ses ate Gi sas 
= XVI of 1908, Secs. 17 (1) (b), 21, 48, 49 Cls, (a) ‘and (C) eas i 
—— XVI of 1908, Secs. 32, 33... i ae aes one 
——- XVI of 1908, Secs. 32, 33) 34) 87 one ye sce tee 
—— V of 1920, Sec. 41 (2) (a)... ins ine aes 
= V of 1920, Sec, 53 wes ies i is D 
~-— XI of 1928, Secs. 40, 42 Sub-Sec. (1), 43 ae m one 
~—-— XI of 1927, Secs. 40, 42, 43 wee eve ane ose 
—— XXXVIII of 1926, Secs. 2, 8(2) (c), 14 ove si ` 
= IV B. C. of 1866, Sec. 62 A. (4) = ns we eae 
—— VII B. C. of 1876, Sec. 3 (6) m mee te g 
—— III Be C. of 1884, Sec. 57... v4. Ae isa eis PE 
—— I B. C, of 1895, Sec. 10 ‘sp a i a 
—— VIB. C. of 19c8, Sec. 84 Sub-Sec, (3) ies " 
—— HIB. C. of 1923, Secs. 138, 139 (2), 140, 141, 504 “ag iss 
— III B, C. of 1933, Secs. 386 (1) (c), 478 (29-5) me we sss 


Acts, reasonable consequences of ; sce Presumption ... 
Adjustment of decres between decree-holder and judgment-debtor—Auction- 
purchaser not thereby affected —Court’s duty to confirm sale ; see Execus 


tion sale on aoe ae 
Admissibility in evidence—Affidavit stamped Áth court- feo ep 3 see 
Complaint... wee ave one tee tas 
ot me a In eVidence—Articles published in the same paper and forme 
ing the subject matter of some of the charges—Intentlon, proof of ; see 
Sedition vee on ooo 


in evidence—Counter affidavit ss with court-fee stamp, 
when admissible ; ree Complaint 
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in evidence—Indian Evidence Act (1 of 1872), section 32 (6) 
Statements by deceased members of family, admissible jp prove 
pedigree, e . 

Held, on the eyidence, that the plaintiffs-appellants had established thelr 
collateral relationship to the deceased, and that statemefits of deceased 
members of the family made ante litem motam, were admissible in eyl- 
dence, under section 32 (6), [nian Evidence Act, 1872, to prove 
pedigree. 


Observations of Lord Blackburnia Starla v. Freccia relied on. Abdul 


Ghafur v. Hussala Bibi e oe "a 
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Admission —Previous statement of party, though unsworn and said by him at 
the trial to be false, if evidence of facts stated therein ; see Evidence, 
exclusion of ... -æ oon ive oes 

by party—Fact admitted 3 s¢e Partition.. nis ans 

Adoption, proof of—Absence of esubsiaporansous: evideuce—Entries in 
family accounts not forthcoming—Neceasity of proof of factum of adop- 
tion by evidence of unimpeachıbl» character, free from suspicion of 
fraud ; see Limitation... te vee as si 

Adveorso possession—Tenants in common—Ouster, when inferred—Non- 
participation of profits for a considerable length of timo; see Joint 
Hindu Family ... w s cas oes se 








———— possession of sub-soil rights—Long possession and enjoyment of 
surface rights ; see Permanent Settlement ane see 

Advocate—Fermanent Fudge after retirement, if can Hate as advocate—~ 
Bar Councils Azt, (XXXVIL of 1926), Secs. 2, 8 (2) (c), t4. ` 


The appellant, who wasa permanent Judge, after retirement on pension, 
applied before the High Court to have his name entered in the roll of 
advocates. It was first refused, but on a renewed application it was 
ordered on the 29th March, 1930, ‘ That although in the opinion ofa 
majority of the Judges Mr. P. R. Dasis entitled to be enrolled as an 
Advocate under section 8 (2) (a) of the Indian Bar Councils Act, yet in 
view of the fact that he wasa permanent Judge of this Court Judges 
refuse to allow him to appear in the Courts of this Province. On the 
sth April, his name was enrolled onthe roll of advocates, and on the 
same day the High Court issued to the appollant a formal certificate 
under the Bar Councils Act, certifying that the appellant, Barrister-at- 
Law, ‘‘ has this day been enrolled as an advocate of this Court onder 
section 8(2) (a) of the Bar Councils Act, 1926 ” 


Held, that the appellant was entitled as of fight to practise in the Courts of 
the Provioace under section 14 of the Indian Bir Couacils Act, 1926. 
Prafulla Ranjan Das v. The Chief Justice and the Judges of 
the High Court of Judicature at Patna ... ave See 

Agent of non-resident person, if liable to income tax and super tax, although 
_ not in actual receipt of profits—‘ Business connection in British India ” ; 

seo Income tax . aoe eve see 
Amending Act X of 1927 ass a retrospective hats ; see Mortgage deed .., 


Ancestral family business—Mortgage to pay off debts incurred in the busi- 
ness, when binding on minor co-parcener’s interest in family property ; 
see Hindu Law on & A de zia 

Appeal, if lies—Appral fg Small Cause Court—No determination of offection 
under section 140 of the Galcntta Municipal Act by the Chief Executive 
<Oficers-Anmual value of premises increaseg during general revision of 
assessment—Service of notic: under section 138 of the Talcutta Municipal 
Act served through registered poat—Delivery of registered cover not 

Saken—Yellow noti¢e posted on he premises—No objection lodged 
within the period prescribed in section 139 (2) 5 see Jurisdiction sea 
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Appeal, if lies to High Court—Appeal against the order of the Small Cause 
Court Judge inthe matter of assessment of premises—O:der of Small 
Cause Court Judge ultra vires ; see Jurisdiction a aa 

—- —, maintainability of—Execution sale set aside—Civil Procedure 
Cede (Act V of 1908), Or. ar R.g2-Application fer restitution and 
mesne profts—Court’s order granting restitution and mesne profits— 
Inherent power —Civil Procedure Code (Act V of 1908), Secs. 151, 144 
and 47—Order, if appealable—Questions arising in suck proceedings, if 
came niihin the purview of section 47~—Twe different views on a legal 
point —Matter to be governed by practice. 

Where a Court acting under section 1§1 of the Civil Procedure Code exere 
cises the same jurisdiction which section 144 of that Code gives it, the 
order of restitution made under section 151 is appealable. 

In execution of a rent decree a jote was purchased by the appellant on the 
19th February 1923 and posssssion was delivered to him on the 14th June 
1923. Onthe respondents’ application the sale was set aside on the 
ground of materia! irregularity on the 31st July 1924. The respondents 
then applied for restitution for possession of the jote with mesne profits 
for the period of 13 months from Sraban 1330 to Sraban 1331. The trial 
Court (Munsiff) granted restitution and mesne profits in exercise of its 
inherent power under gection 151, Civil Procedute Code, section 144 of 
that Code being inapplicable to auch a case : 

Held, that the order was appcalable. ? 

Held further, that the questions that arise in such proceedings come within 
the purview of section 47, Civil Procedure Code, 

When there are two different views on a legal point, the matter should be 
left to be governed by practice. Maharaja Sasikanta Acharjes v. 
Jalil Baksh Munshi. ane sn ou ow 

——-— te Privy Council—Civil Procedure Code (Act V of 1908), section 110, 
paragraph 1—Value of subject matter of suit in Court of first instance—~ 
Material date, that of institution of suit—Certificate of fitness granted 
by High Court, may be disregarded where appeal to iko Beard net 
competent. . 

In the Civil Procedure Code, 1908, secto 110, paragraph 1, enacting that 
“ the amount or value of the subject matter of the suit in the Court of 
first instance must be ten thousand rupees or upwards, and the amount 
or value of the subject matter in dispute on appeal to His Majesty in 
Council must be the same sum or upwards,” the word “and” means 
*€ and” and not “ or, ” so that, forthe decree to be appealable to His 
Majesty in Council, each of the tWo conditions must b8« separately 
fulfilled. As regards “ the amount or value of the subject matter of the 
suit in the Court of first instance,” the material date is that of the institu- 
tion of the suit. P Š R 

Held, accordingly, that where on the plaintif-appellant’s owa evidence, 
the value of the suit at the date of its commen:emsnt was found to be 
Rs. 5100 and no more, that 4 certificate of fitness to appeal to the Board, 
Branted py the High Court was unwarranted and myst be disregarded, 
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Appeal, —( Contd.) , 


and that the appeal preferred to the Board pursuant to the said certificate 

was incompetent and ought to be dismissed. Rai Rajendra Kumar 

Ghosh Bahadur v. Rash Behari Mandal... hi sae 390 
Appellant in second appeal, if can pray in the High Court for stay of suit in 

the lower Court on the ground that same question is Involved in the suit 

as the question to be decided in the second appeal ; see Suit, stay of ... 619 
Appellate Court, duty of—Several questions raised in the memorandum of 





appeal—Fragmentary decisions ; see Execution sale ae s 187 

— Court, fragmentary decisions of, deprecated ; see Execution sale one 187 
~ — Court, if can restore petition of complaint without giving notice to 

accused ; see Complaint, restoration of a age eas 346 


~- Court, if can take additional evidence—Attesting witnesses to 

mortgage bord, dead—Lower Court relied on presumption under 

section 114 of the Evidence Act as to the time of signing the bond by 

the witnesses ~Appellate Court taking the evidence of the plaintiff mort- 
gagee ; see Suit, maintainability of ... ‘ia ies ne 586 
Approver’s story, corroboration of ; see Judge, duty of iat aan 58 


Arbitration—Suit fer royalty and rani under leases—Terms of the leases— 
Disputes and difference to be referred to arbitration—Small portion of 
the relief claimed under one of the leases alleged to be not within the 
scope of the arbitration clawsesStay of precesdings in Court—Civil 
Precedure Code (Act V of 1908), Sch. 1I. Para. 18—Question of law, 
fa ground for refusal to stay prececdings—Errer in law, if vitiates 
award. 

The fact that a small portion of the relief claimed is not within the scope of 
Arbitration clause, is not in itself a sufficient reason for refusing to stay 
proceedings, where the main subject of the action is within the arbitra. 
tlon clause. 

Arbitrators may be judges of law as well as judges of fact and an error in 
law does not vitiate an award. 

When parties bad deliberately made contracts with an arbitration clause 
and they had chosen to select their own forum there is a prima facie duty 
upon the Court to respect the agreement. i 

If difficult questions of law are likely to arise, such as would inevitably 
entail a special case being prepared and refe.ence to the Court made by 
the arbitrator, the Court may in the exercise of its discretion refuse 
the stay. 

If a question of lag would arise which is glearly ontsido the purview of the 
arbitration clause and other questions though within it, are so intimately 
connected with the fogmer question that a mere Convenient course would 
be to try the whole action iœ Court, a stay may Le refused, 

‘The plaintefs inttituted a sult to recover minimum royalty and rent due 
under three leases, dated 1912, I9%9 and 1914 in respect of three pieces 
of coal lands, The defence was that according to the terms of the con- 
fact between the parfles all disputes and difficulties should be referred to 
arbitration. The defcnday ts prayed for an order under paragraph 48 of 


w 
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Arbitration—(Contd.). 

Sch. Iof the Code of Civil Procedure staying the suit and directing the 
parties to refer the claim to arbitration. It was contended by the plain- 
tiff that the lease of 1914 did not contain any stipulation as to arbitration. 
But the ssid lease was not produced before the Court and the terms 
thereof were not known to it and the claim under this lease was 
Rs. 35-13-6 pies only out of a total of Rs, 6999-2-8 pies : 

Held, that the plaintiff did not make out any case for refusal to stay pro- 
ceedings. The Singaran Coal Syndicate Ltd. o. Balmukund 


Marwari... ios tee ove na on 
Arbitrator committing error in UWS ivoi if vitiated ; see Arbitration ... 
-——= — may be judge of law as well as of fact ; see Arbitration ove 


Attachment—Civil Procedure Code (Act V af 1908), sections 51, 60— 
“ Disposing power’’ over rents and prefits ~Kurshidabad Act, XV of 
18g1-—~Appointment of Receiver of rents of property settled on Nawab 
Bohadur of Murshidabad— Political persion. 


` By section 6o of the Civil Procecure Code, 1908, with certain exceptions 
therein enumerated, all saleable property, moveable or immovable, 
belonging to the fjudgment-debtor, or over which or the profits of which 
he has a disposing power which he may exercise for his own benefit, is 
liable to attachment and sale in- execution of a decree against the judg- 
ment-debtor. By section 5% of the Code the Court is empowered to 
order execution of the decree, inter alia, by appointing a Receiver. 
Held, on the construction of the Murshidabad Act, XV of 1891, that it was 
tompetent for the Cout to appoirt a receiver of the rents, issues and 
profits of the immovable properties covered by the said Act in execution” 
of money decrees obtained against the Nawab Bahadur of Murshidabad. 
Though the income of the properties was conferred on the Nawab to 
enable him to maintain his dignity and station, there is no restraint on 
anticipation imposed by the statute. Accordingly, as the Act imposes no 
testiiction on the enjoyment of the rents by the Nawab and he may 
dispose of them as he pleases, he basa “disposing power” over the 
“income, and no question of public policy is involved in appointing a 
Receiver of such rents. 
The rents in question do not come within the category of “ political pen- 
sion’, go as to be immune from attachment under exception (g) in sec- 
tion 6o (1) of the Code. 


The word “ pension ” in the Pensions Act, 1871, and in the Givil Proce- 
dure Codes- section Go, and inthe Transfer of Property Act, section 6, 
implies pefiodical payments of money by Gove:nment tathe pensioner. 

Judgment of the High Court, Calcutta, on its AppeWate Side (co C, L. F. 
403) affirmed, Sir Wasif AH Nirza, Nawab Bahadur of Murshi- 


dabad v. The Karasni Industrial Bank, Limited ose eos 
Attesting witnesses, fact of, involves the finding that they signed after the 
mortgagor ; see Suit, maintainability of one © ane xi, Mess 


Average, Court justified in tsking—Prevailirg rate of rent aould sot be 


‘we 
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Avarage ~—(Conid.} 
determined or impossible to come to definite conclusion; see Rent, 
enhancement of ane Si fi ses nes 608 
Award, if vitiated — Arbitrator committing error in law 3 see Arbitration s. - 321 
Banks above the “ordinary”? high-water mark—Private property; see 
Public waterway a au oes se a 472 
Bar Councils Act, Secs, 2,8 (2) (c, r4~ Permanent Judge of High Court, 
after retirement on pension, if can practise ~Name enrolled as advocate 
after retirement ; see Adv cate 3 ove ae on 68 
Bed of a river, what is 3 See Accretion ose eee sea 229 
——— or channel of a tidal creek or a tidal navigable water - Space covered by 
“ordinary” high tides ; See Public watorway „e aes ny 472 
Bengal Municipal Act, Sec. 57 (c)—Agreement for the loan of money 
Payment of money by the Municipality for work done for it ; See Elec. 
tion eee oe si ie a bee 236 
et —, Sec, 57—Circumstances and position existing at the date 
of nomination and not at the date of the election; See Election... 236 


» Sec. 57—Contract for supplying building materials to the 
Municipality by the Counsellor’s father—Contract completed and bill 
passed before nomination at the next election— Bills not fully paid before 
the nomination at the next electioa—Councellor, if disqualified to be elec- 
ted Commissioner ; See Election Sea iat sii 236 
» Sec, §7—Councellor, if directly and indirectly has a 
share or interest in the contract, to which the Commissioners are party ~ 
Father and son joint—Councellot’s father contracted to supply building 
materials to the Municipality— Contract performed, bills passed but fully 
paid before nomination at the next election; Sre Election ... pa 236 
s Sec. 57 (c)—‘Security for the payment of money’— 
Bills passed—Performance of contract by the Councelloi’s ‘father—Con- 
tract with Municipality by Councello’s father for supplying building 





























materials —Father and son joint ; see Election ... oo oe 236 
—_— » Sec. 57, construction of,—Penal Section ; see Election... 236 
mae mn, Sec. 57, object of ; see Election... oes tee 236 

————, Sec. 57 Proviso, construction of ; see Election oon 236 


, Sec. 57 and English Municipal Corporation Act, 1882, 
difference between—‘' Any contract to which the Commissioners aro a 


See 




















party”; see Election ose one as ove ea 236 
s Sec. 57 and English Municipal Corporation Act, 1882, 
difference betygen— Of any kind whgtsoever ” ; see Election tos 236 
m-n. ——— , Sec, 57 corresponds’ to section 12 of the English Muni» 
cipal Corporation Aat, 1882 ; sve Election on ove eee 236 
Bengal Tenancy Act, Sec. 6-Landlord, if succeeded in proving the necer- 
‘sary coftditiok, is a question of fact ; see Busden of proof... aa 18 
=~ , Sec. 6- Suit: for enhancement of rent; see Burden 
of proof a . ee on on vee 18 


ipa aia ——————$ Sec. z6 (F)— Landlord on, whem no notice has teen 
served, if can claim any right to pre-empt 5 see Pre: -emption _ p- 578 
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, 


Bengal Tenancy Act, Sec. 26 (F)—Landlord, when givea a right of pre- 
emption 3 see Preemption eee ove 

- » Sec. 26 (D) and 36 (F)—Traosfer of occupancy 

holding—-Deposit of landlord’s fee by the transferee—Landlord’s appli- 











cation for repurchase—Transferee’s objection that the tenancy was not 
an occupancy holdiag ; see Objection, maintainability of ... one 
» Sec. 103 B—Entries in the record-of-rights that 
tenures were liable to enhancement — Presumption of fact ; see Burden of 
proof tes re es ve =A T 
meman e , Sec. 153 —No decision by lower appellate Court as 
to question of title—Primary Court deciding the question of title ; see 


end 

















Second appeal e ese aes sea 
-e e, Sec. 161—‘Tncumbrance’ includes any interest in 
tenure ; see Racchanee rights of te sse i Pe 





—-, Sec. 167—Mok:rrarj under-tenure tated by perma- 
nent tenure-holder, an incumbrance ; see Purchaser, rights of 

ee oem y Sec, 167 gives choice to the purchaser of a tenure— 
Purchaser, If can adopt the urder-tenuce ia part and decline to be bound 
by the entire rights created by his predecessor-in-interest ; see Purchas2r, 
rights of a a soe = e 

mm ——,, Sec. 167, scope of; ses Purchaser, rights of tee 

— , Sec. 179—Permanent tenure-holder can create any 
kind of under-tenure including a Mokarrari lease; see Purchaser, 
rights of iss on one ove wa 

Bills of Lading, parting with, by the Shipping Company- Cintraet by seller 
with the Export Company —Contract containing a clause to the effect that 
payment to be in cash in exchange for mate’s receipt—Shipping Com- 
pany Issuing bills of lading in the absence of mate’s receipt—-Knowledge 
of course of business ; see Damages, suitfor .., 


Burden of proof—Bengal Tenancy Act (VIII of 1885), sections 6 and 
103 B-~Eshancemen? of rcné—onus probandi—Condifions of the 
tenure—Question primarily one of fact~Fressmption arising from 
entries in Record of Rights, rebuttal of. 


\ 








In a suit by the zemindar for enhancement of rent, under section 6 of the 
Bengal Tenancy Act, 1885, the enus probandi ison the plaintiff to 
establish that either by local custom or by the conditions under which the 
tenure is held he is so entitled to enhance the rent thereof, 


The question whether the landlord has succeeded in proving the necessary 
conditions fs primarily a question of fact, *e 


Held, on th@ evidence, that the plaintif had failed to prove the conditions 
enabling him to enhance’ the rent. Py 


Held further, that the presumpten in favour of the zemind# arifing, 
under section 103 B, of the Act, out of entries in the record of rights 
that the tenures were liable to enhancement, was one of fact and had 
been rebutted by the other evidence on the record? Maharaja Bir 
Bikram Kishore Manikya Bahadur z Ali Ahamad e.. 


oa 
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Burden of proof~—Claim against zemindar in respect of lands included in the 
z2mindari at the Permanent Settlement ; see Permanznt Settlement 





of proof Grant of land burdened with servico, when resumable ; see 





Grant oe see see wee ome 
of proof—Grant of permanent tenure by remiodar—Sub-soil (mineral) 
` 1ights—Inclusion of Sub-soil rights ; see Permanent Settlement a 





— —~—Land Acquisition Act (lof 1894)—Onus on. claimant to 
establish title teproperty acquired by Government—Ownerskip of land 
in cantonment—~Messawari Register, entry in—Evidence Act (I of 
4872), section 35—Recitals in deeds—Admissibility in evidence— What 
passes at an extcution-sale. 

When the Government are acquiring immoveable property fora public 
purpose under ths Land Acquisition Act, itis for the person claiming 
compensation for such property to esta! lish his title to it affirmatively. 

In a disputo, under the Land Acquisition Act, 1894, concerning the 
ownership of certain land situate in the Barrackpore Cantonment : 

Held, that though it could not be laid down asa general proposition that 
all land in the cantonment was necessarily the propeity of Government, 
the particular plot in question was, having regard to the Bengal Regu- 
lation of 12th September 1836 and other materlals onthe record, the 
property of the Government, andthe claimant had failed to discharge 
the onus that lay upon him of proving that it was his private property. 

An entry in the Mouzawari Register recording certain property as a Mehal 
“ Khas Sircar ”, (i. e. in the possession of Government), is admissible 
in evidence under section 35, Evidence Act, but such an entry per se is 
not sufficient to establish the title of Government to the property. 

Semble: Recitals in a deed are not evidence as against a person who was 
not a party or privy to the deed. 

A sale-certificate in execution passes nothing but the right, title and interest 
of the judgment-debtor, whatever it may have been. 

Tenure of property in cantonments discussed. Secretary Cantonment 
Committee, Barrackpore v. Satish Chandra Sen... one 

Burdon of proof—Person challenging correctness of entry in record of-rights— 
Chota Nagpore Tenancy Act, Sec. 84 Sub-Sec. (3) ; see Ownership of 

minerals oes vee oes on ove wos 

Burden of proof—Provincial Insslvency Act (V of 1920) Sec. 539~—Oficial 
Receiver to show want of “ geod faith and valuable consideration. ” 

Onan application preferred by the Official Receiver under section 53 of 
the Provinclal Insolvency Act, 1920, to annul a transfer of property by 
the Inzolvent, fe snus grebandi is not®on the transferee, but upon the 
Official Receiver, to establish that it was not a dona fide trangactiga and 
one for value, and was, in consequence, voidable as against him, the 
ve, The Official Receiver v. P. L.K. M.R. M. Chottyar 

= — — Service of notice under section Ate Criminal Procedure 

Gode, (Act Vof 1898}. 
It is entirely for the accused to show that the warning given under sec- 
e 
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Burd en of proof —(Contd h 
Uon 144 of the Code of Criminal Procedure, was never served upon him 
and that he had no reason to come to hear of the proceediogs. Aswini 
Ku nar Dhara v. King-Emperor .. eis a3 Fas 
— Vadikali Anahi of occupancy right—Finding of 
fact — Second appeal. 


penemune 





The plaintiff challenging the recordsof-rights recording that'the defendant 
was an under-raiyat having a right of occupancy, most prove the 
contrary. 

A finding of fact arrived at by the lower appellate Court by wrongly 
placing the onus of proof, can be attacked in second appeal. Mane 
matha Nath Biswas v. Bijoy Kumar Dobey 


- Burden of proof —Waste land ș see Suft for possession 


Calcutta Municipal Act, Sec. 140, «bjectiva under, if determined by the 
Chief Executive Officer—Annual value cf premises increased during 
general revision of assessment—Service of notice under section 138 of the 
Calcutta Municipal Act served through registered post— Refusal to take 
delivery of notice—Yellow notice posted on the premises— No objection 
lodged within the period prescribed in section 139 (2) 3 See jurisdic- 
tion r aa tee sis TENE 4 r 

— ——, Sec. 386 (1) (c)—Landlord not taking out license — 

Tenant using his premises for keeping cows and for seiling milk ; See 

Landlord, if guilty~ 





————— --e , Sec 478 (25-5)—Tenant allowing offensive matter 
to accumulate in the premises let out ; See Landlord, if guilty 


Calcutta Police Act, authorises Commissioner of police to prohibit all 
public processions in the city and suburbs of Calcutta for seven days 
without further sanction—-Sanction from the Governor in council for ex- 
tention of time, when to be taken—No bar to the extension being given 


till further order or being given contempotaneously with the making of 
the order ; See Prohibitory order 


wee ` “ eee 


—— =m m, Sec, 62A (4)~‘Any procession or public assembly’ $ . 


See Prohibitory order wes oe ia see a 


———-, Sec. 62A (4), how interpreted; See Prohibitory 
order i ta vee 


— 





en ar Sec. 62A (4), if entitles the Commissioner ‘of’ Police 
to probibit all preocesslons or astemblics in the city for seven days ; See 
B order ose 


eo s Sec. 62A (4), scépe of - Power, whea eticised—No 
previous meres by the higher authority necossary —Notification not to 
be publicly promulgated or addressed to indiyiduals ; See Prohibitory 
order, aes te toe we Sens 
Cantonment, land in, ownership of} 3 See Burden of proof ise ota 
Carrier, if can sue consignor for freight—Carrier making over consignment 
without realising freight ; S¢e Liabi-ity oes ey ei acs 
Certificate of fitness granted by Iligh Court, may be disregarded iss 
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appeal to the Privy Council not competent—Civil Procedure Code, Sec. 
tro para. 1; See Appeal to Privy Council ee ws 390 
Charge—Debeniure, transfer sf—Mortgage of ee re eae receia 
ving debentures—-No writing—Registration, if necessary—Loans given 
by the morigagor on the security of title deeds—ZIndian Registration Act 
(XVI of 1908), Secs. 17 (1) (b), 27, 485 49, Cls. (a) and (c)—*Operate 
—Morigage debt, how transferred—Transfer of Property Act (IV of 
1882), Secs. 58; 100, 130, 197-—-General Clauses Act (X of 1897), Sec. 3 
(25)—Immoveable property—Morigage, if ‘benefit to arise ont of land’ 
—Indian Companies Act (Vlof 1833), Sec. 109 Proviso 4~—Fleating 
charge—Debenture, condition in, 

In May, 1923, the ‘Imperial Bink advanced to the Bengal National Bank 
` ten lacs of rupees upon the security of a debenture dated the 4th May, 
1923, which purported to charge the whole undertaking, properties, assets 
and interests, present and future, including the uncalled capital, of the 
borrowing Bank for the repayment of the loan, with interest. In July of 
the same year, the Imperial Bank made a further loan of ten lacs of 
rupces upon the security of a debenture dated the 4th August, 1923, 
which also created a charge upon the whole of the undertaking, proper- 

- ties, asscts and interests, present and future, includicg the uncalled capi- 
tal, of the borrowing Bank. The Bengal National Bank had given loans 
or overdrafts upon tke security of title deeds deposited with it. These 
debentures were duly registered under the companies Act with the 
Registrar of Joint Stock Companies, but neither debenture was registered 
under Indian Registration Act of 1908 : 


Held, that the Imperial Bank was not entitled by virtue of the debentures 
to any charge upon the sums payable to the Bengal National Bank in 
respect of advances or upon its security therefor In any case in which such 
advances were, at the date on which the charge created by the said 
debentures ceased to float, secured by the deposit of titles deeds and such 
title deeds had not at the said date been deposited with the Imperial 
Bank. 

- For the purpose of getting a completo register of titles to land and Interests 
in land, the legislature has not required that equitable mortgages by 
deposit, if made In Calcutta, should come upon the register at all, and 
they do not come upon the register unless the contract is contained in an 
instrument in writing. lf the mortgage is made by deposit of title deeds 
in Calcutta, the. immovable property which thus becomes the subject 
matter of the gécurity may be situate Snywhere in British India, The 
Registration Act, however, requires many instruments to be regidtered 
If they affect transactions with reference to immoveable property although 
the transagtions, are not necessarily required to be carried out by written , 
instruments at all, and section 48 gives priority to registered instruments 
as against an oral agreement or declaration, This brings many trans- 
acklons upon the registes butia addition to this purpose, a main purpose 
of the Act is to event a party from setting up forged or false instru- 


A 
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Charge—(Centd.}. 


‘meats by rendering inadmissible in evidence instruments which have not, 
within a limited time, been taken to the registry and authenticated. 
The second purpose may be thought to be attained in the case of securi- 
ties granted by companies by the provisions of section 109 of the Indian 
Companies Act but upon the face of the Registration Act section 17, there 

_ ds no special treatment for such securities on account of the Company 
Register. 

The language of clause (b), sub-section (1) of section 17 of the Registration 
Act is pot limited expressly to a particular kind of transfer. 

The words “any right, title or interest” in clause (b), sub-section (1) of 
section 17 of thé Registration Act, are intended to be very wide—they 
are the words usually employed to dencte what’ passes Upon an execution 
sale. f 

A mere charge on immoveable property is within clause (b), sub-section (1) 
of section 17 of the Registration Act. It is a right in immovable property 
—a right to have it brought to sale to realise a sum of money to be paid 
to the chargee. 

Section 17 of the Registration Act is confined to property which is specific 
in the sense of being ascertainable and capable of identification at the 
date of the instrument. ; 

Clauses (a) and ‘c) of section 49 of the Registration Act have reference to 
the fact that certain kinds of transfer of immovadle property can only be 
effected by written instruments (e. g. sale, mortgage other than mortgage 


by deposit, lease,-gift), whereas ia other cases (e g. partition, surrender, - 
release) the transaction is not required to be ia writing, the instrument- 
is required to be registered. Clause (a) deals with the former case and ` 


clause (c) -with the latter. In either case, the circumstance which subjects 
the instrument to the requirement of registration is that it purports or 


cpetates to create, declare, assign, limit or extinguish aright, titleor . 


interest to or in the immovable property, It is this which makes the 


registration necessary and if it be not registered, it is io this that the- 


instrument is to fail of its effect. The right, title or interest is, as a 
consequence, not created, declared, assigned, limited or extinguished 
even although no written instrument was necessary. Clause (c) makes 
the instrument inadmissible as evideace of the: transaction. ` Unless, 


therefore, there has in fact been a transaction independent of the written | 
instrument, and capable of proof without the evidence thereof, the right, . 


title or interest in que.tion has not: been created, declared, assigned, 
limited or extinguished. : ` ° ? 
The word ® operate ” ia the phrase “ pipt -T operate" in clause (b) 
Sub- section (1) of section 17 of the Registration, Act “refe:s to the imme- 
diate intention of the instrumegt and not to ultimate conseguencgs. or 


collateral effects. ae A N 


The Transfer of Froperty Act, does not dairess -itself to. the question Rene 


isa moitgage right tobe charged or even- to the qiestion- how- is any © .- 
immovable"property to be charged. Whether a chargesis a transfer of ` 


. 
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not, the Act puts no restrictions upon the maonor in which charges can 

be made or given over immovable property. It recognizes by section too 

that by the act of the parties immovable property may be made security 

for the payment of money in ways which do not amount to mortgage, 

but it does not limit or define those ways. 

A debt or any other form of property can be transferred without being 
specially made transferable and special method provided by the Act. 

In general mortgage debts should only be transferred by way of sale, sub» 
mortgage, exchange, or gift with the mortgagee’s interest in the land and 
by registered instrument. ` ' 

While a mortgage involves the transfer of an interest in specific immov- 
able property, a charge transfers no such interest. By a charge no title 
is transferred. 

Under section 137 of the Transfer of Property Act, debentures and certain 
other things may be transferred otherwise than ia tho manner provided by 
section 130 and the effect of the transfer is not controlled by the subs 
sequent sections. Section 137 has no reference to debentures considered 
as transfers but only as the subject matter of a transfer. 

The fourth proviso to section 109 of the Indian Companies Act means that 
mortgage or charge granted bya Company isnot deemed to be an 
interest in immovable property merely by reason that it comprises or 
takes effect over debentures held by the Company and that such deben- 
tures constitute a charge on immovable property of the Company issuing 
the same, 

Section 130 of the Transfer of Property Act as amended in 1910 applies 
to the creation of a mere charge. 

A mortgage is not a “f benefit to arise out of land.” within the meaning of 
clause 25, section 3 of the General Clauses Act of 1897. 

A floating’charge is a present charge, though it does not finally attach or 
crystallize upon any specific property until the happening of some event 
which puts an end to the right of the Company to deal with the property 
in the coutse.of its business. 

It is not uncommon to insert ina debenture words to the effect ‘that the 
floating charge is vot to authorize the Company to create any mortgage 
or charge ranking in priority to the debe: ture. Imperial Bank of India - 
v. Bengal[National Bank Ltd. _... tae os wes 269 

Charge, if tiansfers title ; see € harge ves oe we - 269 
—-—— on immovable property, if to be. registered—Registration Act, 

Sec, 17 (1) (b); ‘ee t harge su w w we 269 
Charge to the jury—Judge, duty 0'—Te direct the attention of theFury $ 
to vital facts—To discard wrelevent matters—To sift evidence— To 

marshal facis under separate heads—To foliog some kind of order, 

It is the duty of the Sessions judge in giving proper direction to the jury 
to draw their attention to the vital facts of the.case after discarding 
in®levant matters, to dit the evidence properly, to murshal the facts 
under different beads or according to various topics and place them before . 

Ed 
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Charge—(Conid. ). 
the jury by following some kind of order for their proper understanding. 
A mere repetition of what the jury have already heard is no direction. 


Emperor v. Jabod Sik iar re as ra we 
Charge uader section 497 ‘or szction 498 Indian Penal Code, if can be added 
at the Court of Session ; see Complaint. restoration of >- u ose 


Charges conceraed with different incidents forming pait of one transaction — 
Prosecution evidence as to commencement of the transaction—Jury not 
disposed to accept ; see Misdirection aig ase on 

Chota Nagpore Tenancy Act, Sec. 84 Sub-Sec. (3)—Presumption of 
Correctness of entries in .record-of-rights—Oxus probandi—Person 
challenging such entry ; see Ownership of m nerals ate ous 

Civil Court, ifcan entertain suit fur mansgement and administration of private 
Debutter estate by some of the heirs of the founder ; see Jurisdiction ... 

Civil Procedure Code, Sec. 2(12)—Mesne profits, test of; see Mesne 
profits . es = ne ees se eae 

s Sec. 11, if exhaustive of doctrine of res judicata ; 


( cnaesnenmeienmmemaameen tinea! 





ses Res judicata one is aie nee e. 
—— , Sec. 47—Decree-hoider purchasing the jote in exe- 
` cution of rent decree-—Execution sale set aside by the primary Court on 
the ground of material irregularity Primary Court granted restitution 
and mesne profits to the jadgment-debtor- see Appeal, maintain- 


eee 








ability of ne ove a te tee i 
nen ts at ns g Sec, 47, 144,151, O 21, R, 92—Execution Court 
setting aside the sale on the ground of material irregularity. Judgment- 
debtor granted restitu ion and mesne profits against the decree-holder 
purchaser under ection 151 of the Code of Civil Procedure—Proceedings 
appealable under section 47 of ths Code of Civil Procedure ; see Appeal; 
maintainability of ase one see ose ase 
~——~ — , Sec. 60 (1), exception (g)—Fension implies perio- 





dical payments of money by Government to the pensioner; ses Attach- 
ment one ue ooo t ane eu 
—— — , Sec. 60 (1), exception (g)—‘Political pension’—~ 
Rents, enjoyment of, by the Nawab of Murshidabad ; see Attachment ... 
— , Sec, 80~ Delay in taking objection ; see Waiver .., 
» See. 89, non-service of notice under—Flea when to 





S cceemeeemnaieemaaeennd 








arene 





be taken ; see Waiver is ae A is on 
2 Sec. 93, effect ae; sez Public trust ee su 
—, Sec. 92, 93— Public trust of a religious opi charitable 
naturs Removal of trustee — —Misa ppropriation and conversions of trust 
fands—Merttorious aci8 in the past— Standard of rectitpde and eccnracy 
to be expected from trustee ; see Public trust s ay iss 





m enti le cme mia, 








——— — , Sec. 93, sult*by Collector with the previous sdhe- 
tion of the Local Government, if competent—Appointment of Legal 
Remembrancer to exercise powers conferred on the Advocate-General ; 
sea Public trust oes w ak aes ven 

ee oe oe, Sec. 110 Para. 1—‘And? ig not equivalent to ‘or’—- 

er 
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Civil Procedure Code ~(Contd.), : 
scree, when appealable to His Majesty in Council 3 see Appeal to Privy 
Council . ave we wie se oe veges 390 
——— — , Sec. 110 Para. r—'* The amount or value of the 
subject matter of the suit in the Court of first instance ’—The material 
date, the institution of suit 5 see Appeal to Privy Council ... ` ah 390 
—~, Sec. 151, order under, if appsalable—Court erer- 
cising the same jurisdiction which section 144 gives—Execution sale set 


—+ 











aside on the ground of material irregularity—Execution Court granted 
restitution and mesne profits to the judgment-debtor ; see Appeal, main- 
tainability of «.. eis ee ies sve eae 49 
—, O. 21, R. 3— Question between judgment-debtor and 
decree-holder—Sale carriod out—Auction-purchaser; see Execution 























* gale i one etal sae ave bee 187 
— —— —, O. 21, R, 22--Notice not served—judgment-debtor 
appeared and objected on another ground ; see Decree, execution of .., 329 
—— —, O. 21 R. 22, scope of 3 see Decree, execution of ... 329 
—— ——— —, 0. 21, R. 89—Decree adjusted or satisfied cut of 
Court ; see Execution sale is oes at Sen 187 
_ » O.21, R. go—Omission to state the value in the 


sale proclamation an irregularlty—When material irregularity ; see 


Irregularity se sd s wee toe w 875 
——— ——_— —., 0. 21, Rr. go, 92 —Fraud and . material irregularity, 
not proved ; s¢e Execution sale te e one si 187 


ma — — —, 0. 40, R. 27—Appellate Court, if can take addi- 
tional evidence ~Attesting witnesses to mortgage bond, dead— Lower 
Court relied on presumption under section 114 of the Evidence Act as to 
the time of signing the bond by the witnesses—Appell.te Court, 
taking the evidence of the plaintiff mortgagee; see Suit, maintain- 


ability of =... as ais sai re j 586 
Claim, if fails—Amount cf Court-fee payable, is doubtful ; see Sult, maintain- 

tainability of .. one aes u ons 91 
Coedefendants, decision between, plaintiff, if bound ; see Suit, maintain- 

ability of one eee ae on vee owe gt 
Commissions for loca! investigation, why issued ; see Accretion... as 229 


Commissioner, election of--Counselior, if disqualified —Counsellor’s father 
contracted to supply building materials to the Municipality—Father and 
son joint—Contract performed, bills passed but not fully paid before 








nomination atthe next election—Cont®ct, if discharged ; see Election .. 236 
, local, ingxpediency of referring to, mixed questions®£ fact 
and law ; see Hindu Law .e - ore i soe iss 561 
——2— 8 fof local investigation, if can decide the question, whether the 
disputed lands were accretions or reformations ix situ ; see Accretion 229 


—s—- for local ipvestigation, if can be ae aie to the trial of any 
material issue ; see Accretion ove oe on tne 229 
Commissioner's report made without jurisdiction ; see Accretion me 219 
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Coemonrtgagor paying off mortgage, bas a Biia the share of his co- 


mortgagor ; see Limitation ose iu 
Co-mortgagor’s right to contribution given by ‘section 82 at “Transfer of 
Property Act ; see Limitation an 


Complaint—Ordinarce No. 5 of 1930, if dispenses with the necessity of 
having a complaint by the superior of the public servant whose order was 
disobeyed ; see Prohibitory order vi 

Withdrawal of—Afidavit and counter. afidavit ambii a on 
non-judicial stamps—Inadmissibility in evidence—Enqutry to be ander 
section 476 of the Cede of Criminal Frocedure (Act V of 1898). 

A complaint was ordered to be drawn up against the complainant for 
stating certain facts egainst a Magistrate in an affidavit sworn by him ina 
petition for transfer before the Additional District Magistrate. These 
facts were denied by the Magistrate, and the accused in his counters 
affidavit. Both the affidavit and the counter-affidavit were stamped with 
Don-judicial stamp : í 

Held, that the affidavit and the counter-affidavit were Inadmissible in evi- 
dence as not being stamped with court-fee stamps. 

That the order of the Additional District Magistrate should be set aside 
and the complaint withdrawn. . 


pua 





» 


Semble : That the counter-affidavit would be admissible for the purpose of 
deciding whether a complaint ought to be made. 


That where technical objection could be raised against the reception of the 
evidence upon which the Additional District Magistrate was purporting to 
act, it was unwise and it would always be unwise to act upon it, when 
the difficulty could be overcome by directing an enquiry under section 476 
of the Code of Criminal Procedure. Ambica Charan Das v, King- 
Emperor... ts ae 


—w 





Restoration of— Criminal Procedure Codo (Act V ef 1898), sec- 


tion 203—Dismissal of complaint—Restoration of, without notice te ` 


accused, by District Magistrate—If perméissible—Subordinate Magistrate 
receiving case on restoration for disposal from the District Magistrate— 
Duties oj—Criminal Procedure Code, section 4(h)—Complaint, meaning 
of—Addition of charge under section 497 or 498 Indian Pinal Code 
(Act XLV of 1860)— Whether allowable at the Court of Sessions ~Sece 
tim 226—Criminal Precedure Code, if authorises such addition—Seco 
tion a38 Criminal Procedure Code, Sub-section (3), implicatiens of. 


Where a Sub-Divisional Magistrate diswpisses under section 203 „Criminal 
Procedure Code a petition of complaint for offences undpr sections 497 
and 498 Indian Penal Code, the District Magistrate has no right to res- 


tore the said petition without first giving an oppdttunity to the accused. 
to show cause. . ° e 


When any case is sent back on restoration by the District Magistrate to the 
file of the subordivate trial Magistrate for disposal under, sections 497 or 
498 Indian Penal Code, iti is his duty to carry out the directions of the 


superior Court and enquire if any of thosg offences has been committed , 
e 


461 


184 
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Complaint—(Contd.). 
and he cannot order commitment under rection 366 Indian Penal Code 
alone and leave it tothe Court of Sessions to frame a charge under 
section 497 or 493 Indian Penal Code, if necessary. 

A charge under section 497 or 493 Indian Penal Code cannot be added at 
the Court of Sessions, when the accused has been committed there on’y 
under section 366 Indian Penal Code in as much as section Ig99 Criminal 
Procedure Code provides that no Court shall take cognizince of an offence 
under section 497 or 498 Indian Penal Code except upon a complaint 


made by the husband and section 4 (h; Criminal Procedure Code contem- . 


plates that to constitute a complaint the allegation should be made before 
a Magistrate, 

Section 226 Criminal Procedure Code does not go tothe length of cons 
ferring powers upon the Sessions Court to add a charge upon section 497 
or 498 Indian Penal Code. Farther section 238 sub-section (3) Criminal 
Procedure Code lends support to the above view, Abdul Aziz Shah v. 


King«Emperor te ase ‘ve ing ie 
Compromise decree, construction of—Court to look at the substance of the 
matter—‘And’ to be construed as ‘or’ ; ses Decree, execution of ose 
Consignes, receipt of goods by—Evidence of new contract—Circumstances 3 
see Liablity e * ane ane sae ate vee 
Construction of document, if adoption deed or Will; see Document, con- 
struction of u vs eee ste m ae 


Contract act, Sec, 178—Endorsee of a bill of lading—Endorser—Title— 
Shipping Company giving bills of lading to the Export Company—Con- 
tract between seller and Export Company to the contrary 3 see Damages, 
suit for si is eee vee ue ote 

Conversion of goods, sult for, if maintainable—Demand and refusal ; see 


Damages, suit for i ni eo toe we 
Conveysnce—Meaning of general words, how determined ; see Easement ... 
Corroboration of approver’s story ; see Judge, duty of ee ee 
Coesharer, if can transfer his undivided share to another—Mahomedan Law 3 

See Gift ons ns ih ose as 


Counsellor, if disqualified to be elected Commissioner—Counsellor’s father 
contracted with the Municipality for supplying building materials—Con- 
tract performed, bills passed but not fully paid before nomination at the 


next election—Contract, if discharged ; see Election os ave 
Court, duty of—Parties making contracts as to arbitration clause and selecting 
their own fornes ; see Arbitration u ins ove i 


——, if can review” Governor-General's ju8gment as to the existence of the 
state of eme:gency—Governor- General acting under the powers comferred 
by Government of India Ag, Sec. 72—Ordinance constituting a special 


tribunal for the trial of certain offences ; sce Jurisdiction vee sis 
Court-fee, amount of, payable, is doubtful— Suit, if. fails ; see Suit, maintain- 
ability of eee tes bea ase eee ee 
——e——, when paysbice-Doubtful case—Ad Valorem fea; see Suit, main- 


talnability of u out see ove en ve 
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Court-Fees Act, object of enactment ; see Suit, maintainability of 
, construction of ; see Suit, maintainability of .. “ae 
s Sch. 11, Art. 17- Substantial relief— Decree not i on 
the plaintiff ; see Suit, maintalnability of se ees 
Creditor, right of—Creditor lending money to executor on promissory nole— 
Money applied for a purpose sanctioned by the Will or purpose not 
expressly sanctioned by it- Subrogation—Estate benefited by money ; see 
Indemnity sie tee s sia ses coe 
— — -~ of executor, if can proceed against the estate ~ Estate benefited by 
money— Money applied fora purpose either sanctioned or not expressly 
sanctioned by Will; see Indemnity... Ki ae dvs 
Criminal Procedure Code, Sec, 9—‘Court of Sessions Judge’ or ‘Court of 
Additional Sessions Judge’ ; see Sanction to prosecute 


ae 





— 





— ee 





ate wee 


» Sec. 144—‘Abstain froma certain act?—Direc- 
tion upon a person to remove himself {rom the District and todo so by 
the next available train ; see Peobibitory order... 


— 











eee Sec. 144— Abstain from a certain act’~Positive 
order requiring people to do particular things ; see Probibitory order 


—_— 





=, Sec, 144, notice under—Proof of ‘non-setvice 
and Rnowledge—Accused to show ; see Burden of proof s. vee 
—— m, Secs. 216, 238 (3)—Sessions Court, if can add 
charge under section 497 or section 498 Indian Penal Code ; see Com- 
plaint, restoration of i om 


es tint 











aes s. ane 


a Sec. 476—Absence from the record of an 
express finding as to “ in the interests of justice” or a finding in the 
exact words of the section, effect of ; see Sanction to prosecute... 








——~-, Sec. 476~Enquiry—" Interests of justice”; 





> see Sanction to prosecute ... a ia = te 

eee, See. 476—Finding of giving false evidence, 
followed by complaint—Inference—Enquiry, expedient ; see Sanction to 
prosecute i d wee 


a, Sec. 476—Finding merely that there is a 
prima facie case or that statements were contradictory, if sufficient ; see 


Sanction to prosecute ia via ne D ii 
ee maie aiies eae y Sec. 476-—Not mandatory, but permissive 3 see 
Sanction to prosecute oes sas z 


t ove eee 








» Sec. 476~— Procedure to be followed, if the 
Court decides to make a complaint ; see Sanction to prosecute sie 
—— oo > Sec. 476, enquiry under, when to be directed— 
Technical objection as to reception of evidence ; see Complaint” as 
Cross-examinftion—Putting ofa question i in a leading form ; 3 see Evidence, 
exclusion of ae eo a 
Damages, measure of ~Injury to land by frapan Repu hae dasiapeis 
In respect of injury done to land by trespass, the measure of damages is the 
depreciation ia the selliog value of the laad and not the amount required 


to put the premises in repair. It is only where no adcqufate compensation 


ane 


could otherwise be givea thata decree for restoration showd be passed, - 
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especially in a case where the cost of restoration is much more than the ` 
depreciation in the value of the land. Krishiaa Lal Saha Chowdhury 
v. Radhika Mohan Das Se si ai œ 8 
—— —, suit for—Contract—Payment to be in cash în esthange for ` 
mates s receipt—Shipping Company issuing bills of lading in the absence 
of mate's receipi—Clains for conversion sf goods—Endorses of a bill of 
lading, if can have a better title to goods tham his endorser Setting np 
title in third party—Comtract Act (1X of 1872), Sec. 178. 
The plaintiffs were gunny brokers. The first defendant, the International 
- Export Company, wasa company which carried on the business of 
dealers and exporters of guonies and the seeond defendant company was 
= a Japanese Steamship Company by which the first defendant company 
used to ship their goods, The plaiotiffs bought from certain Mills, 
namely, from Kensington Jute Mills Company Limited, 75 bales, from 
the Dalhousie Jate Mills Company Limited, 75 bales and from the Auck- 
land Ju‘e Company Limited, 100 bales, which were to be shipped by two 
steamers, the Moji Maru and Hakata Maru. They resold to the first 
defendant by contracts which contained clauses to the elect that pay- 
ments were to be made incash in exchange for mate’s recelpts to be 
handed by the ship’s officer to the seller’s representatives and that so 
long as such mate’s receipts whether in sellers’ or buyers’ name were in 
the possession of the sellers the lien of the sellers as unpaid vendors 
should subsist both in such mate’s receipts and the goods they repre- > 
sented until paymentsin full, The Export Company duly sent to the 
plaintiffs shipping instructions accordingly, and the plaintiffs passed them 
on to their sellers. 
--- After the goods had bsen shipped, and while the inate’s receipts were still 
in the-hands of the Mills, the Export Company under an arrangement 
obtained the bills of lading from the Shipping Company, giving them at 
the same time letters of indemnity or guarantee The plaintiffs after 
paying the Mills and receiving the mate’s receipts from them, demanded 
payment from the Export Company. Meanwhile the steamer had sailed 
and the plaintiffs purporting to exercise their right on the contract, on the 
a7th May, 1926, gave the Shipping Company notice of lien. On the 
28th May, the Shipping Company informed the plaintiffs that bills of 
lading had already been issued and referred them to the Export Com- 
pany. On the z9th, the plaintiffs’ solicitors claimed to hold it liable : 
for the price of the goods. On the 31st the Shipping Company refused 
to accept any responsibility and on the Sth and toth June further letters 
were exchanged to the same effect. The suit was filed on the 1@h June 
claiming taat the goods were stil) the plaintiffs’ property, and alter- 
watively, that he plaintiffs had a lien therepn, alleging that the goods 
were on the high seas. The plaint asked for a declaration that the goods 
belonged to the plaintiffs, for an injunction, and alternatively for 
Rs, 54000 being the@rice of the goods. Application was made for an 
interlocutory injugction to 1estrain the Shipping Company from deliver- 


æ 
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Damages—(Conid.). 

ing to the endorsees of the Export Company. The plaintits contended 
that the Shipping Company, well-knowing the course of business, was 
liable to them in damages for having delivered the bills off ading to the 
Export Company in the absence of the mate’s receipts ata time when 
the buyers had not paid for the goods, setting up title in the Bank of 
Taiwan, to whom the Export Company had endorsed the bill of lading 
when ths plaintiffs demanded thatthe goods be delivered to their order 
and refusing to recognise the plaintiffs’ claim : 


Held, that in the circumstances of the case, the Shipping Company were 
not guilty of any wrongful act in issuing the bills of lading to the Export 
Company which was named as shipper in the mate’s receipts. 


Per Lori- Williams, F.: That asthe respondents knew or ought to have 
known, when they delivered bills of lading to the Export Company 
without production of the mate’s receipts, that there was a Very strong 
probability that the Export Company were not then entitled to the bills 
and might never become so entitled, they were not justified in so doing, 
and as against the plaintiffs’ claim they could not be allowed to setup a 
title in a third party which was created, If at all, as a result of their own 
wrong dolog : 


Held, that notice of Hen and the correspondence and events which followed 
it, evidenced a demand and refusal of the goods before action brought, so 
as to ground a claim for conversion of the goods. 


As an endorsee of a bill of lading cannot make a better title to the goods 
than his endorser had upon the priaciple of purchaser for value without 
notice, the Shipping Company’s action in giving the bills of lading to the 
Export Company, being not wrongful, would have no defence to the 
claim for damages unless it could be shown that the Bank of Tiwan or 
other endorsee could rest its title upon the provisions of section 178 of the 


Indian’ Contract Act. Ramjiban Serowgee v. Nippon Yusen, 


Kaisha at wi ass ati wea 
Debenture —Company not to create any iotanee or charge ranking in pri- 
ority to debenture ; see Charge te os s 


Debentures and certain other things mentioned in section 137 of the Trans: 
fer of Property Act, how transferred ; see Charge sie 

Debt or any other form of property, ifand how can be transferred; see 
Charge tae eee 9 s.: EZE Jn 

Debutter estate, private, suit for management and administratjon of, by sume 


of the heirs of the founder, if maistainable—Other heiraof the founder 
not objecting 3 see Jurisdiction fe saa” ais 


~~ ~= — property burdened with obligation to pay off testator’s debt on Ar- 
tain contingency ; see Decree, if valid or 
Decree, compromise, construction of—Court to look at the substance of the 


matter—‘And’ to be construed as ‘ov? ; see Decree, execution of we 
e 
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Decree, execution of ~Civil Procedure Code (Act V of 1903), Or at, R. 22— 
Notice not served—Sudgment-debtor appeared and objected on another 
ground—Compromise decree, construction of. 

All that order 21 rule 22 of the Code of Civil Procedure requites is that an 
opportunity should be given to the judgment-debtor against whom execue 
tion is taken out more than a year after the decree to show cause why 
execution should not proceed. 

Where notice under order 21 rule 22 has not issued and the party who is 
entitled to notice does not in substance get notice and is not given or 
does not take an opportunity to object to the execution of the decree, 
the sale which follows will bs without jurisdiction in ths sense that, even 
if the sale is to a stranger, the sale will not be binding or valid, 

On the facts of the present case, it was not open tothe judgment-debtors 
to object to the jurisdiction of the Court because they had not gota 
formal notice to do something, namely, to dispute the execution of the 
decree when in point of fact they were busy disputing about it in all the 
Courts for the best part of the last two years. 

There was a provision in a compromise decree, which was sought to be exe- 
cuted in the present case, to the effect that t'in default of payment of 
two consecutive instalments by the Receiver and in breach of the terms 
mentioned in clause (D), ° that was the covenant to insure, “ the plain- 
tiff will be able to execute the decree without making it absolute as 
against any or all these Cefendants ” : 

Held, that ia construing the decree, which was not framed in accurate and 
precise language, the Court should look at the substance of the matter to 
see what construction could reasonably be put upon the clause. 

That the clause should be read as meaning that, in default of payment of 
two consecutive instalments, the plaintiff would be entitled to execute the 


decree and in case of a breach of the covenant to insure, the plaintiff, 


would be entitled to execute the decree. Chandra Nath Bagchi v. 


Nabadwip Chandra Dutt os ae we say 
ae ~, former, nullity--Binding character -Decree in subsequent suit 
declared valid—Privy 3 see Suit, maintainability of wea on 


~ y if valid—Suit for rent—Death of defendant pending suit—Defen- 
dant dying leaving will—Afplications by executors to be substituted, 
rejected—Heirs ab intestato substituted —Decree and sale in execution, 
if valid— Property made Debutisr— ddol, not made pariy, effects7— 
Debutter property burdened with obligation to pay off testator’s debt in 
certain contingency. 7 
Pending suit for rent, „one of the defendantsdied. The defendant before 
her death executed aewill in which four executors were appointed, one of 
which was her grandson. °On her death, the Court-substituted in. her 
“place fer grandson in his personal capacity and not as executor. The 
other executors applied to be also substituted but their application was 
refused. A decree was passed against the substituted defendant in his 
* personal capacity and property comprised in the wil] was sold in execytion 
of decree, : 
a 
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Dec ree— (Conid. ). 

Subsequent tothe passing of the decree, the substituted defendant was 
appointed sole executor by arrangement between the other executor and 
obtained the probate of the will, 

The will was to the following effect :—~‘‘ Each and every other of my pro- 
perty wherever situate shall form or constitute the Debuttar estate of 
Iswar Kumudeswar Shiva Linga, therein my heirs or representatives shall 
have no right or title, The Malik of the said properties shall be said 
Iswar Kumudeawar Shiva Linga, None shal! have power to make a gift 
or sale or cteate incumbrance thereon, or in any manner alienate the 
same, Acts, if any, so done shall be rejected at law.” Then the testa- 
trix proceeded to state that the property which would be so dedicated 
would be burdened with certain charges which would be necessary for the 
maintenance of the ancestral diety. Certain debts had to be paid out of 
the estate of the testatrix either by the sale of the estate or by realisations 
made from the loan business which was being carried on as also from the 
decretal amount for the rents due : 

Held (Graham, J. dubitante), that the decree obtained against the substi- 
tuted defendant was passed without jurisdiction and the property cov sred 
by the will was not affected by the decree or by the sale in execution, 

That before the estate could be sold jn execution of the decree, the idol 
should have been made party to the suit. 

That the Court had no jurisdiction to sell the property ‘of persons who were 
not properly represented on the record. Cherag All Sarkar v. Nawab 
Khaje Habibulla At: Ava 

——-—~, invalid—Decree passed in a suit for rent agai st person appearing 
subsequently not representing the tenant’s estate ; seg Second appeal se 
—— ~e against Hindu female heir, when binding on the reversionary heir ; 
see Res judicata . sie 
——— and sale in execution, ff valid—Suit for eat Denik of defendant 
testate, pendiog suit—Applications by executors to be substituted, 
rejected—Heirs a} inéestato substituted ; sse Decree, if valid aie 
—— —~ for restoration, where passed—Injury dons to land by trespass ; see 
Damages, measure of 


Deed, recitals in, if evidence against sidineer see Burden of proof die 
——, rectification or cancellation of, on the ground of mistake—Knowledge 
of contents of deed ; see Kat Kobala.. ave 
Degi Chur, Doba Chur and Natun Chur ; see Accretion 
Disturbance of easement, what amountyto ; see Easement oy. Bas 
Document, qnsiruction of—Adoptiomdeed or will—Effecg of registration in 
wrong book. e 
A document executed by a Brahmin shortly beforé his death recited that he 
had brought up the donee and*treated bim as ason and fad atlopted” 
him, and concluded thus: ‘‘ Further you shall be my son and you shall 
be entitled to my entire property as a son” : 


ome ous 


Held, that on its true construction, and having regard to the other © 


surrounding circumstances, the documgat was neither an® ado ption-deed 
e 
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nor an authority to adopt, nor a de presenti conveyance of the properties, 
but that it had testamentary effect in favour of the donee and entitled 
him to the succession to the writer’s entire property on hisdeath. fhe 
fact of its registration ia Book IV ( “ Miscellaneous Register ’’),. instead 
of ia Book II (* Register of Wills”) was, under the Circumstances, 
insufficient per se to show that the docament was not intended to be a 


WiL Krishna Rao v. Sundara Siva Rao ow ey ae 355 
—~—— —, entry of, in wrong book of Register—Registrato , efect of; 

ses Document, construction of w hin a “aa ir 355 
—~ ——, if adoption deed or Will ; see Document, construction of oes 355 


Doneo ofa gift, a minor in the lawful custody of donor—Mahomedan Law— 


Property, if to be transferred ; see Gilt ase aes eee 267 


Easement—Light and air—Severance of cnemert—Converance—No men- 


tion ofj easement—Passing of entire interest of vendor—Implied 
grani-Construction—General wards in conveyance, meaning of— 
Cause of action—Disturbince of easement, nature ofe 


The house in respect of which easement was claimed was purchased from 


the father of the defendant by a hojala in which there was no special men 

tion of any right by way of easement, as there was complete unity of title 

so far as the plaintiff’s property in suit and the contiguous property of the _- 
defendant were concerned, The conveyance mentioned the passing — 

of entire interest of the vendor without any reservation. 


Held, that there was an implied grant of easement by the conveyance, and 


such a grant could be inferred in the case of a severance of tenements 


by the common owner, . p 3 


Whether or not an easement or severance of tenement passed by the con- 


veyance was a matter of construction of the instrument. 


The meaning of general words used in the conveyance is to ba deters 


mined according to the inlention of the parties as expressed in the 
instrument, and as ascertainable from the state of circumstances existing 


at the date of its execution : 


The law takes no notice of an obstruction which has its origin ia the cap- 


tice or sentiment of the aggrieved party. The law also does not con- 

cern itself with an obstruction which is trivial or immaterial. In order. ~., 3 
to amount to a disturbance, the act complained of must have caused 7 
substantial damage and the condition of substantial damage is satisfied , 

as regards easements of light and air by any obstruction which materially. A 
affects the comfortable or beneficial usesor enjoyment of the dominant. sed 
tenement or lessens itsselling or letting value, Ganga Charan Dhar. | _ - 


v. Satkari Lal Dey ° ... 7 baa sia aca bes 604 


Easement, implied grant of Conveyance by owner of part of his tenement— 


Conveyance mentioning the passing of ente interest of the vendor 
without any reservation ; see Easement es Se need 604 





-— g, what amounts tg disturbance of ; tse Easement es ss 604 
— , on ssverance of tenement, if passed by conveyance—Construction ~ 
ioe Go4 


of document, see Easement m os m Om 
‘= 


Vow, LILI.) . INDEX OF CASES, 


Election-—-Bengal Municipal Act (IHI B.C. of 18834), Sec. 57 —OSject—Contract 


by councillor—Performance—Discharge—Bills passed—Non-sayment ef 
money—‘Any security for the payment of money'—Forelgn judgment, 
force of- : 


The fathers of the plaintiffs owned a joint firm dealing in bricks ant other 
materials of a liko kind. The fiim bad supplied road materials only 
once in September 1927 to the Dacca Municipality, and the Lills for 
the price of bricks were duly passed by defendant No, 1 as Chairman of 
the Municipality. The payment of these bills had not been made in full, 
but instalments had been made by the Chairman from time to time and 
ultimately there was a sum of rupces 2000 remaining due to the firm 
from the Municipality. This amount was paid before roth July, 1928, 
when the next general election was notified to take place. The term of 
office of the Commissioners of the Dacca Municipality covering a period of 
three years (1925 to 1928) having expired, the ncxt general election was 
notified, when the two plaintiffs, who were Commissioners, offercd them- 
selves as candidates for re-election and theic respective nomination 
papers Were duly tendered and were submitted to defendant No. 1 as 
Chairman, on the roth and 20th June, 1928, Upon that defendants Nos. 
3 and 3 put forward objections to the nominations of the plaintiffs to the 
defendant No.1 as Chairman of the Municipality. The objections 
were over-ruled, whereupon defendants Nos. 2 to 4 put forward similar 
objections to the nominations of plaintiffs Nos. 1 and 2 to the District 
Magistrate, who allowed the objections. Thereupon the plaintiffs 
brought the present suit in the Court of the Munsiff for a declaration that 
they were not disqualified under section 57 of the Bengal Municipal Act 
as the defendants had contended before the District Magistrate, It was 
found as a fact that the plaintiffs had interest in their fathers’ business: 

Held, that as the question was to be determined in the light of the circams 
tances and the position as they existed at the date of the nomination 
and not at the date of the election, the plaintiffs on the roth and goth 
June, 1928 (when the nomination papers were handed in) were disquali- 
fied by reason of the provisions of section 57 of the Bengal Municipal 
Act and hence disquslified to be elected Commissioners. 

That tho plaintiffs were interested at the time of making contract, at the 
time of the performance of the contract and atthe time when the bills 
were finally passed. 

That the passed bills in the circumstances of the case did not constitute 
merely as security for the payment of money in the sense igi which that 
expression is used in clause (c) of section 57 of the Bengal Municipal 
Act. Théte was an existing debt from the Council to the fathers of the 
plaintiffs. ° 

That the plaintiffs had directly gr indirectly a share or inter@st ine the 
contract to which the Commissioners were a party. 

Per Costello, Y: The object of section §7 of the Bengal Municipal Act is 
to provide for the purity of public life and to prev€nt corruption or 
anything which produces a situation in which the private dnterests, of a 
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Councilor or Commissioner cooflict with or are likely to conflict with or 
run counter to his duty as a public man. : 
far Suhrawardy, F: The object aimed at by section §7 of the Bengal 
Municipal Act is to prevent persons sitting as Commissioners deriving 
benefit from contract which the Commissioners have to control or may be 

called upon to control. 

Per Curiam: Section 57 of the Bengal Municipal Act is a penal section 
and should not be extended beyond its legitimate limit. If there is any 
doubt, the Court should be careful to see that the intention of the legisla- 
ture in enacting the section is duly observed. The Court ought to bo 
disposed to view with great disfavour any iafraction whatever or any 
breach of the provisions of the disqualifying sections. 

Section 57 of the Bengal Municipal Act is analogors to and corresponds to 
section 12 of the English Municipal Corporation Act, 1882. 

Though the Courts in India are not bound to follow Irish decisions, they 
are at liberty to use them as guides to the right view of the law having 
regard to the facts. 

It is expedient that a tribunal should be set up for the expeditious disposal 
of Municipal election cases and the parties should not be allowed to 
agitate tarough Civil Court. 

Per Costello F : Quosves Whether it was intended by the Legislature that 
matters which had already been dealt with by the District Magistrate 
under power conferred upon him by rule 16 of the Bengal Municipal Elec- 
tion Rules should be subje ct torevision by ordinary suit in the Civil 
Court or that the decision of the District Magistrate on points of 
this kind should be otherwise final as expressed in the rule. 

Per Subrawardy F: The legislature by the use of the words “‘ of any 
„kind whatsoever” in section 57 of the Bengal Municipal Act, made the 
provision of that section more stringent than the corresponding section 
in the English Act. 

The words ‘any contract to which the Commissioners are a party” 
are more comprehensive than the words in the English statute— 
“t any contract with, by or on behalf of the Council. The words in 
the English statute may be interpreted as indicating the existence of a 
bilateral contract, but the words of section 57 of the Bengal Municipal 
Act may be construed as meaning the existence of a contract to which 
the Commissioners are a party irrespective of the fact that the cther 
party has or ha not performed his part of the contract. 


Clause (c) of seston 57,cf the Bengal Mugicipal Act does not cOntem- 
plate cases like the persent but includes cases where a person is fnteres- 
ted in any agreement for th@ loin of money or any security for the 
påyment®%f mdney only to or by the Munisipality. Payment of money 
by the Municipality, for work done for it, is not an agreement for the 
loan of money ignoring the other part of the contract which the contrac- 
fors had to perform. bs 

The proviso to section 57 of the Bengal Municipal Act merely enumerates 


Bd 
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Election—(Cond.). 
the exception to the general tule laid down in the body of the section. 
Satyendra Kumar Das 7. Chairman of the Municipal Commis» 
sioners Dacca ‘as os wes 


Election of Commissioner—Councillor, if dicqualified—-Couneillor’s father ‘ 
contracted to supply building materials to the Municipality—Father 


and son joint—Contract performed, bills passed but not fully paid 


before nomination at the next election—Contract, if discharged ; see _ 


Election we a eos oes eee eT 
Endorsement by Sub-Registrar on the document, if can be shown to te 
inaccurate ; see Registration ii one <n ‘sou 


Entry in the Mouzawari Register recording cotain property as a Mahal 

‘ “ Khas Sircar”, effect of ; see Burden of proof.. 

Equitable doctrine of part performance, if can be applied so as to modify 
of override the mandatory provisions of a Statute ; ses Lease aus 

mem — estoppel - Lessee entering into possession under verbal agreement 
for permanent lease and erecting buildings on the land—Right to enforce 
verbal agreement, time-barred, effect of-~Part performance; see Lease u4 

Equitable mortgage—Indian Registration Act (XVI of 1908), section 17 
—Transfer of Property Act, { IV of 1882), section 59—Equitable morte 
gage by deposit of title deeds, made în the town of Madras—Memoran- 
dum containing list of title deeds depesited—Necessity of registration— 
Document must embody terms of agreement between the parties and 
constitute the bargain beiweon thems. 


An equitable mortgage, made in the town of Madras, by deposit of title 
deeds was accompanied by a written memorandum signed by the mort- 
gagor, in the following terms :—‘‘ As agreed upon in person I have 
delivered to you ths undermentioned documents ag security :” 


Held, (1) that as the transaction took place inthe town of Madras, 
it did not requice a registered instrument, (vide the last clause of section 
59, Transfer of Property Act, 1882). 


(a) that having regard to its true construction and the circumstances in 
which it came into existence the memorandum in question did ‘not on its 
face embody the terms of the agreement between the parties and did not 
constitute the bargain or agreement between them, but was merely a 
written record of the’ particulars of title deeds the subject of’ an agre- ` 
ment constituted in fact by the act of deposit and the payment of the 
money, and that it neither purported gor operated to create, or declare 
any right, title or interest in the property included in the deeds, and 


sos one, 


that the m@morandum did not, therefore, require registgation under sec- > ` 


tion 17 of the Indian Registration Act, 1908. ® 


Judgment of the High Court, Madfas, affirmed. Obla ee 
v. Narayana Ayyar. Ss ss A 
—— — mortgages, when do not come upon the register ; see Charge has 
mmm — mortgage by deposit of title deeds, made in the town of Madras— 
Memorandum, when to be registerod=Memorandum, if embodies terms 
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i of agreement between the parties and constitutes the bargain between 
them ; see Equitable mortgage a ost Sd ive 

Estoppel—Admission by party—Fact admitted ; “seo Partition =. oe 

Partition of a Mahomedan family property between sons ignoring 
daughters—Mortgages by sons of their respective shares obtained on 
partition —Right of purchaser in execution of mortgage decree against one 
of the sons—Other son’s son, if can challenge the right of the purchaser 
on the ground of invalidity of partition ; see Partition PR ve 

—~—~ —, equitable —Lessee entering into possession under verbal agreement 
for permanent lease and erecting buildings on the land—Encouragement 
or abstention on the part of the lessor ; see Lease ee ao 

—-, if can be pleaded against statute ; see Mortgage 

Evidence —Admissibility—Promissory note ne? properly stamped—Admission 
of debt—No objection as to admissibility of note. 

In a suit for recovery of a certain sum of money, the defendant admitted 
the loan but pleaded payment. The plaintiff produced a promissory 
note which showed that the sum of money referred to in the plaint, was 
due to him. The note was stamped with one anaa stamp but not with a 
two anna stamp as it should have been. No objection was raised by the 
defendant to the reception in evidence of this note: 

Held, that there was no bar whatsoever under any law to prevent the Court 
from using the promissory note as a piece of evidence in support of the 
plaintiffs story. Abinast Chandra Bose v. Nagendra Nath Dutt... 

~~ Properties thrown inte common stock of the joint Hinds family — 
Properties purchased by members separately. 

Where the allegation is that certain properties purchased separately by 
members of a joint Hindu family have been thrown into the common 
stock, the eviderce to support such an allegation must be sufficiently 
strong. 

Though the various reasons given by the lower appellate Court taken 
separately may not be sufficiently strong evidence, the reasons taken 
cumulatively were found to be sufficient in the present case. Paresh 


— 








Chandra Dutta v. Amaresh Kumar Bose . ri as 
aw aee admissibility in Affidavit stamped with court [ee stamp; see 
Complaint oe an oe vee dii eee 


anon nme, admissibility in—Intention, proof of—Articles published in the 
same paper and forming the subject matter of some of the charges ; see 
Sedition “ " te ove we 
a erty exclusion of—Hastile witneSs— Evidence Act (I of 1872), 
Sec. I 54—Parmission given te cross-examine one’s own witness—Brading 
question, why allowed èn cross-examination—Previons unsworn 

festimony. ° 
The evidence of a witness treated as ‘ hostile ** should not be rejected in 
whole or in part. It must not be rejected so fer as itis in favour of the 
Barty calling the witfless ot of the opposite party. The whole of the 
evidence so fat awit affedts both parties favourably or unfavourably, must 
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Evidence—(Contd.). 


go to the jury for what itis worth. Where a prosecution witness goes 
back on his previous statement, the proper direction to the jury is that 
before relying on the evidence given by the witness at the trial, the jury 
should take into consideration the fact that he made the previous state- 
ment, but that they must not treat the previous statement as being any 
evidence at all against the prisoner of the facts therein alleged. 

While the mere putting of a question in a leading form is not necessarily 
tantamount to cross-examination, the Judge can give leave to put 2 lead- 
ing question to one’s own witness. : 

The second part of section 142 of the Evidence Act goes further than the 
English law and requires the Judge to give permission in certain cases. 

Bikram Ali's case commented on. 

The ordinary rule that leading questions must not on material points be 
put by a party to his own witness has its basis in the circumstance that 
gu the party chooses what witnesses he will call, a witness is very often 
anxious to assist the party on whose behalf heis called. The rule is to 
guard against the bias of the witness in favour of the sides in support 
of which his evidence is sought. Where no such bias need be appre- 
hended the rule loses much of its utility, The hostile witness is 
ex hypothesi one who cannot be led. ‘The rule is not relaxed because 
the witness has already forfeited all right to credit but because his 
evidence will be more fully given and his credit more adequately tested 
by questions put in a more pointed and searching way. 

The fact that a witness is dealt with under section 154 of the Evidence 
Act, even when under that section he is cross-examined to credit, in no 
way warrants a direction to the jury that they are bound in law to place 
no reliance on his evidence or that the party who called and cross- 
examised him can take no advantage from any part of his evidence. 
There is moreover no rule of law that ifa jury thinks that a witness has 
been discredited oh one point, they may not give credit to him on 
another. The rule of law is that it is for the jury to say. ` 


In a Civil case, if the witness be himself a party, his previous statement 
though unsworn and said by the witness at the trial to be false, would 
be evidence of the facts stated therein as being an admission. Ina 
Criminal case the previous usswora statement of a witness for the pro- 
secution, so far as the maker in his evidence does not confirm and repeat 
it, is not evidence against the accused of the truth of the facts stated 
therein save in very special circumstances, eg as corrobayation under 
section 157 of the Evidence Act of bis testimony in the witness box on the 
conditions therein laid down. Ifthe cage be put off the previous state- 
ment having been made in the presence and hesting of the accused, this 
fact might under section & alter éhe position ; but the true view eversthen 
is not that the statement is evidence of the truth of what it contains, but 
that ifthe jury think that the conduct, silence or answer of the prisoner 
at the time amounted to an acceptance as an admission. The uasworn 
statement is jn itself insufficient proof and it cannot be ge ysed at all j 
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it cannot be coupled with probabilities which suggest that the witness 
was more likcly to tell the truth on the former occasion than in the 
witndss box so as to go tothe jury as part of the proof that what 
was then stated is true, 


Per Buckland, F.: A party will call as witnesses only persons who can 
prove his case, and what such witnesses may be expected tO say, as an 
almost invariable rule, is known beforehand. Hence the rule against 
leading questions by the party on whose behalf a witness is called. To 
the adverse party such witnesses are presumably hortile, meaning that 
their evidence is not to be expected to be favourable to the side against 
which they are called to depose. To test their veracity, the truth of the 
story to which they have been called to testify or to learn if and how far 
they will support the case of the adverse party, the latter is allowed to 
put leading questions in cross-examiuation, as itis not to be expected 
that such witnesses would give answers favourable tothe adverse party 
unless the answers were suggested to them. 


Though section 154 of the Evidence Act in its practical application is 
limited to the asking of Jeading questions by the party calling a witness, 
as amatter of construction of the sections, it is referable also to 
Section 155. Asa practical matter section 154 refers exclusively to cross- 
examination of a witness by the party calling him. 


The object of calling witness is to elicit facts, and if the facts to be elicited 
are such as ought to be elicited from a witness, and if this cannot be 
elicited without cross-examining him, the discretion given to Court per- 
mitting person to cross-examine his witness will be rightly exercised if 
such permission is given, Prafulla Kumar Sarkar v. King» 


Emperor ow ‘ins one ae ies see 
~~ ea What, is necessary to prove fraud in a Criminal prosecution ; s¢e 
Frau) oes ws ~ on as oe 
a ——= of new contract—Consignee, receipt of goods by—Circumstances ; 
sea Liability... aoe ase z see ase 





to support the allegation that properties purchased separately by 
members of a joint Hindu family have been thrown into the common 
stock, nature of ; see Evidence one one os oe 


! Evidence Act, Secs. 13, 43—-Judgment not infer partesFinding of fact in, 
and reasons for, the judgment, not relevant evidence ; see Permanent 


Settlement «2° ve jas ac = sia 
mmama, Sec, 32 (6J—Statements by deteased members of fagally, 
admissible to prove pedigree ; see Admissibility in evidence „= si 


—— a Secs 35—Entry in the Mouzawari Register recording certain 


property asa Mahal ‘‘ Khas Sircar” admissibility of; see Burden of 


proof to ae pan 2 oe æ 
m ag ———~, Sec. 1I4a-Presumption as to the time of signing ‘the 


mortgage bond by the attesting witnesses—Attesting witnesses dead ; id ` f 


Snit, maintainability of ‘re fps Ca oe pee 
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Evidence Act, Sec. 142—Discretion, when to be oxercised ; see Evidence, 
exclusion of... ae eee ses “i a 

w= , Sec, 142 and English law ; sce Evidence, exclusion of cs 

—— ~~ -— —, Sec. 154, If referable to section 155 ; see Evidence, exclu- 
sion of ei ane 10 ate ws w 

Execution=-Sale—Civil Procedure Code (Act V of 1908), Order 22, Rules a, 
89, 90, 92-—Execution-sale, when liable io be set aside—Adjusiment of 
decree between decres-helder and judgment-deblor—Auction-turchaser 
net thereby affected—Cour?s duty te confirm sale—Fragmentary deci- 
sions of Appellate Courts deprecated. 

Where on a application preferred by the judgment-debtor under Order 21, 
Role go, Civil Procedure Code, 1908, to set aside an execution-sale on 
the ground of fraud and material irregularity in the conduct of the sale, 
the Court is of opinion that no case of fraud had been made out and that 
though certain irregularities had been established with regard to the sale, 
they had not resulted in substantial injury to the judgment-debtor, and 
the application is, in consequence, rejected, the Court is bound (under 
Rule 92), upon these findings, to confirm the sale, which thereupon 
would become absolute, subject to any variation on appeal. 

Order a1, Rule 2 which provides for certification of an adjustment come to 
out of Court contemplates a stage in the execution proceedings when the 
question lies only between the judgment-debtor andthe decree-holder. 
After a sale has been duly carried out in execution, the interests of a 
third party, namely, the auction-purchaser, intervene, which cannot be 

- disregarded. 

Accordingly, once a sale has been duly effected, it is not competent to the 
decree-holder and the judgment-debtor to get rid of it by merely assert- 
ing that the decree has been adjusted or satisfied out of Court. The only 
means by which the sale can be avoided are those embodied in Rule 89, 
viz., an application preferred within 30 days of the sale (vide Art. 166, 
Indian Limitation Act, 1908), accompanied by a depnsj{ in Court, for 
payment to the decree-holder of the amount for the recovery of which the 
property was sold, together with § per cent of the purchase money, for 
payment to the auction-putchaser as statutory compensation. Where no 
auch application is made within the time limited, it is obligatory on the 
Court, under Rule 92, to pass an order confirming the sale, notwith- 
standing the circumstance that the decree-holder had admitted satisfaction 
of the decree. 

When several questions are raised by the memorandum of appeal, the Court 
of Appeal should not, ordinarily, digpose of the appeal by dealing only 
with one of them, leaving the other questions at issue befween the parties 
undecided. Fragmentary decisions of this character are most incon- 
venient and tend to delay the administration of justice. Seth Manhglal 


v. Umrao Singh sai sii i ai ase 

— c —— borigage decree—Application by an heir of one of the mort- 
gagor judgment-debtors for setting aside the sale—Civil Procedure (ode 

` (Ast V of 1908), Secs 47 and ofder 41, ms ag——Nofice wader order 21, 
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R. 2a not served upon the applicant—Sale, tf void in its entirety oF to 
the extent of the applicants share, 
Where an application was made under section 47 of the Civil Procedure 


Code by an heir of one of the mortgagor judgment-debtors to set aside ` 


an auction gale held in execution of a mortgage decree, on the ground 
that the notice under order XX{, rule 22 Civil Procedure Code was not 
served on her : 

Held, that the sale was not void in its entirety but only that it was invalid 
to the extent of the applicant’s share, Maharajah Srish Chandra 


Nandi v. Rahataonessa Bibi ats oa aa Ke 
Execution sale, how avoided—Decree adjusted or satisfied out of Court— 
Civil Procedure Code, O. 21, R. 89 ; ses Execution sale ie A 


——~ —— sale, to be confirmed —Adjustment of decree between decree-holder 
and judgment-debtor—Auction-purchaser not thereby affected; see 





Execution sale sie eee ‘$ ses ves 

— sale, when to be confirmed ; see Execution als hi p 
Executor, duty of ; see Indemnity ai ais A 
-—--~—~, if can borrow money for the purposes of the estate ; see 
Indemnity... os oe ae 





~—, if guardian of adopted son -wii providing that properties should 
remain under the management of the executor until the adopted son 





attained majority ; see Indemnity n is sos a 
—— and owner, difference between ; ses Indemnity avs ove 
= -— taking loan by pleading his credit—Estate, if and when bound for 
repayment ; see Indemnity oon u. one 
Extrinsic princlple, if can be introduced to modify’! the statutory provision ; 
see Limitation... ove oe eee 
Facts to be sworn by the person Sieve fraud ; sea Fraud ihe ie 
Female heir, Hinde, decree against, when binding on the reversionary heir ; 
see Res judicata eee aos ca 


Finding of fact arrived at by the lower appellate Goare by wrongly placing 
the onus of proof, if can be attacked in second appeal; see Burden of 
proof s. see aoe oon 

Fine, imposition of—Infliction of substantial term of impritonment as weli 
as fine—Whether appropriate—Both the sentences, when justi- 
fable. 


Where 2 substantial term of imprisonment has been inflicted it is inappro- 
priate to add seffne to that, except in Gases where the Court thinks that 
the justice of the case will be met by inflfRting a substantial fine,ebat at 
the same time thinks “that a short term of imprisonment in addition will 
serve as a salytary lesson to the accused ori in cases where the accused 
has profited financially by his misdeeds or “where it is desired to com- 
pensate the complainant. Islam v. King»~Emperor ia 

Floatjng charge, a preseng charge ; sep Charge aaa ee 
Foreign decisioas, if and how far binding on British Conrts ; see Election .., 
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Fraud—Serious charges—Facts tobe sworn bythe person alleging them— 
Clear evidence of intention to defraud or to cheat essential to justify a 
Criminal prosecution. 

Wher serious charges of fraud are made the facts must be sworn to by the 
person who alleges them. The method of getting some subordinate to 
take the responsibility of making serious charges of fraud which may 
afterwards tum out to be false, is a practice which cannot be allowed, 

Where fraud is alleged it is absolutely essential that there should be clear 
evidence of intention to defraud or to cheat, before the opposite party 
ought to be allowed to be harasecd with a criminal prosecution. Pasu- 
pati Banerjee v. Maharaj Kumar Nripendra Narayan Singha 

Fragmentary decisions of appellate Court deprecated ; see Execution sale’... 

Freight, person liable for-—Consigaor or consignee 3 see Liability 

General Clauses Act, Sec. 3, Cl. (25)—-‘Bencfit to arise out of land'— 
Mortgage ; see Charge ies a 

Gift—Mahsmedan Law~—Property, if to be iranijértid = Dikit, a minor— 
Donee in custody of denor—~Gift of a share in holding—Donee in joint 
pessession with donor —Co-sharer, if can transfer kis undivided share to 
another. 

No transfer of property is necessary where tho donee is a minor in the 
lawful custody of the donor. 

The gift of a share in a holding, the donee being admitted to bs in joint 
possession with the donor and recognized by the donor as being in such 
possession, is valid. 

A co-sharer of any property may give his undivided share to another or one 
of the others as the case may be. Sm. Abia Khatoon v. Omar Ali .., 

—— ofa share in a holding, if valid—Mahomedan Law-~Donee in joint 
possession with donor—Recognition by donor ; see Gift ite a 

— of property to Mahomedan minor—Minor in the lawful custody of donor — 
Property, if to be transferred ; see Gift be oe ; 


Goverament acquiring immovable property for a public purpose under the 

Land Acquisition Act~Person claiming compensation for such property ; 

see Burden of proof w w e 

Government of India Act, Sec. areno Gani alone. is the sole 

Judge as to existence of emergency and as to whether the ordinance 

conduces to the peace and good Government of British India; see 

Jurisdiction w on om yr os 

se. ee we, Sec, 72 —Power given to Governor-General is 

an absolute power—Limitation ; see Jurisdiction sie ins 

Governor-General, if to expound the red&ons inducing him to promulgate an 

ordinance® under section 72 of Government of Indig Act ; see Juris- 

diction os ae on ive oss 

. Grant—WVox- vesumable—Distiction between grant of ofice and grant ef jand 
burdened with service. 

In the case of a grant of an ofice to be remunerated by the use of land, the 

land will riwa facie be resumalte. On the other hand, in the case of a 

grant of Jand burdened with service, prima facie it will, not be resume 


» 
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able : but the ‘terms of the grant or’ the circumstances in which its was 
made may establish a condition of the grant that it was cotumable. The 
onus is on the grantor to make out such a condition : 

Held, that in the present case, it was in fact a grant of land not tesumable, 
but intended to be heritable and transferable and permanent at any rate as 
long as service or its equivalent in money was forthcoming, 

Judgment of the High Court, Bombay, affirmed. Shrimant Lakham- 








gouda Basavprabhu Sardesai v. Raosaheb Baswantrao se 
———= of land burdered with service, the land cannot prima Jacie be 
resumed ; see Grant i SA nce a è 
of land burdened with service, when resumable ; ses Grant sià 
——— of office and grant of land bu:dened with service, distinction between ; 
see Grant iis se Sas eos on 
of office to be remunerated by the use of land, the land can be 
resumed ; see Grant s% 


oe ry 


Grantee of permanent tenure fiom Zemindar to prove express inclusion of 
Sub-soil rights ; see Permanent Settlement * m 
Hand-note —Alteration—Parly—Loas, taking of. 

A suit was brought on the basis of a lorn which was said to have been taken 
by defendants Nos. I to § in respect of which they executed a hand-note. 
This hand-note was tampered with by putting ia the names of defendants 
Nos. 2 to 4 there, although they were no parties to the instrument and 
did not take the loan. Tae learned Small Cause Court Judge dismissed 
the suit, The suit, as appeared from the plaint, was based on the loan 
which was alleged to be taken by defendants Nos. 1 and 5. 

Held, that, for the ends of justice, and under the circumstances of the case, 
there should be a retrial of the suit so faras defendants 1 and § were 
concerned. Narsingdas Agarwalla v. Shaik Bhortoo . ve 


s wee 


Hibaebil-ewaz, property transferred by deed of—Transaction, . nature P E 


Oudh Laws Act, Chap. II; see Preemption a ‘eas os 
Hindu Debutters and Mabomedan Wak{s, if stand on: the same footing ; see 
x Suit, maintainability of s a ae we ae 
~—— female heir, decree against, when binding on the reversionary heir 3 see 
Res judicata m vee ove ise yis 
Hindu Law —Ancestral family business— Mortgage to pay off debts jiiaties 
in the business, when binding om miner co-parcener’s interest in family 
property —~ Reasonable enquiries by lender—Debis incurred in new busi- 
ness started by manager~Inexpediency of referring to local Commis- 
sioner mized qebstions of jact and law? 

The manager of a joint Hindu family carryitg on an ancestral fami” busie 
ness for the benefit of *the jgint family, has authority to borrow money, if 
such borrowing i is necessary fora legitimato, and proper purpose of the 
family basiness, (e. g., for paying off debts incurred i in connection with the 
business), and to secure the same by mortgaging the joint family pra- 
getty. The charge go created is binding on the family property, 
including the interest of the minor co-parceners therein. 
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Hinda Law—(Conid.). 


If the lender acted honestly and withdue caution, and made reasonable 
enquiries, which led him to believe that a sufficient and real necessity for 
the borrowing of the money for the purposes of the family business did 
exist, the real existence of the necessity is nota condition precedent to 
the validity of his charge, nor is he bound to zee to the application of the 
money, 

Quaere, whether the manager of a joint Hindu family can bind the intercst 
of minor co-parçeners by a mortgage of the family property for the pay- 
ment of debts incurred in an entirely new business started by himself. 

It is, as a rule, inexpedient to refer to a local Commissioner mixed questions 
of fact and Isw. 

Judgment cf the High Court, Allahabad, reverred. Sri Thakur Ram 
Krishra Muraji v. Ratan Chand ... zii RA i 561 

Hindu widow, suit by, to recover possession of the estate of her deceased 
husband, to be brought within 12 years from the death of the husband— 
Plea of adoption by husband and denial of the factam of adoption by the 


plaintiff ; see Limitation ... ase dee ii s 292 
Hostile witness, evidence of, admissibility of ; ses Evidence, exclusion of ... -427 
— witness, evidence of, if to bs rejacted in whole orin part; see 

Evidence, exclusion of ar ae a wee 427 
Idol, not made party—Suit for rent—Debutter property; see Decree, 

if valid ae ana ... Sa ie ii 421 
Immovable property, how charged —Transfer of Property Act ; see Charge... 269 
Implied grant of easement, inferred—Severance of tenements by the common 

owner 3 see Easement ee one a e.s see 604 
imprisonment, infliction of substantial term of, as well as fine, ifand when 

appropriate ; sse Fine, imposition of, vee oat ove 455 


Income tax—ZJndian Income Tax Act (XI of 1922), sections 40, 4%, 43—~ 
Agent of non-resident terson—Liability to income tax and super-taz, 
although not in actual receipt of profits—* Business connection in 
Britisk India.” 

Avy person who comes within the terms of section 43 of the Indian Income 
Tax Act, 1922 is put by that ‘ction ari cially into the position of agent 
and assessee under section 42, ‘b-section (1), the word ‘‘ agent ” in the 
latter Sub-section not being confiued (asia section 40) to a person who 
actually receives the profits and gai s. 

Where, therefore, it is established that the profits or gains accrued or arose 
toa non-resident person * directly “br indirectly through “dr from any 
business c@onection in British India, ” and the agent hdd “any business 
connection ” with such non-resident person, the ggent “is liable to assess- 
ment toincome tax and super.tax under the provigions of eectiop 42, e 
Sub-section (1) in respect of the profits made by the non-resident, 

- although such agent was not himself in receipt of the profits. The Come 
missioner of Income Tax, Bombay Presidency ~. The Reming- e 
ton Typewriter Company (Bombay) Limited e." s 135 


income tax—Jndian Income Tax Act (XI of 1922), sactions 40, 42, 43—~ 


Interest paid on money Int by non-resident Company to a Company 
incorporated in Bombay—Bombay Company whether an“ agent” of the 
non-resident Company in respect of such interest and liable as such ta 
assessment of income-toxz—Actual receipt of profis o” gains by agent, not 
necessary, 

A Company, called the Hongkong Trust Corporation Ltd., incorporated in 
Hongkong (hereinafter called the Hongkong Company) lent money, from 
time to time, on deposit to the respondents (the Bombay Trust Corpora- 
tion, Limited, which was incorporated as a private Company in Bombay) 
at the rate of 54 percent, and the respondents duly paid intereat at that 
rate on the money deposited : 

Held, (1) That the interest paid by ths respondents to the Hongkong Com- 
pany, on loans taken by the respondents from the Hongkong Company, 
was a profit or gain accruing or arising to a person residiog out of British 
India—to wit the Hongkong Company—~from a business connection in 
British India, and therefore falling under the words of section 42 of the 
Indian Income Tax Act, 1922, 

(2) The respondents came within the explicit words of section 43 of the Act, 
ï. e., they had a business connection with the Hongkong “Company and 
“ through them" (i. e. through the respondents) the Hongkong Com- 
pany was In receipt of profits or gaias. The Income Tax Officer having 
duly served a notice on the respondents in terms of section 43, that he 
intended to treat them as agents of the non-resident person (7. e., the 
Hongkong Company), the section 43 declares that they (the respon- 
dents) shall ‘‘ for all the purposes of this Act be deemed to be such 
agent.” One of the purposes of the Act being section 42, they (the 
respondents) are therefore tobe “‘deemsd to be” the agent who is 

chargeable to income tax, are desmed to be the assasscee—the assesses 
being in terms of section 2 (2) defined as the person by whom income tax 
is payable. 

(3) It follows that although if section 42 stood alone the word ‘ agent ” in 
that section would mean an agent in actual receipt of the profits or galins 
which were to bs assessed, aad the resaondants ia the prosent case did 
not receive the mosey but on the contrary paid it, nevartheless the next 
section 43 puts the person who comes within its terms (f. e. the respon- 
dents) artificially into the position of the agent and of assessee under 
section 42. 


(4) Under these circumstances the respondents were rightly assessed to 


income tax as ageats of the Hongkong Corfpany in respect of the interest 
so pald by the respondeñts to the Hongkong ‘Company. e 
s 


Judgment of the High Couct (J. B. R. 53 Bom, 702 ; 30 Bom. L. R.1178), 


revetsed. Zhe “Commissioner of Income Tax, Bombay 
Presidency v. The Bombay Trust Corporation, Limited ae 


iademaity—Creditor, right of—Sahrozation ~L3n to executor—Payment of 


Government revenue— Benefit of estaie—No power given te executor in 
Will to sell]—Money borrowed on promissory note—Will—Guardtan. 
o 
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Indemnity—(Conid.). 

Whatever difference there may be in the equity in favour of a creditor who 
has lent money to an executor according as itis appliel for a purpose 
sanctioned by the Will or a purpose not expressly sanctizned by it, the 
highest right that such a creditor may claim against the estate, on the 
finding that it has been enriched or benefited by the money, is a right to 
be subrogated to the right of the executor to bo indemnified out of the 
estate to the necessary extent and unless the right of the executor to the 
indemnity is established the creditor has noneas against the estate, 
The cases contemplated here are cases where no charge has validly been 
created on the estate but cases of loans on promissory notes or Aafchittas 
or other contracts. 

In the present case, the executrix executed the promissory 1otes as such 
executrix and the loans were taken for the benefit of the estate and there 
being a strong presumption arising out of the non-production by the 
defendants of the account books that had beea called for on behalf of 
the plaintiff creditor that the estate was really benefited by the loans, 
the plaintiff, far from asking fora decree against the executiix only in 
her personal capacity, hadin the plaint impleaded all the necessary 
partios and had asked fora decree against all the defendants binding 
the estate, he should not be debarced from the remedy whichthe law 
allows him. Though in the plaint, it was not pleaded that he was entitled 
to be substituted tothe indemnity which the executrix had against the 
estate, that was only a formal defect as relief was claimed against all the 
defendants and against the estate, aad the defendants understood quite 
well that it was the indemnity to which the plaintiff desired to be subro- 
gated and if the executrix had not lost her right to the indemnity, the 
plaintiff would be entitled to be substituted to the indemnity. 

Where the Will provided that the properties should remain under the 
management of the executrix until the adopted gon attained majority : 

Held, that this provision in the Will, by itself, would not constitute the 
executrix guardian of the adopted son. 

The estate veats in the executor ; he represents it for all purposes, and is 
much in the position of an owner ; but that is so simply to enable him to 
do the acts which the Will authorises him to do, and to exercise those 
powers and discharge those duties which the law vests ia him. There is 
nothing inthe Probate and Administration Act authorising him to 
borrow money for the purposes of the estate. 

It is one of the primary duties of the executor to preserve the estate and 
to seo that its Government revent& is paid, and should hs have to find 
money fer the purpose he is entitled to be indemnified to the fullest 
extent. He may dispose of the estate, if he Ends it necessary to doso 
in order to effectuate the general purposes of the WH! ang there 
can be no good reason .why in the exercise of a sound discretion 
he may not raise money by partial asle or mortgage of the 
assets, But if he takes a loan and pledges his® credit only, even ® 
though as an eXecutog, he cannot bind the estaty for its repay- 
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Indemalty —(Contd.) 
ment, unless it is shown that he has not lost his right to be indemnified 
out of the assets of the estate. Maharaja Srish Chandra Nandi o. 
Sudhir Krishna Banerjee se ses <a see 589 


Indian Companies Act, Sec. 109, Proviso 4, scope of ; see Charge Y 269 
Indian Contract Act, Sec, 69—Liability imposed upon. land—Personal 

liability ; see Limitation ... one sae ioe 154 
Indian Income Tax Act, Secs. 40, 42, PER and daressco— Any person 

coming within the terms of section 42 ; see Income Tax A ae 135 





oo ee, Secs. 40, 42, 43—~Interest paid on money lent by 
non-resident Company to a Company incorporated in Bombay —Bombay 
Company, if agent, in respect of such interest, and if liable to assessment 
of income tax—Actual receipt of profits or gains by agent, not necessary ; 
see Income Tat ae aes eee ase aoe? 479 
~, Sec. 42, Sub-Sec. (1)~‘Agent’ if confined to a- 

person who actually receives the profits and gains ; see Income tax oe 135 
Indian Limitation Act, Sec. 26—Effect of non-exercise of right for 20 

years ; see Public Waterway aa aes ics tee 472 


en —— IX Of 1998), Sch. T. Article 118 — Suit by Hindu 

widow to recover possession of deceased husband's estate—Defendant 

setting up his adopiion by deceased—Absence of contemporaneos 
evidence—Entrecs in family accounts not forthcoming — Necessity of proof 

of Juctum of adoption by evidence of unimpeackatle character, free from 

suspicion of fraud. - : . 


A a oe = 








A suit by a Hindu widow to recover possession of the estate or her deceased 
husband, where the defendant claims to be a son adopted by the 
deceased, and the plaintiff denies the factum of the adoption, is not 
governed by Article 118 of the Indian Limitation Act, 1908, and is well ia 
time if brought within 12 years from the death of the husband, 
Where a defendant relies on his adoption, in answer to a claim by a Hindu 
widow to recover her deceased husbaud’s estate, it is incumbent’ on the 
Court to satisfy itself that the factum of the adoption is established by 
clear and satisfactory evidenc:, free from all suspicion of fraud and so 
consistent and probable’ as to leave no occasion for doubt of its truth. 
The necessity for evidence of this unimpeachable character is all the 
greater in the absence of any contemporaneous fecord of the adoption 
either in a deed of adoption or by entries in family accounts which ought 
to have been forthcoming. Padmalav Acharlya v. Srimatyia Fakira 
Debya e’ z. = o e.. w eee 292 
Indian Limitation Act, Sch. 1, Arts. 142, 144%-Sult to recover possession 
of immovable property —Plaintig, while ia possession, was dispossessed— 
Adverse possessiqa implies in a proper’cas? dispossession ; see Famabrit 
grant tes u on sees we wae 487 
ee a, Sch 1. Art, 144—-Plaintifi’s title admitted or 
proted—Burden of proofon the defendant to establish sec) i see 
Famabrié grant ` is ais os soe ous 487 
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Indian Registration Act, Sec. 17— Equitable mortgage by deposit ot title 
deeds, made in the town of Madras, accompanied by a written memo- 
randum signed by the mortgagor—Memorandum not embodying the terms 
of agreement between the parties, nor constituting the bargain or agree- 
ment between them—Memorandum merely a written record of the parti- 
culars of title deeds ; see Equitable mortgage és see 

s Secs. 32, 33—Presentation by agent not t authorised 

by power of attorney—Presentation in fact by some person executing the 

document—Endorsement by Sub-Registrar not conclusive; see Regis« 








tration ass Si a ia oe oie 
lnference~Implied grant of easement—Severance of tenements by the com- 
mon owner ; see Easement sae eos ie 
Injury, done to land by trespass ; see Damages, measure of s sas 


Insolvency —Previncial Insolvency Act (V of 1920), Section 4t, Cl. (a) (a)— 
Nature of order contemplated under the section—Absolutely granting or 
refusing discharge for ever, tf legal—Abselute disckarge. 

Section 41 Cl. (2) (a) of the Provincial Insolvency Act contemplates only 
an order either granting or refusing an absolute order of discharge as 
distinguished from an order of discharge subject to a condition and does 
not contemplate an order absolutely granting or refusing for ever the dis- 
charge asked for, 


Where on the application of the insolvent for discharge the Court by its 
order refused his discharge absolutely : 


Held, that that should be regarded as merely an order hy which the Court 
refused to make an absolute order of discharge. In the matter of 
Karim Mia ... ons os ea Sia 

Intention of parties to contract—Invoices ; see Liability 

Invoices - Contract—Intention of parties ; see Liability 

Irish decisions, if binding on British Courts ; see Election 

Irregularity —Omission to state the value in the sale- proclamation—=Civil 
Proesdure Code, O. 2f, R, 65. 


Mere omission to state the value ia the sale-proclamation is nota material 
irregularity vitiating the sale, It is merely an irregularity not necessarily 
vitiating the sale, unless it is established that such omission had a 
material effect upon the number of bidders, and upon the price. Daulat 
Bhalya v. Bahisa Banu os ae woe ove 

Jamabrit grant—Hxpress words requisite to conzey mineral righis— 
Adverse possession—Dispossession of the plaintiff—Onss of proof ~Cons- 
tructive possession af trespasser—Miges—Fossession of oneefyt, when 
tantamount {p adverse possession of the entire mineral field. 

In the case of a grant ofa village on Jamabrit tenure, $ is well settled 
that nothing short of express words will convey the mineral rights in the 
village to the grante s s e 


Ina suit to recover possession of immoveable property of which the 
plaintiff while in possession has been dispossessed, adverse possession by 
the defendent may ina proper case imply dispossession of the plaintiff. 
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Jamabrit grant (Conid.) — g 
In such a case therefore the distinction whether the suit comes under Art. 
142 or Art. 144 of the Indian Limitation Act is not very material. 
Where the plaintifi’s title is admitted or proved and if the suit is 
treated as one coming under Art. 144 the onus is on the defendant to 
establish dispossession of the plaintiff for a period of 12 years preceding 
the date of the sult. 
Held, on the evidence, that the, burden had been discharged by the defen- 
dant showing that he had for such period been in possession to the 
exclusion of or adverse to the plaintiff, 
In the case of mines there is no presumption in law that the possession of a 
part of a seam infers possession of the whole seam, much less of all the 
seams in the mineral field in which part of a seam bas been worked, the 
general rule being that where title is founded on an adverse possession 
the title acquired by the trespasser will be strictly Jimited to that area 
of which he has enjoyed actual possession : fanium priscripium quantus 
possessume, But the application of this general rule depends upon the 
nature of ‘the subject and the possession of which itis susceptible. 
Thus, it is not possible to take actual physical possession at once of a 
whole mineral field’; ‘possession is a question of fact and the real question 
in such a case, is what in fact has been possessed by the trespasser. 
Held, accordingly, that where a mioeral field comprised three pits, and the 
defendant's actual physical possession for 12 years extended over only 
ons of them, but they were so in possession in open assertion of a title to 
the hole, and their actings and workings were throughout consis ent only 
with thelr being in possession of the minerals under the whole village, 
that they had thereby acquired a sight by prescription to the whole 
mineral field underlying the village. The de‘endants having for 12 years 
carried on mining operations in various pa:ts of the mineral field their 
possession of the whole area was established and it was, consequently, 
immaterial that they may not have worked anyone pit for 12 years conti- 
nuously. Nageswar Bux Roy v. The Bengal Coal Company, 
Limited ove ee tes we s. e 487 
Joint Hindu family—Mahratta Brahmins, Berar—Money-lending busi- 
ness— oint or separate—Indian Limitation Act, {IX 0f 1908), Sck. J, 
Articles 137, r44— Property continuing undivided after separation, no 
longer * joint family property ’—Aduerse possession between tenants in © 
common — Ouster, when inferred ~Non-participation in profils—Denial - -- ~ 
of title, 
On the question whether fouc brothe:s °(Mahratta Brahmins of Berar) were 
carrying on a joint family money-lending business or were separdte : 
Held, that assuming there was originally a business belonging to the joint 
efamily, there was ample evidence to sustajn the finding that after the 
death of the second and third brothzrs, the surviving brothers were sepa- 
rate and had separate businesses : 
Weld, further, in reference tothe plea of limitation: (1) That Art. r27, 
Indian Limitation Act, 1903, dealt only with *‘ joint family property. ” 
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Joint Hindu family —(Contd.). 

(2) That even assuming that the property in suit was originally ‘ joint 
family property ” and the brothers were at one time jointin estate, as 
they had subsequently separated, the effect of the separation was that any 
ywmovable joint property which continued undivided was no longer 
joint family property so as to come under Art.127, but came under 
Art. 144. 


(3) That if after the separation the parties were to be treated as tenants in 
common, though the possession of the one would not be adverse to the 
other until esster, and though there was in this case no express denial of 
the plaintiff's title for more than 12 years prior to the suit, yet having 
regard, inter alia, to the fact that from his non-participation in the pro- 
fits for a considerable length of time, the plaintiff must have known that 
his interest in the property was not admitted, the Court of Appeal in 
India was justified in holding that the possession of the defendant was 
adverse to the plaintiff for more than the statutory period ; 


(4) That the suit was, in consequence, barred by Art. 144. Goviadrao v. 


Rajabai i ose Sus nites 


Joint Hindu family, manager “of,” carrying on ancestral family laaki for the 
benefit of Joint family, when can borrow money ; see Hindu law : 
Judge, duty of—Charge couched in high flown language—Fudge expressing 
opinion on the tacts—Presumption—Absence of material witness— Corro 
boration of approver’s story. 
It is the duty of the Judge to help the jury lo arrive at a proper verdict on 
the facts and with that cbject in view it is far better to use the plainest 
and simplest language. 


Tf the Judge expresses his opinion on the facts he should do itin sucha 
way as to make it quite clear to the jurors that he is not in any way szek- 
ing to usurp their functions or to interfere in matters the decision of 
which is exclusively within the competence of the jury itself. 

The Judge should refer in his charge to the jury to the presumption that the 
jury might draw if witaesses were not called who ought to have been 
called. 


As in this case the corroborations of the approvers story taken along with 
other facts and circumstances could not be relied upon as bringing bome 
the guilt, the accused ware acquitted. Monohar Mandal v. King» 





Empsror ie eve ave 
e, duty of, in giving proper direction tc to gory 3 see Charge to jury. aes 
, how to. express his opinion on the facts ; see Judge, duty of om 


—_—, permanent, of High Court, after retirement on pension, if can 
practice—Name enrolled as advocate after retiremeft—Bar Councils Act, 
Sees. 2, 8 (2) (c), I4 ; see Advocate... ime we ow 
~= to refer in his charge to jury the presumption the jury to draw, if 
material witnesses were not called ; sre Judge, duty of ws 
m to use the plainest and simplest language inhis charge to jury 3 see 


Judge, duty of ... ss Per as we 
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Judgment not inter parics -Reasons and finding of fact, if relevant—Evi- 


dence Act, Secs. 13, 43 ; se# Permanent Settlement = ise 


Junglebari leages—Grant of—Stipulatisn of rent-free enjoyment for certain 


gears followed by progressive rent for some years till the full rate was 
reached—Provisicn for survey of the lands after the expiry of the rents 
free period —Stipulation for additional rent fur excess areas found on 
survey—No steps taken for measurement for 70 years—Claim for addi- 
tional rent on measurement after the lapse of this long period, if main- 
tainable under the terms of the leases—Limitation, ehen came into 
effect—Omission to survey, if amotints to abandonment of that right. 

Where two leases of jungle lands were granted with the stipulations that 
the lessees would enjoy the lands rent-free for 12 years in one case and 
for six years in another case and thereafter shall pay progressive rent 
with annual increment for 7 years, when the full rate would be reached 
and the feases further provided that after the expiry of the rent-free 
period a survey of the lands should be caused and the lessee should pay 
additional rent for any area in excess of what was demised to him and a 
suit was brought about 70 years after the leases for additional rent for 
excess area that may be found on measurement : 

Held, that the intention of the parties was tbat there should be a measure- 
ment at the end of the rent-free period and before the lessee waa called 
upon to pay rent at all. 

That even if the terms of the lease had not beon so definite as they were it 
would have been incumbent on the lessor to exercise the right of measure- 
ment within a reasonable time after the rent-free period badin fact 
expired. In this case the right was intended to be exercised at one parti» 
cular period in the history of the relationship of the parties and not at 
any subsequent period. 

That if the Jaw of limitation was to apply at all upon the footing that the 
cause of action arose immediately after the contract was broken in the 
sense that the measuremert did not take place at the appointed time then 
it was obvious that whatever the period of limitation might have been 
appropriate that period had long elapsed at the time when this suit was 
bronght. 

That further the landlords by accepting rent upon the footing that the area 
was as stated in the pattas over a long period of years must be taken to 
have precluded themselves from requiring any such measurement at the 
time of the institution of the sult. Kalidas Dutt v. Harendra Nath 


Mukherjee ., oii one ee sag Sis 


J urisdiction—Afpeal from the order of the. Chief Executive Oficer—No objec- 


tion under section 139 (2) of the Calcutta Municipal Act (11I B.C. of ` 


1923)—Revised assessmem®—Appeal from the order of Small Cause 
Court Judge, if maintainable—Calcutta aai Act, Secs, 137, 140, 
141, 504— Rate-payer s remedy. 

Certain premises were assessed originally eta setili annual value but 
Guring the general fevision of assessment, the annual value of the pre- 
mises in questions was increased. Attempts were made to serve the 


Paae. 
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SJurisdictlon—(Conid.). 

owner (the respondent) with notice under section 138 of the Calcutta 
Municipal Act by means of registered post, but ashe would not take 
delivery of the registered cover, it was returned by the Post Office with 
an endorsement that delivery did nottake place. The Corporation 
thereafter availed themselves of the provision of section 504 of the Act 
and caused a yellow notice to be posted on the premises, No objection 
was lodged within the period prescribed in section 139 (2). The Chief 
Executive Officer held that as there was no objection under section 
13) (2), the increased assessment had become final and binding. On 
appeal, it was held by the Small Cause Court Judge, that as there was no 
compliance with the provisions of section 138 read with section 524 of the 
Calcutta Municipal Act, the appeal should be treated as an appeal under 
section 141. He therefore entered into merits and reduced the assessment, 
On appeal to the High Court : 


Held, that no appeal lay to the Small Cause Court as there was no deter- 
mination of an objection by the Chief Executive Officer uader the provi- 
sions of section 140 of the Calcutta Municipal Act. 


That the Small Cause Court Judge had no jurisdiction” to deal with the 
caso on its merit and his order was therefore ultra vires. 


That an appeal against the order of the Small Cause Court Judge to the 
High Court was maintainable as the order was not a final adjudication of 
the matter, It was neither a preliminary decree nor an order, but was 
an expression of opinion on the part of the Small Cause Court Judge, 
that he had jucisdiction_in the matter and that he could interfere by some 
other means than by way of mandamus. 


If the rate-prayer had a grievance that he had not been afforded an oppor- 
tunity of bsing heard in support of any objection he might have agalnst 
the increased assessment, his course was to apply to the Judge exercising 
the Ordinary Original Jurisdiction of High Court and apply for an order 
in the nature of mandamus and not by appeal to the Small Cause Court 
Judge under section 141 of the Calcutta Municipal Act. The Corporas 
tion of Calcutta v. Nabin Chandra Dhor ... i a 58t 
Civil Court—Private debutter property—Suit by some of the 
heirs ofthe founder for management and admsinistration, others net 
opposing. - 
A suit for management and administration of a private debwtter estate is 
maintainable in a Civil Court by some of the heirs of the founder, others 
not objecting. Rabindra Nath © Mandel v. Chant Charan 
Mandal ® ose os sag tee 6 ooo vý 621 
Court, if can sell property of persons not properly renead 
on the record ; ses Decree, if valid = 











eo tse 
ome m Govermment of India Act, section 72—Emergency powers on the 
Governor-Generai— Ordinance constituting special tribunal for trial of 
offences— Governor-General to be sole judge of “ statwof emergency ”— 
Peace and good givernment of British India— Reasons for. promulgation 
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Jurisdiction — (Contd,) 


of Ordinance —Privy Council, not a Court of Criminal App:al—0Objectisn 
going to root of the jurisdiction. 


An objection which, if well-founded, would go to the root of the jurisdiction 
of the Court below, does not fall within the strict rule that the Board is 
not a tribunal of criminal appeal, 


The ordinary criterion applicable to all petitions to His Majesty in Council 
for special leave to appeal is, that leave will not be granted where upon 


the face of the application itis plain thaton the merits itis bound 
to fail. 


Under section 72 of the Government of India Act, which authorizes the 
Governor-General, in cases of emergency, to promulgate Ordinances for 
the peace and good government of British ladia, the Governor-General 
alone is to be the sole judge of whether the state of emergency exists and 
whether the Ordinance conduces to the peace and good government of 
British India, as contemplated by the section. 


Consequently, whea the Governor-General, acting under the powers con- 
ferred by the section aforesaid, makes an Ordinance constituting a special 
tribunal for the trial of certain offences, it is not competent to the Courts 
to review the Governor-General’s judgment as to the existence of the state 
of emergency, and the validity of the Ordinance cannot therefore bs 
challenged on the ground either that a state of emergency did not in fact 
exist or that the Ordinance did not conduce tothe peace and good 
government of British India, 


The power given to the Governor-General by section 72 isan absolute 
power, without any limits prescribed, except only that it cannot do what. 
the Indian legislatuce would be unable to do, although it is only to be 
used in extrome cases of necessity where the good government of India 
demands it, 


It is not in any way incumbent on the Governor-General as a matter of law 
? to expound the reasons which induce him to promulgate an Ordinances 
under section 72. Bhagat Slagh v. The King-Emperor ove 383 
— to registse—D cument presented for registration by an agent not 
authorised by a powcr of attorney ; see Registration toe os 373 
Jury, proper direction to—Prosecution Witness goss back on his previous 
statement—Statemeat of witness at the trial; see Evidence, exclu- 





sion of owe oe Soi see te ve 427 
Kabullat, constructigg of—Stipulation for gayment of interest and dama- 
gesat25 pet cent; see Landlord and tenant .., oe e =- 516 


me ——-, stipulation in—-Rate of rent for similar lands with similar rights 
in the neighbourhood —~Improvement effected by tenant—Civic impor- 
tance of fhe town; see Rent, enhancement of A is ʻi 608 


——— ——, stipulation in~Rate of rent for similar lands with similar rights 
ig the neighbourhood—Time to be considered; see Rent, enhance- 
ment of "a ae oe a te om 608 


Vor. LIT] INDEX OF CASES, 


Kat kobala—Znjoyment oj usufruct in lieu of payment of rent to the land- 
lord—Stipulation to redeem on payment of principal and interesi— 
Whether a case of rectification on the ground af mistake—Transfer of 
Property Act (1V of 1882), Secs. 76 and 77, if applicable to the terms 
of the deed. . 

A kat kobala was executed in respect of certain lands and the executants 
delivered possession to the recipients with the stipulation that the usufruct 
of the land would be enjoyed by them for nine years in lieu of their 
paying the rent to the landlords and that if on the expiration of nine 
years the lands were not redeemed on payment of the principal with 
full interest the kat kobala itself would be regarded as an outand out 
sale. A suit was brought for redemption of the lands on payment of 
the principal amount only. The plaintiffs case was that the stipulation 
for redemption on payment of ptiacipal and also interest was inserted by 
mistake. : 

Held, the plaiatiff could only redeem by paying the principal sum and 
interest, As the parties with the deed before them chose to execute the 
deed knowing exactly what it contained, there was no case for rectifica- 
tion or concellation on the ground of mistake. 

The mortgagors futther could not ask under sections 76 and 77 of the 
Transfer of Property Act for an account of the receipts and profits of 
the land in as much as the bargain between the parties was only intelli- 
gible on the footlag that the land in questioa could only produce a profit 
that would liquidate the rent. Moulvi Osman Ali v. Faijian 
Bewa eee ow be i s= we 

Khorposh or maistenance jagir—Parties, mombers of the same family— 
Tenure entered in the Xhewat as jagir held under the Zemindar; see 
Ownership of minerals... des és aa ase 

Land, if can be measored—Provision for survey of land after the expiry of 
the rent-free period—Acceptance of rent fora long period; see Jungle- 
bari leases. on ee ws is ate 

~———, if can be resumed—-Grant of office to be remucerated ty the use of 
land ; see Grant aay tee ee 5 Jis 


2-5; when to be measured—Stipulation of rent-free enjoyment for cer- 
taia period—Provision (definite or indefinite) for survey of land after the 
expiry of the rent-free period—Limitation law 3 see Junglebari leases ..,* 


~-——-, when to be measured—Stipulation of rent-free enjoyment for certain 
period— Provision for survey of land after the expiry of the rent-free 


period ; see Junglebari leases 8 Aes ats oa 


Land Acquisitidh Act, Sec. 18—Validity of reference by peison not ʻinter- 
ested— Waiver of objection—Objection, when tohe taken; see Refer- 
ence a on e” ai „o ai 

Landlord, ifbound—Permanent ténure-holder, having a non-mokurrari right 
creating mokurrari under-tenure ; see Purchaser, ightsof ... si 

——_——-——, if entitled to get interest and damages at 25 per cent for non- 


payment cf rent, according to kabuliat ; see Landlord and tenant —... 
e 
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544 


526 
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Landlord, # guiliy—Landlord not taking out license—Tenant keeping cows 
and stiling milk—Tenant allowing offensive matter to accumulate in 
his premises—Caleutia Municipal Act (HIB. C. of 1923), Secs. 586 
(1) le), 478 (29-5). 

Ki landlord is not guilty under`section 386 (1) (c) of the Calcutta Municipal 
Act for not taking out a license from tbe Chief Executive Officer of 
Calcutta Municipality for the use by his tenant of the premises for keep- 
ing cows and for selling milk in the absence of any proof that the 
letting out was for that purpose and that he could prevent the tenant 
from using the premises for that purpose. 


A landlord is not guilty under section 478 (39-5) of the Calcutta Municipal 
Act for the tenant’s action la allowing oflensive matter to accumulate 
in the premises let out. 


A person cannot be said to have allowed a thing to be done which is not 
in his power to prevent. Nanda Lal Roy v. The Corporation of 
Calcutta w i wd wi bes 

—— ——’s if to take out license—Tenant using his premises for keeping 
cows and for selling milk—Calcutta Municipal Act, Sec. 386 (1) (cl; 
see Landlord, if guilty ... Si PN ase “i 
—_————-, application for repurchase of occupancy holding after the depo- 
sit of landlord’s fee by the teansferee—Transferee’s objection that the 
tenancy was not an occupancy holding ; see Objection, maintainability of 


Landlord and tenant—Xabuliat, comstruction of—Stipulation for payment 
of interest and damages—Landlord, if entitled to both. 


In the Aabuliat executed by tenants in favour of the landlord, there was a 


stipulation to the following effect :— 


5* If we make default in payment of the instalments we shall pry interest at 
the rate of Rs, 2 percent. per mensem. If we neglect to pay rent, you 
shall be competent to realise damages at 25 per c2nt.. therefor by auction 
sale according to Regulation VIII of 18:9 and the lawin force or that 
shall be. in force in future. ” i 

Held, that ona proper interpretation of the kabuliyaż, in case of default 
the landlord should get both interest and damages according to the terms 
of the contract between parties. 

Held further, ‘that the stipulation in the sabuliyat for payment of 25 per 
cent. damages is not a stipulation by way of penalty and even if it were 
flo there is no reeSon why the Court shold not give effect to the terms of 
the contract. Chandi Charan Laha v. Hban Kumar Majumdar ... 

Law does not concern itself with en obstruction to easement which is trivial 
or immaterial see Easement ii Sen a 

— does not take notice of obstruction to casement which has its origin in the 

` caprice or sentiment of the aggrieved party ; see Easement ... ae 

Leadifig question, why cahot be put to one’s witness ; see Evidence, exclu- 

sion of me ” yee pe oe “i 
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Lease—TZransfer of Preperiy Act (1V of 1882), section 107-- Necessity for 


registered instrument— Lessee entering into possession under verbal 
agreement for permanent lease and erecting buildings on the land~ 
Equitable estoppel—Right te enforce verbal agreement, time-barred, 
effect of—Part performance—English equitable doctrine, application of, 
so as to modify or override provisions of an Indian statute. 

In June 1913 the defendant entered into possession of a plot of land under 
„and on the footing of a verbal agreement by the plaintiff for the grant to 
him of a permanent lease, and thereafter he erected certain costly struc- 
tures on the land. In April 1923 the plaintiff, after duly serving a notice 
to quit, sued to eject the defendant upon the allegation that he was 
merely a monthly tenant. The facts, as concurrently found by the 
Courts in India, were, (1) that the defendant in December 1918 had 
notice that performance of the verbal agreement of 1913 was definitely 
and in unequivocal terms refused by the plaintiff, and (2) that the plain- 
tiff wasaware that the defendant had crected a godown on the land at 
a cost of nearly Rs. 12,000 and that he must have realized that the defen- 
dant would not have constructed the building unless ha was assured of 
the possession of a p2rmanent right in it, and that if the plaintiff had not 
intended to grant a permanent lease of the lind it might reasonably be 
expected that he would have objected to the construction of such a 
building. 


Held, (1) That in view of the provisions of section 107 of the Transfer of 
Property Act, 1883, in the absence of a lease in the form of a registered 
instrument, the verbal agreement alone could not create a permanent 
lease in favour of the defendant. 

(2) That, on the facts of this case, there was no equitable estoppel against 
the plaintiff, the structures not being erected by the defendant by reason 
of any encouragement or abstention on the part of the plaintiff. 

(3) That the defendant could not rely upon the English equitable doctrine 
of part performance, as his right to enforce the verbal contract of 1913 
had been barred by limitation (article 113, Indian Limitation Act, 1908) 
long before the commencement of the present suit, and he was not, there- 
fore, in a position to obtain specific performance of the agreement fora 
permanent lease from the same Court and at the sam: time as the relief 
(by way of ejectment) claimed in this action. 

(4) That, under the circumstances, the plaintiff, bsing the legal owner of 
the land, was entitled to obtain a decree fcr possession, as prayed, tho 
defendant being at liberty to remove the structures erected thereon. 

Obiter t lf the defendant’s right tolenforce a specific performance of the 
oral agreeMhent had been subsisting at the date of the institution of the 
plaintiff's suit for eJectment, the defendant coutd have claimed to have 
executed and registered in his gayour by the plaintiff an inftrument ia 
writing, as required by section 107, Transfer of Property Act, 1882, the 
plaintiff's suit being stayed in the meantime. 

Generally speaking, the English equitable doctrine of part performance can- 
not be applied by analogy so-as to modify or override the mandatory 

* 
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Lease—(Contd.). 
provisions offan Indiar statute, sich as the Transfer of Property Act, and 


thu3, in effect, to nullify the statutory requiremant of a registered instru- 

ment, 

G. H. C. Aiff v. Rai Jadu Nath Majumdar Bahadur „u to 

Transfer of Property Act (IV af 1832), section 111, clause (d)~—Deter- 
mination of lease by merger—Fusion of interests in respect of the whole 
of the property. 

Under the Transfer of Property Act, 1882, section 111, clause (d), a lease 
of immoveable property determines, infer alfa, by merger, when “ the 
interests of the lessee and the lessor ia the whole of the property become 
vested at the same time ia one person inthe same right.’’ But there 
could be no such merger unless the fusion of interests is in respect of the 
whole of the property, 

Judgment of the Chief Court of Oudh reversed. Shaikh Faqir Bakhsh 








v. Murli Dhar i ovo tee bse gaes 

s permanent, if can bs created by verbal agreement; see Lease és 
——~, registered—Suit for rent—Limitation Act, Sch. I. Arts, 110, 116; 
see Limitation... ane w w o ta sii 
Legal point, different views on—?ractice governs; see Appeal, maintala- 
ability of ts tes se we es ose 


Lender of money tothe manager of ajoint Ilindu family carrying “on an 
ancestral family business for the beacfit of the joint family, duty of ; see 
Hindu law aë 1 ve Flies oo 

Lessee, tight of —Lessor obtaining decree for possession—Lessee, who 
entered into possession under verbal agreement for permanent ease, 
erected buildings on the land ; ses Lease ne a ose 

——~~" entering into possession under verbal agreement for permanent lease 
and erecting buildings on the land—Right to enforce verbal agreement, 
time-barred, effect of—Part performance ; see Lease aes ais 

we entering into possession under verbal agresment for permanent ‘euse 
and erecting buildings on the land, right of, after lessoi’s obtaining decree 
for possession ; se¢ Lease u oe eee s an 

Lessor, suit by, for possassion, to be stayed —Lossee enteriag into possession 
under verbal agreement for permanent lease and erecting buildings on the 
land—Right to enforce verbal agreem2ot not time-barred— Lessee can 


claim performance of contract; ses Lease oes vee saat? 
Letters Pateat, Allahabad, clause 8—-Procedure tobe observed in dealing 
i with complaints agajast the conduct of vakils—Professional misconduct 
Legal Practitioners’ Act 5 See Vakil u e tas ote 


Liabllity—Consignsr and qpnsignee—Carrier, if can sme comsignor® for 
freight—Carrier delivering geotls to consignee withost realising freight. 

The petitionea Comfany despatched from the Oadg! Railway Station of the 
East Indian Railway nine consignments of coal to the Now Eastern Coal 
Agency Company Limited under ‘To pay’ invoices to be delivered to the 
latte at their depot at Se&ldah Railway Station. The Railway Adminis- 
tration did not realise ethe freight from tne consignee and made over the 
consigamgnt without realisjag the same? The Secretary of State as the 


Paar. 
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561 
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Liability —(Con?d.), 
owner of the East Indian Railway Company sued the consignee for 
recovery of the freight. Subsequently the plaint was amended and the 
consignor was impleaded in the sult. 

Held, that in the absence of any exp:ess contract whereby the consigace 
alone was liable to pay the freight, the consignor was liable. 

. Per Mitter, F.: The contract was contained in the invoices and the inten- 
tion of the parties must be determined by reference to them. 

Ordinarily primarily the contracting party is Hable. It is now fairly settled 
in England that the person who is primarily liable for the freight is the 
consignor and that the consignee is not liable as such to pay freight since 
he is not a party to the carrlage, 

Since the Railway Administration has a right to withhold delivery until the 
freight has been paid, the receipt of the goods by the consignee ia such 
a case though it does not of itself create any obligation to pay freight 
may amount to evidence of a new contract distinct {rom the c.ntract of 
carriage whereby the consignec in consideration of the Railway Company 
giving up its claim, agrees to pay him its freight. But whether this new 
contract exists or nat, is to bs determined by the circumstances of each 
particular case. 

In the present case, no such contract could be inferred for the conduct of 
the consignee did not lead to the inference that the receipt of the goods 
was in pursuance of the new contract and not merely in discharge of his 
duty to his principal. 

There was nothing in the invoice to say that the consignee was to pay the 
freight. Messrs. Kajora Coal Co., Ltd, v. The Secretary of State 
for India in Council ... ove ose ese oe 

——~ — of Stranger’ to contract—Stranger’s knowledge—Course of busi- 
ness—Promisee, loss of, through the act of the stranger ; see Damages, 
suit fors on nse nee hs ee ne 

——~ — to income tax and super tax, although not in actual receipt of pro- 
fits—Agent of non-resident person; see Income tax = on 

License, if to be taken out by landlord— Tenant using his premises for keepa 
ing cows and for selling milk—Calcutta Municipal Act, Sec. 386 (1) (c) 3 
see Landlord, if guilty ... Pe ues we 

Limitation—Decree, aviendment of—Application Jar execution of amended 
decree—Amendment, nature of—Limitation Act (1X ef 1908), Sch. I. 
Art, 182 Para 4 and Explanation |, 

Where the Legislature has provided that the time from whigh petiod of 
limitation for execution of a decret should begin to run where a 
decree hd& been amended, is the date of amengment, it is not 
for the Couct of execution to enquire whether the amendment was pro- 
perly made, whether the origingl decree was capable of exécutiom or 
whether for any other reason -the Court was wrong in making the order 
for amendment of the decrees The executing Court has only to see 
whether the decree has been amended in order to declde whether the 


application for execution was barred by limitation or not. e 
. 


143 


Tir 


135 
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Limitation—(Contd.). 

An application for execution was made on the 7th May 1927 against all the 
judgment-debtors and in which the name of the deceased judgment-debtor 
No, 4 was also mentioned. On the 28th July 1927 by an ex parts appli- 
cation made by the decree-holder, the Jegal representative of the judg- 
ment-debtor No. 4 was substituted, The final decree on mortgage was 
passed on the Sth May, 1924. The decree-holder made an application 
for amendment of the decree on the 17th December, 1926, A further 
application was raade onthe ioth May, 1927 for certain other amend- 
ments of the decree. An order was made by the Court on the 6th June, 
1927 amending the decree In certain particulars, That Court, however, 
refused to amend the decree by striking out the name of the judgment- 
debtor No. 4 who was dead at the tims and ia place of that name to put 
in the name of the appellant as his legal representative, This was made 
on the objection of the appellant who appeared in support of his objec. 
tlon, Execution was asked for of the amended decree in continuation of 
the application presented on the 7th May, 1927. 

Held, that the application for execution on the 7th May, 1927, was s 
effective and was within time against the heir of the deceased judgment+ 
debtor No. 4. 

That the starting point of limitation was the date of the amendment of the 
decree which was the 6th June, 1927, under paragraph 4 of the 3rd 
column of Article 182 Schedule I of the Limitation Act and hence the 
execution was not barred. Durga Prosad Das v. Kedar Nath 
Nayek ww rc ais om oss si 150 

Land, when to be measured — Stipulation of rent-free enjoyment 

for certain period—Provision for survey of land after the expiry of the 

rent-free period ; see fungleburi leases ii Z eee 526 

Limitation Act (IX ef 1908), Sch. I. Art. 13a—Suit by co- 
mortgagor, who paid off the mortgage debt, for contribution—Co-mort- 
gagor paying off mortgage, has a charge on the share of his co-smorts 
gagor—Contribution—Transfer ef Property Act {1V of 1882), Sec. 95—~ 
Act, construction of-—‘Oae of several morigagor’—‘The expenses pro- 
perly incurred’—Transfer of Property Act, Sec. 100—*Transaction does 
not amount toa mortgage’—Transfer of Property Act, Sec. 8a—Subro- 
gation, an exirinstc principle—Subrogation is for benefit of party-— 
Indian Contract Act (IX of 1872), Sec. 69—Liability imposed upon 
land — Morigage, if implies covenant to repay. 

In a mortgage suit the respondents, co-mortgagors, paid off the mortgage 
debt, (which Was executed in 1903) wich was due bythem and other 
mortgagors, on the rth March, 1923, under a compromise decree. On 
the 9th May, 1926, they, the respondents, brought the present suit for 
contribugion fsom the different defendants (portgagors and purchasers of 
equity of redemption) in proportion to their shares, The plaintiffs 
claimed that as against the defendants whoge property was liable under 
&h» original mortgag@ they hala charge on the property of each for the 
amount due to thgm from that defendant for contribution. 


amea 
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Limitation— (Cenid.). 


Held, that th» suit was not barred, as it was brought within ta years from 
the date of payment of the mortgage debt, under Sch. I. Art. 132 of the 
Limitation Act. 

That section 95 of the Transfer of Property Act was intended by the Legis- 

' lature as a statement of the law applicable to such a case as the present 
and primz facie it was the daty of the Court to interpret and apply the 
section as a complete and independent statement of the law. 

Section 95 of the Transfer of Property Act is intended to declare the right 
against the mortgaged property which a co-mortgagor acquires by 
redemption. The section confers a charge which carrits with it the right 
to bring the propetty to sale by process of law. 

The right given by section 95 is that in which immoveable property of one 
person is by operation of law made security for the pryment of money 
to another. 

Section 95 has a general application to mortgages of all kinds, The word 
‘expenses’ covers the mortgage debt. 

The phrase “fone of several mortgagors” in sectiongs means one of 
several persans interested in the equity of redemption. pee 

The object of the Legislature was to give to a co-mortgagoc independently 
of the nature of his mortgage a charge on a share of a co-mortgagor far 
the proportion of the share of the mortgage debt paid by him to redeem 
the property. 

The clause “ And the transaction does not amount to a moitgage ” in secs 
tion 100 of the Transfer of Property Act, has reference only to a securtty 
created by act of the parties. 


A co-mortgagor's right to contribution before the amendment of Transfer of 


Property Act in 1929, was given in express terms by section $2. 


Matters which arc dealt with. by the Act shall, be determined according to 
the true construction of the words used by the Legislature. 


The charge givan by section 95 of the Transfer of Property Act seems to _ 


be something new or something different from the right given to a puispe 
mortgagee by section 74 of the Act. . 

As section 82 of the Trausfer of Property Act prescribes the condition in- 
which contribution is payable itis not proper to introduce any extrinsic 
principle to modify the statatory provisions : 


On the face of section 82 subrogation appears to be an extrinsic ‘principle, 


Section 82 makes the share depend upon the value of each' property, aud ` 


the primary liability is imposed by the section itself and is imposed 


directly upon the properties, The right to a: personal judgteent follows. 
under sectign 69 of the Indian Contract Act, which imposes personal | 
liability to iademaify not only where the debt discharged, was a personal. 


liability of the-defendant but also in cases in which he is “indirgetly liabi 
as when the liability is imposed fpon land held by him. 


The principle of subrogation may be applied for the benefit but cannot be 
applied to the disadvantage of the patty, e 
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Under English law a mo:tgage iuplies a covenint to repay; this is by no 
means generally true in India. Umar Ali v. Asmat Ali ... ose 


m- Limitation Act (IX ef 1903), Sch. I, Art. 182. Expl. [-« 
Final Decree in partition suit—Execution by one of the co-sharers, if 
saves limitation as te execution by another co-sharer. 

lhe final decree in so far as it may provide for separate allotments in 
favour of different parties to a partition suit, is not a joint decree within 
the meaning of the second paragraph of explanation I, Article 182, 
Schedule I to the Limitation Act, 

The final decree in a partition svit, ia which separate allotments were made 
in respect of each co-sharer, was passed in 1916. One of the coesharers 
applied in execution and obtained possession of his allotment in 1923. 
On 21st August, 1929, another co-sharer applied for execution : 

Held, that the application filed in 1929 was barred under paragraph I, 
Article 182, Sch. I to the Limitation Act and the application filed by 
another co-sharet in 1923 did not benefit him (the present applicant and 
appellant). Ram Nath Rai v. Harendra Kumar Ral .. a 

m Personal covenant in a mortgage bond—Indian Limitation Act 
(1X of 1908), Art. 116, applicability of. 

The appropriate article of the Limitation Act which governs suits to recover 
money on a personal covenant in a registered mortgage bond is 
article 116 and not article 66. Umapada Trivedi v. Nari as 
Saha ve on on ve os on 

een Suit for declaration that the coal mining rights in a village 
belonged to the plaintifs and for an injunction—Limitatlon Act, Sch, I. 
Art. 120 3 see Permanent settlement .. tee ose e 

Limitation Act, Sec. 18, Sch. I. Art. 1o—Suit for pre-emption—Fraudu« 
lent concealment of true nature of transaction—Fraud known more than 





one year prior to suit; see Preemption te ove 
ee em, Sch. I. Arts. 66 and 116—~Personal covenant tin a regis- 
tered mortgage bond ; see Limitation eee ose 


Limitation Act (JX of 1908), Schedule 1, Aie IIO, 116—Registered 
Lease—Suit far rent~Period of Limitation, 

In a suit for arfeacs of rent for four years under the Transfer of Property 
Act where there was a registered lease, the objection was taken that the 
claim for one year was barred by limitation under Article 110 of the 
Indian Limitation Act. 

Held, that the Article applicable in such cases is Article 116 of the Limita- 
tion Act and®not Article 110, Fatechand Bokarla v. Kumar 


Nagendra Kishore Roy Chowdhury» oes a 
Limitation Act, Sch, I, ° Arts. 110, 116—Suit for seata Reiideed lease ; 
ete Limitatign.. te ai at 3 


ee etna Sch. I, Art. 11S—Suit by Hadu widow to recover posses- 
sion of the estate of her deceased hushand—Defence adoption by 

edeceased—Plaintiff genying factum of adoption—Suit to be brought 
within 12 years from the death of the husband ; see Limitation 
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Limitation Act, Sch, I. Art. 120~‘Right to sue’, meaning of; see 
Permanent settlement ar we ae = ‘ize 
—~, Sch. I. Art. 120—Suit for declaration that the coal mia- 
ing rights in a village belonged to the plaintiffs and for an injunction— 
Right to sue, when arises ; s¢e Permanent settlement see see 
——, Sch. I. Art. 127 3 scope of ; see Joint Hindu family s. 
aoe een, Sch. I. Arts. 127, 144~Property continuing undivided 
after separation, no longer ‘* Joint family property ? ; see Joint Hindu 
family Si one sae ae sis we 
—, Sch, I, Art. 132—Suit by co-mortgagor, who paid off the 
mortgage debt, for contribution —Time, when runs ; see Limitation i 
a me ne» SCH. 1, Art, 142—Notice ander section 10 of the Public 
Demands Recovery Act, not served—Suit toset aside the sale under the 





ee 











certificate and for recovery of posseasion ; see Sale se ny 
— ——, Sch. I, Art. 182—‘Joint decree’—Fioal decree in a parti- 
tion sult providing for separate allotments ; see Limitation „= soe 


en 





——, Sch. I. Art. 182—Step in aid of execution—Execution of 
decree by another decree-holder in the final decree in partition suit ; se 

Limitation a. me ese ove 
—, Sch, 1. Art. 183 Para. 4 and Expl. I—Application for 
execution of amended decree—Nature of amendment ; ses Limitation .., 


` 
ponn 





Magistrato, subordinate, receiving complaint on restoration for disposal 
from the appellate Court ~Duty of--Offence under section 497 or sece 
tion 498 Indian Penal Code—Commitment to Sessions Court under sec- 
tion 366 Indian Penal Code, leaving to the Court of Sessions to frame 
charge under section 497 or section 498 Indian Penal Code; see Com- 











plaint, restoration of os oe 1 
Mahomedan Law—Gift of a share in a holding, if “alia nase in joint 
possession with donor—Recognition by donor ; see Gift oes one 
——- Law--Gift to minor—Minor in the lawful custody of donor—~ 
Property, if to be transferred ; see Gift we o- 
Wakfs and Hindu Debutters, if stand on the same Tooting ; 3 see 

Suit, maintainability of ... eos 


Manager of a joint Hindu family carrying on an satai family business for 
the benefit of the joint family, when can borrow money; see Hindu 
Law ona ane tee see . 

Matters dealt with by Act, how determiacd ; z ses Limitation Sis Nie 

Measure of damages—Injury done to land by trespass; see Damages, 
measure of ase ae CH one th ase 

Memorandum, when to be registered -Memora dum, ife., odies terms of 
agreement between the parties and constitutes thee barg in between 
them ; see Equitable mortgage oes ens ar 

Mesne profits—Civif Procedure Cle (Act V of 1908), netim 2 (13)— 
Mesne profits —Mdede of ascertaining—Land planted with indigo by the 
wreng-doer—Ovner of land; when entitled to profits gx basis of more 
profitable crops which the land was capable of preancing—Rental fest, 
when inappropriate. 
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Mesne profits —(Conid.). 

“ Mesne profits ” are defined in section 2 (12), Civil Procedure-Code, 1908 
as" those profita which the person in wrongful possession (of the pro- 
perty in question) actually received or might with ordinary diligence have 
received therefrom. ’? The test set by the statutory definition is clearly 
Not what the owner of the property has lost by his exclusion, but what 
the wrong-doer has or might reasonably have made by his wrongful 
possession. What the owner {a such a cise might or would have made 


(if he-had bad possession) can only be relevant as-evidence of what the ` 


wrong-doer might with reasonable diligence have received. 


Appellants, owners of an indigo factory, were in wrongful possession of 
respondents’ agricultural land which they (appellants) utilized in growing 

_ indigo for the purposes of their factory, The question being as to the 

` basis upon which’ mesne profits should be ascertained in respects of such 
land. 


i Held, that although the land wag, in fact, planted with indigo, the grow- 
ing of indigo by the appellants (who were the owners of the adjacent 
indigo factory) was for their own special purpose, and therefore the 
respoadents (the owners of the land) were not entitled merely to the 
indigo profits. Aa the land wes found to be capable of producing more 
profitable crops, such as sugarcane, wheat, tobacco etc., and as an 
ordinary farmer would have grown these valuable crops,‘the mesne pro- 
fits should be calculated upon the basis of the more profitable crops which 
the land was capable of producing and for which it was admittedly 
adapted. The true test, in all such cases, must be what the ordinary 
prudent agriculturist would have grown, 


Ordinarily, no doubt, the rental value of the land would be the measure 
of the profits for which the personin wrongful possession of the land 
would be liable, where he had merely let the land out to others on rent, 
But when (as in the present case) the wrong-doers (i. e, the appellants) 
cultivated the land themselves, the rental test would be inappropriate, 
the definition of mesne profits [in section 2 (12) C. P, C. 1908] clearly 
making the cultivation Profits the primary consideration in such a case. 
Harry Kempson Gray v. Bhagu Mian a ii i 


EE 


Mogne profits, mode of ascertaining —Land planted with indigo by the wrong- .. . 
doer—Owner of land, when entitled to profits on basis of more profitable . - 
crops which the land was capable of producing ; see Mesne profits wes, 





profits, mode Bf ascertsining—Ront@ test, when inappropriate ; see 


Mesne profits s. ° aay vin wae PO yeas OES 


-Mine—Possession of part of a sam by trespasser, if possession of the whole 
seam ; gee Fanabandi giant w p aes one 


Mia erals, owner.oi—Zeminder and Jogiräar holding ` under him 3 see Owner. 


ship of minerals, g o ay wee on e. 


= Ü ` aae 


Mia weal rights—Grantee of permanent tenure from zemindar to prove oxpress 


jaclusion ; see Cefmanent settlement s ae E Age. Sha ded a 
. 
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Mineral rights, when conveyed ; ses Jamabrit grant ... on ies 
Minor co-parcener’s interest in family property, when bound—~Mortgage to 
pay off debts incurred in the ancestral family business ; see Hindu Law ... 


Misdirection—Omission of substantial direction to jury as to inference to be 
drawn—Absence of material witness—Explanation not satisfrctorg— 
Charges concerned mith diferent incidents— One transaction. 


Thé omission of the trial Judge to direct the jury as to the inference they 
were entitled to draw if they were not satisfied with the explanation 
suggested forthe absence of material witnesses is a non-direction amount- 
ing to a misdirection and is a good reason for setting aside the conviction 
of the accused person. 


Although the charges are concerned with different incidents, if all the 


incidents are parts of one transaction, if the jury under a proper direction 


of the trial Judge were not disposed to accept the prosecution evidence 
with regard to the commencement of the transaction they would probably 
have been equally loath to accept the prosecution story with regard to 
the subsequent transactions. Sheilc.Nawab Ali v. KiungeEmperor ... 


Money-leading business, if joint or separate~Originally joint family busi- 
nes3--Evidence of separation ; see Joint Hindu family DA 


Mortgage—Transfar of Property Act (IV of 1882), section 59~Indian Regis- 
tration Act (XVI of 1908), section 32, 33, 34, 87— Registered insiru- 
ment requisite for valid mortgage, where principal mokwey is Rs. 100 or 
upwards~ Presentation of mortgage-deed for registration under special 
power of attorney executed by the morigagors Alteration of date of mori- 
gage in special pomer—Invalidity of registration owing to want of 
jurisdiction in registering officer—N° eStoppel against statute. 

Where the principal money secured is Rs. loc ot more, a mortgage can be 
validly effected only by an instrument duly registered ia accordance with 
the provisions of the Indian Registration Act. (Vide Sec, 59, Transfer 
of Property Act, 1882). 


The mortgagors executed a special power of attorney on the 10th February, 
- Ig1o before the Sub-Registrar of Allahabad, whereby they empowered 
the agent to present a mortgage deed dated the 8th February 1910 for 
registration before the Sub-Registrar of Monghyr. After the exccution 
of the said power, but without the consent or by the authority of the 
executants of the special power, the date of the mortgage-deed, as stated 
in the power, , Was altered to 4th Ocjpber 1910. Purportingsto act under 
the power, of attorney, as so altered, the agent on the, 5th October 1910 
presented for registration ta the Sub. Registrar of Ménghyra mortgage 
deed dated the 4th October IgIo, and the Sub-Registrar, without notic- 


ing the said alteration of the @ate in the special power, registercù the 


mortgage deed. 


eld, that, having regard to the provisions of the Indian Registration Act, 
1908, sections 32, 33 and 34, the registration of the mortgage deed was 
jnvalid and no mortgage was effected thereby. The special power was B? 


` 


i 


54 
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Mortgage —(Con id. ). 

authority for the agent to present for registration any mortgage dated 
the 4th October 1910, and as the special power was the only authority 
produced tothe Sub-Registrar of Monghyr, he had no jurisdiction to 
accept the mortgage for registration. 

Held, further, that this was not merely a case of defect of procedure, 
curable under section 87 of the Act, but disclosed a wantof jurisdiction 
in the Registering Officer. 


Held, also, that, assuming the mortgagors had represented to the mort- 
gagee that the agent hada special power to register the mortgage deed 
for them and that he (the mortgagee) had acted upon such representa- 
tion, these facts did not estop ths mortgagors from challenging the vall- 
dity of the registration, inasmuch as the express provisions of the Regis- 
tration Act were not complied with. Miss Dottie Karan v. Rai 


Bahadur Lachmi Prasad Sinha ... aes one ws 
mme ~~~, if implies covenant to repay ; see Limitation = sa 
mome aesa bond, registere]—Personal covenant, when E ET 

tion Act, Sch. I. Art. 116 ; ses Limitation on oa ne 
weee ae debt, how transferred ; see Charge is cas ste 


Mortgage deed —Due execution—Attestation—Admisston af execution by 
the mortgagor before attesting witnesses Transfer of Property Act 
(IV of 1882, as amended by Act X of 1927), Secs. 3, 58—Amending Act 
has a retrospective effect, 

A mortgage deed was executed on the 18th September, 1912, bearing as 
due date 13th April, 1913. The last payment of interest was made on 
the 14th September, 1917. The sult was filed on the r4th April, 1925. 
Out of the two witnesses, one was examined and believed by the Court, 
This witness said that he did not see the mortgagors siga their names on 
the mortgage bond, but that they admitted the execution of the bond 
before him and the other witness, whereupon the two witnesses signed 
their names as witnesses. 

Held, that having regard tothe meaning of ‘attested’ as given by the 
Transfer of Property Amendment Act XXVII of 1926, which was given 
retrospective effect by Act X of 1927, and which was left untouched 
by Act XII of 1927, the mortgage deed was validly executed and proved. 
Provakar Mukherjee v. Indra Narayan Ghosh is Was 

Mortgage right, how charged—Transfer of Property Act ; sea Charge see 


——— and charge, difference between z see Charge tee eed 
m — by deposit Uf title deeds—Immovatle pruperty, the subject matter 
of security, where to bb situated 5 see Charfe s. Se D aiu 


= ———~ to pay off debts Yacarred in the ancestral family business, when 
binding on mingr coparcener’s interest in family property ; see Hindu 
Law fis ace oes os ae ine 
Mortgagee, if entitled by virtue ot debentures, not registered under the 
Igdian Registration Aq, to a charge upon sums payable to the mortgagor 
in respect of advances, which at the date on which the charge created by 
debentures ceased to float, or upon the security therefor $ see Charge... 
© 
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Mortgagee lending money to the manager of a joint Hindu family carrying 
on an ancestral family business for the benefit of thejoint family, duty 
of ; see Hindu Law seo w ove 

Mouzawart Register, entry in, recording certain aimar asa Mahal “ Khas 
Sircar ”, effect of ; see Burden of proof ase 

Murshidabad Act XV of 189t—No restraint on anticipation jupaied— 
“ Disposing power -No restriction on enjoyment of rents = Nawab— 


Public policy ; see Attachment oes ave = 
Mutwali, appointment of, by Mutwali, if valid—Towliatnama not empower- 
ing Mutwali so to appoint ; see Suit, maintainability of „= Gee 


Negotiable Instruments Act, object of ¢ ses Suit, maintainability of 


—— 











, Sec. 78—Debt due on promissory note, who 
can recover ; see Suit, alaaa liir of m 

Non-direction—Omission of trial Judge to direct the jury as to the inference 
they were entitled to draw if they were not satisfied with the explanation 
suggested for the absence of material witnesses ; see Misdirection ise 

Non-resident person, agent of, if liable to income tax and super tax, although 
‘not in actual receipt of profits—** Business connection in British India”? ; 
see In ome tax oe on .. 

Objection, maintainability ef—Bengal Tenaney Pa Ad (1V or 
£928), sections 25 D and 26 Fa-Transfer of occupancy holding—Deposit 
of land-lerd’s transfer fee by the trans/eree—Landlerd’s application for 
repurchase—Transferee's objection that the tenancy was not an vesu- 
pancy holding, if maintainable in the landlord's proceeding. 


N purchased an occupancy holding from R on the and May !929 and 
deposited with the Collector the landlords’ fee under section 26 D Bengal 
Tenancy Amendment Act. The landlords petitiqners applied for retrans- 
fer of the holding under section 26 (F) of the said Act after complying 
with the provisions thereof. At the hearing of the proceeding N took the 
plea that the holding was not an occupancy holding but a msokarart 
tenancy. 


Held, that N was precluded from raising the question of the nature of the 
tenancy at that stage nu the present proceeding. Surendra Natoyan 


Layek v. Notan Behary Mandal ... see oo sae 
Obstruction having its origin in the caprice or sentiment of the aggrieved 
party—Lavw, if takes any notice ; see Easoment ... es oP 


Official Receiver wanting to annul a transfer of property by the insolvent to 
prove want of “ good faith and valuable consideration ’—Provincial 
Insolvency Act, Sec, 53 ; see Burden of proof... ik see 

Omission of triz! Judge to direct the pry as to the inference they were 
entitled to draw if they were not satisfied with the explanation suggested 
for the absence of material witnesses, if non-direction; see 
Misdirection  .. ios se Pou asa 

Ordinance, validity of, if can be challeaged—Governo r-General Sctinge undo? 
the powers conferred by Government of India Act, Sec. 7a~State of 
emergency—Conducing peace and good government o British India ; sre 
Jurisdiction „æ ee pen ‘ai e 
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Ordinance No. 5 of 1930, if dispenses with, the necessity of-having a com- .- 
plaint by the superior of the public servant whose order was disobeyed; - 








ses Prohibitory, order aa ie me te aie “a 
— No, 5 of 1930, if subject to section 195 of the Criminal Procedure 
Code ; see Prohibitory order és on sas 
— No. 5 of 1930, scope of ; see Prohibitory order we see 
Oudh Laws Act, Chap. II—Property transferred by deed of Aiba-bil-ewvas ; 
see Prt-emption ... ass e ove oe eon 
Ownership of land situate in the Barrackpore Cantonment ; see Burden of 
proof cs ar 7 om 


Ownership of minerals—Chota Nagpore Tenancy A Act (VIB, c. of 1908}, ` 


section 84, sub-section (3)—Presunption ef correctness of entries in 
record-of-rights~Onus probandi—~Zemindar and jagirdar—Ownership 
of minerals—Khorposh or maintenance granis in favour of senior or 
Junior members of zemindar s jamily. 

An entry in a record-of-rigbts prepared under the provisions of the Chota 


Nagpore Tenancy Act, 1908, is presumed to be correct, and the onus is 


on‘the party challenging such an entry to prove, by evidence, that it is 
incorrect, [Vide section 84, Sub-section (3) of the Act.] 

There is a general presumption of law that the land in a semindari is the 
property of the semindar, and held under him. 

As between the semindar anda jagirdar holding uader him, it is’ well- 
settled that the semindar must b> regarded as the owner of the minerals 
in the villages. f 

Where the parties were meinbers of the same family, and the defendants’ 
tenure was enteredin the khewat as jagir held under the plaintif- 
semindar, held, that (whether the defendants were junior or. senior 
members of the family), the natural inference wag that this was a khorposh 
or maintenance jagir granted to them by the head of the family. 
Bageswari Charan Singh v. Kamar Kamakhya Narain Singh ... 

Part performance, doctrine of-—Lessee entering into possession under verbal 


agreement for permanent lease and erecting buildings on the land~-Right 


to enforce verbal agreement time-barred ; see Lease ai ae 


—— performance, equitable doctrine of, if can be applied go as to modify or : 


override the mandatory provisions of a statute ; see Lease eu oes 


_ Partitlon— Partition in fact—Party to partition mortgaging his share— 


Right of purchaser in mortgage suit —Farty, if con challenge partition— 
Admission—Estoppel. 

An‘admission made by s patty isa very strong proof against him and the 
fact admitted must be taken to be true ualess the person making the 
admission explats that it wag made ane circumstances which do not 
make the admission bading on him. . ° 

A Mahomedan died leaving twg sons and two daughters. The song Band 
C jgnoring the diughters, partitioned their father’s property, ‘Band 
then each mortgaged their shares to A, who broyght a suit against B on 
his mortgage, and caused bis property to be sold. The defendant appel- 
Ipot purchased in suchssale the share of B. The gon of C claimed a share 


PAGE, 


461 


461 
461 


24 


13 
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PAGE, 
Partiiion— (-Contd.). 
in the property purchased by the appellant, on the ground that there was 
no valid partition : 
Held, that there was a partition in fact between the two brothers and the 
mortgage and sale were binding on them and their representatives, 
though there was no partition according to law. 
< Thatthe plea of estoppel could not bè sustained as there wag no repre- 
sentation by C in the mortgage deed which was executed with reference 
to plot of B. Sheik Sirajuddin v. Johar Jan Bewa ... se 222 
— ———, deed of, if to be registered ; see Charge ... ooo one 269 


— m deed, unregistered, inadmissible as evidence of transaction— 
Registration Act, Sec. 49 (c) 3 see Charge vee i m 269 
in fact—Acts of parties—Mortgages ; see Partition ... 





ees 222 





in fact—Mahomedan family—Partition of whole property between 

sons Ignoring daughters—Mortgages by sons of their respective shares— 

Purchaser in execution of mortgage decree of one of the son’s share— 

Other son’s son, if can challenge the right of the purchaser on the ground 

of invalidity of partition ; see Partition we iss iia 212 
—--— of a Mahomedan family property between sons ignoring 

daughters—Mortgages by sons of thelr respective shares chbtained on 

partition— Right cf purchaser in execution of mortgage decree against 

one of the sons—Other son’s son, if can challenge the right of the pur- 

chaser on the ground of invalidity of partition ; see Partition ii 222 
Party, necessary—Collector, if a necessary party—Suit for recovery of possese 

sion—Suit to set aside sale under the certificate under Public Demands 

Recovery Act and for recovery of possessiun—Parties, necessary ; see 

Sale aoe s% eae ` m owe aie 524 
Penal Code, Sec, 124 A— Articles to be read in free, fair and liberal spirit ; 

Sea Sedition sis a ve ee iss 256 
, Sec. 124 A ~ Exciting feelings of hatred and contempt against 
Government under the cloak of a historical review ; see Sedition 





see 256 

—— m, Sec. 124 A—Intent to excite disaffcction—Choosing to print i 
and publish a seditious book ; see Presumption .., ‘ie sas 182 

, Sec. 124 A—Intention with the language in the articles is 

used— Time, place and circumstances, when articles woro published ; see 


Sedition ace fa os sý wee 


m nm, 





te 256 
aemm, Sec, 124 A—Intention with which the language in the articles 

is used, how to be gathered ; se¢ Sedition hee pa ss 256 
, Sec. 124 A—Registered owner and proprietor of the publishing 
house caified on in conjunction with the printing buginese—Knowledge 
ofthe contents of a seditious book printed end issued by him ; see 
Presumption ... me, cee Se i e e m’ I8 
, Sec, 124 A—Registered owner and proprietor of the publishing 
house carried on in conjunction with the printlog business, if guilty for 


an 





—— 





printing a seditious book ; see Presumption Ben basis è 183 


m- , Sec, 134 A—Ulterior object to stir up feelings pf hatred, con- 
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PAaR, 
Penal Code —(Conid,) 

tempt and disaffection towards Goversment—Review dealing with events ; 

see Sedition .., sae awe s ee 236 
, See. 188, ERE constitutes offence under; see Prohibitory 

order ee ae Be n ste ses 46t 
» Sec. 193, application for sanction to prosecute under, where to 

be made ; see Sanction to prosecute ... ves ve T 177 
Pensions Act, 1871—Ponsion, implies periodical payments of money by 

Government to the ponsioner ; see Attachment ... ais ia 494 
Performance, part, doctrine of—Lessee entering Into possession under verbal 
agreement for permanent lease and erecting buildings on the land ~Right 

to enforce verbal agreement time-barred ; see Lease ss xe 359 


~ —— = — —, part, equitable doctrine of, if can be applied so as to modify 

or override the mandatory provisions of a statute ; see Lease i i 359 
Permanent Judge of High Court, after retirement on pension, if can 

practise—Name enrolled as advocate after retirement—Bar Councils Act, 

Secs. 2, 8(2) (c), 143 see Advccate ... re ies fae 68 
lease, if can be created by verbal REE see Lease ase 359 








Permanent Settlement, presumption arising from—Onus of rebuttal— 
Mineral rights—Grant of permanent tenure by semindar—Grantee to 
prove express inclusion éf subsoil rights—Indian Limitation Act (IX of 
1908), Sch. I, article 120~—Sutt for declaration and injunction— 
Terminus a quo—‘* Right to sue”, meaning of—Indian Evidence Act 
{1 of 1872), section 13 and 43—-— Judgment net inter partes—Finding 
of fact in, and reasons for, the judgment, not relevant evidence—Long 
possession of surface rights, not necessarily adverse possession of the 
sub-Soil. 


The presumption arising from the Permanent Settlement being in favour 
of the zamindar, when any claim is made agains him in respect of lands 
which were included in his zemindsri at the permanent Settlement, the 
burden of proving his title lies upon the claimant: Raja Ranjit Singh 
v. Kali Dasi Desi. 


The theory that sub-soil rights (miaerals) passed with any permanent 
tenure created by a zemiodar ata fixed rental, has long since been 
exploded, Itis now settled law that the prima facie title in the sub-soil 
rights being in the zemindar, if a claimant holds under, or by virtue of 
a grant emanating from, the zemindar, even though the tenure may be 
permanent, herigable and transferable, the claimant-must prove affirma- 
tively the express inclusion of, the subesgil rights and itis not for the 
zemindar to prove thgir reservation. . 

A suit for a declaration that #he coal-mining rights in a village belonged 
fo the plaintiffs and for an injunction, is governed by Art, 120 of the 
Indian Limitation Act, 1908, and is well in time’if brought within 6 years 
of the date when the plaintiffs’ rights in the particular village wete first 

nvaded, i. e, when’ the defendant first commonced mining operations 


in that village. The expression © right to sue ” in Art. 120 means the 


e 
eo 
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Permanent Settlement—~(Cos/2.), 


right to bring the particular suit with reference te which the plea of 
limitation is raised. 

“Long possession and enjoyment of the surface rights dces not necessarily 
constitute adverse possession of the sub-soil. 

Although a judgment in a previous suit not inter partes may be admissible 
under the provisions of sections 13 and 43 of the Indian Evidence Act, 
1872, as establishing a pait cular transaction, (he reasons upon which the 
judgment was founded are no part of the trangaction and cannot be con- 
sidered, nor can any finding of fact there come to, other than the trangac- 
tion itself, be relevant evidence. Raj Kumar Gobinda Narayan 
Sisgh v. Sham Lal Singh PA Mie 

Pe :manent tentre-holder, if can create a Wokarrari under-tenure—Bengal 
Tenancy Act, Sec. 167 ; see Purchaser, rights of... ase sos 
Plaintiff, if bound by the decision between co-defe dants 3 see Suit, maintain- 


oon see 


ability of is eo a os se ive 
Possession follows title, presumption, when applicable—Enjoyment ; see 

Suit for possession ef A ace ace ie 
——— — isa question of fact 5 see Famabanid grant N Pe 


== e of one pit, when tantamount to adverse possession of the entire 
mineral field ; see Famabandi grant n. gas 
of part of a scam by trespasser, if possession of the whole seam— 
Mine ; see Famabandi grant a on toe ee 
Presomption—Sengal Tenancy Act (VII of 1885), section 26 F—Land- 
fords on whom no notice has been served, if can claim any right to pre. 
empi. 
Section 26 (F) was intended to give a right of pre-emption to the landlord 
of an occupancy holding in case of transfer of the occupancy-holding 
either by private treaty ot in execution sales in favour of persons who are 
strangers to the holding. 
An occupancy-holdiag was sold in execution of money decree and pur- 
chased by the decree-holder, The decree-holder had notices served on 
some of the co-sharer landlords under section 26 (E), clause 4 of the 


see ove 


— 





amended Act, Some co-sharer landlords whose names were not mentioned 
in the notice and on whom no notice was admittedly served filed a peti- 
tion tor exercising their right of pre-emption which was rejected on the 
ground that the names of these Jandlords were not included in the notice. 

Held, that it would be right to construe se section 26 (F) as giving the 
right of pre-emption not only to th rcglandlords on whom matices have 
boeu issued put algo to those on whom avtices have not been issued under 
section 26 (C) or 26 (E) but who Claimed to be the landlord of the occu- 
paocy holding. = š 

Held farther, that the landlords bn whom notices have not been isfued 
under section 26 (C) or a6 (E) are not in any way bound by the limitas 
tion provided for in section 26 (F) vis., that the right hag to be exercised 
witbin two months of the service of notice issued under section 26 (C) or 
26 (£) Surya Kumar Mittra v. Munshi Noab All *.. 
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Pre-emption—Oudh Laws Act (XVIII of 1876) ~ Hiba-bil-ewas (gift for 
consideration)—Right of pre-emplion—Indian Limitation Act (1X of 
1908), section 18 and Sch. I, article io~ Fraudulent concealment of 
true nature of transactionmKnowledge of fraud. 

Where property is transferred bya deed of Hiba-dil-ewas (gift for con- 
sideralion), itis a question, in each case, whether the transaction Is of 
such a nature as to give rise to a right of pre-emption under Chapter If 
of the Oudh Laws Act, 1876. 

Ina suit for pre-emption instituted Leyond the pericd of one year pres- 
cribed by article ro of the Indian Limitation Act, 1908, the plaintiff 
sought to bring the claim within time, by virtue of the provisions of 
section 18 of the Act, onthe ground that the true nature of the transac. 
tion was fraudulently concealed from himgo as to prevent bim from 
knowing that his tight of pre-emption had arisen. 

Held, on the evidence, that the plaintiff having come to know of such fraud 
more than one year pilur to the date of the suit, the claim was statute- 
barred. Chaudhuri Abdul Rahman Khan v. Lela Parsotum 


Das es af n > ose iii 
Presumption—Correctness of entry in record-of-rights—C hota Nagpore 
Tenancy Act, Sec. 84, Sub-Sec, (3) 5 see Ownership of minerals de 





Indian Penal Code (Act XLV of 18(0), Sec. 124 A~ Printing 
and publishing a seditious book—Knowledge of the contents—Iniention 
to excite disaffection—Sentence— Positicn of printers and pullishers, 

A man who is the registered owner and the proprietor of the publishing 
house carried on in conjunction with the printing business is liable to be 
convicted under section 124 A of the Indian Penal Code for printing a 
seditious book. He is presumed to have knowledge of the contents of the 
publications printed and issued by him. ' 

A man is presumed to intend the reasonable consequences of his own acts. 
If he chooses to print and publish a seditious book, the intent to-excite 
disaffection is to be presumed. 

The position of printers of seditious documents is probably worse than that 
of the suthors, because the seditious acts of the author would be far less 
extensive in their operation if it were not for the existence of persons able 
and willing to print and publish them. Braja Bebarl Burman v. 
King-Emperor ose oan ase ose s 

Right ta take water— Prescription Presumption of grant fom 
long user—Indefinite right—Inefectual opposition to exercise of right. 

In a claim to establish by prescription g right to take water for irrigation 
from a certain chansgel, where it is proved that for a long period gf years, 
the claimant regularty took water from the channel in question, such long 
continued user must be ascribed toa lawful origin, and is sufficient to 
“aise tho necessary presumption in the claifant’s favour, The right may 
well deperd not on the terms of tHe grant, but upon the circumstances 

evnder which it was pade. : 

Such a right, though of too indefinite a character, is not incapable of acqui- 


sition by prescription. 


pon 


amaaa 
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Presumption—(Conid.). i 

Ineffectual opposition to the exercise of what is claimed to be a right is 
evidence rather in support of the right than of its non-existence. 

Judgment of the High Court, Madras, reversed. Pakala Veukanna 

v. Sri Rao Swetachapalsti Ramakrishnan Ranga Rao Bahadur 

mae —— grising from Permanent Settlemest—Claim against zemindar in 

respect of lands included in the zemindari at the Permanent Settlement ; 

see Permanent Settlement... mn si A See 

m  — asto the time of signing the mortgage bond by tho attesting 

witnesses—Attesting witnesses dead ; see Sult, maintainability of 





se of grant from long user—Regular taking water from channel 
for irrigation ; ssa Prescription se ads we oe 
ena of Iaw—Land in a zemindaci is property of zemindar ; see 
Ownership of minerals... ae Ae su ea 
m —— that possession follows title, when spplicable— Enjoyment ; see 
Suit for possession ow s we ins oes 


Prevailing rate of rent could not be determined or impossible to come to 
definite conclusion—Court justified in taking average; see Rent, 
ethancement of vee arr) tee tne sie 


Previous statement of witacss, whois a patty, though unsworn and though 
said by him at the trial to be false, if evidence of facts stated therein ; 


see Evideoce, exclusion of ve on owe te 
mn —— statement of the witness—Prosecution witness goes back on his 
previous statement—Proper direction to jury; see Evidence, exclu. 
sion of ae ove tee ose vee tes 
m unsworn statement of a witness for the prosecution, if and when 
evidence against the accused of the truth of the facts stated therein ; see 
Evidence, exclusion of ... ae a oo 


Printers of seditious documents, persion of ; see Presumption... 
Private Debutter estate, suit for management and administration of, by some 
of the heirs of the founder, if maintainable—Other heirs of the founder 


not objecting ; see Jurisdiction wee oae és ae 
= —— property—Banks above the ‘ordinary’ high water sates ; see Public 
waterway on on on ae 


Privy Council, not a tribuns! of criminal appeal—Obfection going to the root 
of the jurisdiction of the Court below ; see Jurisdiction 


ees we, , Special leave to appeal to, when granted ; see Jurisdiction ... 
Proceeding, stay of—Difficult Gnestton of law—Referenof*to Court ; see 


Arbitration su vee nas . 


ane wee nee 


e 
y stay of—Question of law outside ethe purview of arbitration 
clause—Other questions, thagh within it, are intimately connected with 
the other ; see Arbitration su tee 








ae eee 


nd 





» stay of, refusal of—Main subject of action within arbitration 


clause—~Small portion ef relief claimed not within the scope of arbitratio® : 


clause 3 see Arbitration... ‘ek mæ e 
e 
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Professional misconduct, charges of, against Vakii—Inexpediency of the 
charges being investigated by the same Judges who had already pro- 
nounced adversely on the matters in issue ; see Vakil sa ‘és 

———-————_ misconduct of Vakil—Criminal prosecution should ordinarily 
precede disciplinary action ; see Vakil s sis ase 

m‘sconduct of Vakil~No special procedure prescribed by 

clause 8 of the Letters Patent (Allahabad)—Proceduce to ba followed 3 

ses Vekil w rA aes sue wea s 


Prohibitory order~Ca/cutta Police Act [Act IV (B, C.) of 1866], sec- 
tion 62 A {4)—Provisions i/ entitle the Commissioner of Police to pro- 
hibit ail processions or assemblies in the city for sevin days or some 
particular processions only —Sanctisn from the Governor-in-Council for 
extension of time to be had at what stage —No bar to the extension being 
given till further order or it being given contemparanconsly with the 
making of the order—-Ordinince V of 1930 and the notifications there- 
under make section 188 Indian Penal Coda non-bailable and cognis- 
ableOrdinance, if affects the provisions of section 195 Criminal Pro- 
cedure Code —Section 488 Indian Penal Code, what constitutes offence 
under. 


nr 





Section 62 A (4) of the Calcutta Police Act contemplates that the power to 


be exercised under it is to be used when it is necessary for the preser- 
vation of the public peace or safety, that no previous sanction by the 
higher authority would be required by the Commissioner of Police and 

` that the existence of an order by tho Commissioner of Police so long as 
itis an order in writing is essential but no notification publicly pro- 
mulgated or addressed to individuals is required as under sub-sections (2) 
and (3). 


That the above sub-section (4) does aot empower the Commissioner of 
Police to issue an order holding good for seven days prohibiting all public 
processions in the city and suburbs of Calcutta and that the words ‘any 
procession or public assembly’ have reference to some particular proces- 
sion Or to processions upon a particular occasion or .having a particular 
character or object, which it fs necessary to prohibit for the preservation 
of the public peace or public safety. The Commissioner has the same 
powers with regard to the processions. and public assemblies. 

That the Sub-section is to be interpreted in a practical and reasonable way 
and accordingly the type of order that was supported in Leaka? Hossein’s 
case is not ultra vires. 

That the Calcutta Pdiice Act contemplates that an order may be made by 
the Commissioner of Pollce which will ‘sabsist for seven days witfout 
further sanction and it further gontemplates that at or before the end of 
the agven days, the Governor in-Council may by his action extend the 
period and that extension may be made until further order. There is no 
objection to the sanction of the Governor-in-Council being taken at the 
timqof the making of the order. There is nothing in the language of 
the statute which would make the order bad, when action was taken by 
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Prohibitory Order—(Contd.}. 
the Governor-in-Council contemporaneously with the making of that 
order. 

‘That the Ordinance No. V of 1930 and the notifications thereunder making 
the offence under section 188 Indian Penal Code cognizable and not 
bailable cannot get rid of the requirements Imposed by section 195 + 
Criminal Procedure Code. The Ordinance can only entitle a Police 
Officer to arrest without a warrant and a Police investigation may be 
beld in respect of that offence. But when after the completion of the 
investigation the Police report is forwarded to the Magistrate under 
section 173 Criminal Procedure Code and the offence is within the terms 
of the section 195 Criminal Procedure Code, no Magistrate can take 
cognizance upon a Police report. By section 195, Subesection (1), 
Cl. (a) no Court shali take cognizance of any offence punishable under 
sectlon 172 to 188 Indian Penal Code except in the complaint in writing 
of the public servant concerned or some other public servant to whom he 
is subordinate. 

A Police report ina non-cogniZable case under the old law could be 
regarded as a complaint but that state of law has been materially altered 
and Ordinance V of 1930 making the offence under section 188 Indian 
Penal Code cognizable and not bailable cannot dispense with the neces- 
sity of having a complaint by the superior of the public servant whose 
order was disobeyed, | ~- 

That under section 188 Indian Penal Code a mere disobedience of the 
order does not constitute an offence. There must be a disobedience of 
the order and then it must be shown that the disobedience has a certain 
consequence or tends to some result. Lachmi Devi v, The 
Emperor an tee os is e 461 


Criminal Procedure Code (Act V of 1898), Sec. 144— 
‘Abstain from a certain ac?— Direction upon a person to remove himself 
from the District. 


When for purposes of preventing disturb inces of public tranquility a Magis- 
trate is given power to direct any person to abstein from a certain act, 
he cannot make an order which is in effect not a direction to abstain from 
doing anything but a direction upon a person to remove himself from the 
District and to do so by the next available train. 


_— 








By the use of the words “ abstain from a certain act ” in section 144 of the 
Code of Criminal Procedure it is not intended to empower Magistrate to 
make positive orders requiring peopl to do particular thing! Emperor 


v. Mr. B. N, Sagmal S wi oe See ii 175 
Promisee, loss of, through the act of stranger to thescontract—Course of busi- 

ness~Liability of stranget ; seg Damages, suit for oe? ewe ne 
Promissory note, holder or payee of, can alone bring a suit against the 

maker of the note ; see Suit, maintainability of ... sia iss 37 
———— note, property “in, how transferred 3 s@ Suit, maintain- e 

ability of sæ w om one -_ rra 37 
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Promissory note, true owner of, not being the payee or holder, suit by, 
against the maker thereof—Benamdar holder made pro forma defen- 
dant—Benamdar admitting the benami character of the note ; see Suit, 
mafntainability of oes ae sie iss A 

—— —— — note not properly stamped, if can be used as evidence of loan— 

No objection as to admissibility of note ; see Evidence ii Hs 

Property, private—Banks above the “f ordinary” high water maky ; see 


Public waterway s vi às on 





of persons not properly represented on the record, if can ibe sold by 
Court ; see Decree, if valid oes ie des ad 
Prosecution witness goes back on his previous statement—Statement of 
witness at the trial—Proper direction to jury; see Evidence, exclu- 


sion of des Sek a Ree oa ‘ss 
Provincial Insolvency Act, Sec. 41 (2), scope of—Order absolutely grante 
ing or refusing for ever the discharge asked for ; see Insolvency ie 


—— — m Sec. 53, application under, by the Official 
Recelver, to annul a transfer of property by the insolvent ; see Burden of 
proof vent te tes ooo vee ae 

Public processions in the city and suburbs of Calcutta, order prohibiting, for 
seven days—~Sanction from the Governot-in-Council for extension of time, 
‘when to be taken —No bar to the extension being given till further order 
or being given contemporaneously with the making of the order; see 
Prohibitory order aus z ie tea see 


Public trust—Civil Procedure Code (Act V of 1¢08), sections 92 and 93—~ 
Public trust of a religious or charitable nature— Removal of trustee 
Nlisappropriation and conversion of trust Sunds—Competency of suit 
brought by the Collector—Previous sanction of the Local Government 
requisite—Appointment of Legal Remembrancer to exercise powers con- 
ferred on the AdvocatesSeneral. 


The effect of section 93 of the Civil Procedure Code, 1908, is that no suit ~ 


relating to trusts created for public purposes of a charitable or religious 
nature may be brought, in the Mofussil, without the previous sanction cf 
the Local Government, whether by the Collector or by any other officer 
whom that Government may appoint for the purpose. 


Although under section 93 of the Code the Local Government may have 
appointed the Legal Remembrancer to exercise the powers conferred by 
sections 91 and 92 on the Advocate-General, a suit instituted by the 
Collector, with the-previous sanction of the Local Government, is 
competent. a? ° 


In a guit instituted by the Collector of Etah? under the provisions øf sec- 
tions 92 and 93 of the Civil Procedure Code in respect of a public trust 
fop religious ang charitable purposes, claimiog, inter alia, the removal of 
the defendant from his position as trustee, it was concurrently found by 
two Courts in India that the defendant had been guilty-of serious 
hgeaches of trust and kid miseppropriated the trust funds and converted 
them to his own use, 
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Public trust—( Conid.). 

Held, by the Privy Council, that such conduct onthe part of a trustee 
could not be overlooked or excused, however meritorious in earlier days 
his acts in relation to the trust may have been. Ít is, as of course, that a 
trustee who is responsible for such conduct shall be removed from his 
trust ; the standard of rectitude and accuracy expected from every trustee 
of charitable funds {s of the highest, and that standard must in all circum- 
stances be maistained by the Courts for the safety and protection of proe 
perty held upon such trasts. 

Judgment of the High Court Allahabad, affiimed. Gulzari Lal v Collec- 
tor of Etah ... ee vee Fv as be 

Public waterway— Right of the Government in the beds of tidal navigable 

waters— Space covered by *‘ ordinary ? high tides—Nature of riparian 
owners’ rights—Claim to easement—Kffect of non-exercise of right for 
20 years before Suit—Indian Limitation Act of 1908, section a6. 


The bed or channel of a tidal creek or a tidal navigable water, which ts 
vested in the Government in the tight of the Crown, and over which all 
subjects of the Crown have a right of navigation, is confined to the space 
covered by '‘ ordinary ” hi.h tides, that is, the mean between spring and 
neap tides—or in other words, to that part of the shore which for four 
days ia every week, or forthe most part of the yvar, is reached and 
covered by the tides. The public right of navigation or waterway being 
thus only co-extenslve with the right of the Crown or the Government in 
the bed or channel, cannot extend beyond the limits of “ ordinary ” high 
tides in the sense defined above, 


The banks above the “ ordinary ” high-water mark remain private proa 
perty unaffected by the public waterway. - 


The rights of riparian owners on the banks of tidal navigable waters exist 
jure naturae, but it is essential to the existence of this right that the laad 
should be in contact with the flow of the stream at least at the times of 
“ ordinary ” high tides. 


A tidal creek or water is not necessarily a public waterway, more especially 
when it is a petty stream, navigable only at certain periods of the tide, 
and then only for a very short time and by very small boats. 

Held, on the evidence, that the creek in suit, though “' tidal ” to a limited 
extent, was not a public waterway, 

A claim to an easement catnot bs sustained, where the right was not 
exercised for 20 years before sult, (wide section 26, Indiaf» Limitation 
Act, 1908}. s . ° 

Judgment of the High Court, Rangoon, on its Appellate Side, reversed. 
Dawood Hashim Esoof o. C, Tuck Shein .. em 

Purchasor, right of — Per manent tenure-holler, if entitled to create a Mokas 
rari under-tenure—Bengal Tenancy Act (VII B.C. of 1885), sec- 


tion 167, Scope of—" Incumbrance,” meaning oS—Purchaser of a @ 


tenure at a remt decree, rights of. 


537 


473 
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Purchaser—(Conid.). 


A permanent tenure-holder is entitled to create a Mokarari under-tenure | 


which will be bindiag upon the purchaser of the tenure unless annulled 
under section 167 of the Bengal Tensncy Act. 

The term ‘‘incumbrance °? as defined in s:ction 16: is wide enough to 
include any interest in the tenure—Mokacarl of otherwise—which of 
course is within the compct nc- of tenuta-hulder to create. It means 
any lien, or sub-tenancy, or easement or other right or interest created by 
the tenant on his tenure or ia limitation of nis own interest. 

Section 179 Bengal Tenancy Act confers powerona pe:manent tenure- 
holder to create any kind of un ler tenure inciuding a Mokarari lease. 

A permanent tenure-holder who has him elf a non-Mokara:i right is able 
to create a Mokarari under-tenure which becomes binding on the 
landiord. 

Section 167 of the Bengal Tenancy Act is intended to offer a choice to the 

~ purchaser of a tenure under aient decree either to accept the under- 
tenure orto avoid it within 1 year, Ifthe purchaser does not exercise 
the right to annul the incumbrance within the time allowed by law it 
mist be presumed that he intends to adopt the under-tenure or any other 
incumbranes created by the last tenant. The purchaser cannot adopt the 
under- tenuro in part and decline to be bound by the entire rights created 
by his predecessor in interest. Tayefa Khatan Chowdhurani v. 


Sarnadhaa Kumar Sen Rai 3i ii ña i 
Question, putting of, in a leading form, if oross-examination ; see_Evideace, 
exclusion of ... oes ies aa waa si 
Questions of law and fact, if can be referred to local Commissioner 3 see 
Hindu law e ei asi “an is 


Rate-payer, remedy of— General revision of assessment—Rate-payer given 
© no opportunity of beiog heard in support of his objection; see 
Jurisdiction kas ons see vs one 
Reasons taken cumulatively sufficient —Reasons taken ecpacsiely not suffi. 
ciently strong evidence 3 see Evidence - a aes ai 
Receiver, if a public servant within the meaning of section 2 of the Code of 
Civil Procedure ; see Waiver w Si zia sa 
o—~—— ——, if can be appointed by Court of rents, issues and profits of immov- 
able properties covered by Murshidabad Act XV of 1891 in execution of 
money decrees obtained against the Nawab Bahadur of Murshidabad ¢ see 


Attachment s. i vee ore ane oon 
Recitals io a deed, if evidence agatat stranger ; see Burden of proof sea 
Record-of-Rights,” “person challenging, “nust prove the contrary; sze 

Burden of proof meen fae tee wee © u 
Rectification or cancellation an the ground of mistake—Knowledge of 

parties ;s¢¢ Kat Kobala ... w se ee vee 


Reference—Land Acquisition Act (I of 1894), See. 18— Validity of reference 
by person not“ interested ”— Wawer of objection. 

Alskough an applicatio under section 18 of the “Land Acquisition Act, 

1894, requiring thg Collector to make a reference to the Court can only 
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Reference—(Cexid.). - 
be preferred by a person “‘ interested ”, an objection that the party had 
no locus standi to make such application, and that tbe relerence was in 
consequence invalid, should be taken at the first opportunity, and if not 
go taken must be considered to have been waived. Sri Kanchumanrti 
Venkata Krishoayya Garu v. The Secretary of State for India in 
Council a: ise aud tee d a aes 

Registered lease—Suit for rent—Limitation Act, Sch. I. Arts. 110, 1163 
see Limitation... in ‘ae Ae ae oo 

~—— —— mortgage bond—Personal covenant, when enforceable— Limitation 
Act, Sch. I. Art. 116 ; see Limitation ose se ass 

Registration—Indian Registration Act, (XVI of 1908), sections 32, 33— 
Presentation by agent not authorised by pomer of attorney— Presentation 
in fact by some person executing the document—Hadorsement by Sub- 
Registrar not conciusive. 

Where a document is presented for registration by an agent not authorized 
bya power of attorney, the registering officer bas no jurisciction to 
register it, but where the presentation is in fact by a party executing the 
document, (under section 32, Indian Registration Act, 1908), the validity 
of the registration cannot be impugned on the ground that the endorse- 

~ ment of the Sub-Registrar on the document shows an invalid presentation, 
e. g. by a party purporting to act a’ agent but not authorized by power 
of attorney, There is notbing in the Act to prevent a person from shows 
ing that the Sub-Registrar’s endorsement was inaccurate, and proving the 
real facts. The Official Receiver v. P. L. K. M, R. M. Chottyar 
flm a5 tee oo is its 


tee 





, effect of—Entry of docament in wrong book; see Document, 
construction of sae tae tos re ne 
sif necessary—Equitable mortgage by deposit of title deeds, 
made in the town of Madras—Memorandum containing list of title deeds 


deposited 3 see Equitable mortgage... tx 


— 





eee aus 





-——, invalidity of, owing to want of jurisdiction in registering 
officer ; ser Mortgage aoe ast ove ' 





—————, validity of, if can be impugned—Endorsement of Sub Registrar 
on the dccument showing an invalid presentation— Presentation in fact by 
some person executing the document ; see Registration 


oo sen 








Act—Main purp.sse~ Second purpose ; see Charge .. 


Registration Act, Sec, 17, confined to property, specific in ghe sense of 
being ascertainable and capable of jlentification at the gate of the instru- 




















ment ; see Charge tes tse ose e oe cee 
-_— s Sec. 17 (1) (b}—* Any right, title or interest ”, meaning 
of; see Charge w > am vee ae ® om 
—_—_— , Sec. 17 (1) (b) -Charge on immovable property, a right 
in immovable property ; see Charge ... aie ies es 
ia , Sec. 17 (t) (b), if limited to a particular kind of 
transfer ; see Charge oH ae ° 


er on eet 
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Registration Act, Sec. 17 (b) ~*Operate’—Immediate intention of the 
instrument and not to ultimate consequences or collateral effects’; see 
Crarge w ove aes oe ue we 

— oo, Secs 32, 335 34, 87—Presumption of mottgage deed for 
registration under special powor of attorney executed by the mortgagor— 
Alteration of date of mortgage in special power ; see Viortgaye si 

———— ay Sec, 48—Transactions affectiog immovable property— 
Traasactions not required to be caried oat by written instrument ; see 
Charge ae St oes a i aa 

1 mm an, Sec. 49 (cl ‘Transaction affecting immovable property’, 
not required to be ia writing—Instrument uot registered, effect of 5 see 
Charge oes ade ss i 

a am ~, Sec. 49 (c)—‘Transaction affecting Immovable property’ 
not required to be in writing—Partition, surrender and release—~Instru- 


ment, why to be registered ; see Charce ‘is aus oe 
nee ae , Seca 49 (c)— Unregistered deed of release—Inadmissible 
as evidence of transaction ; see Charge as ite Po 
— — — m. » Sec. 49 (c)—Unregistered deed of pastition—Inadmis- 
sible as evidence of transaction ; see Charge sie ee RA 
emea ae ~, SEC. 49 (c)—Unregistered deed of surrender - Inadmis- 
sible as evidence of transection ; see Charge e ive “ts 
a ie ae s Sec 49 b) and (c), scope of ; see Charge ... we 
Rolease, deed of, if to be registerrd ; see harge —.... tee wee 
—— -, Unregistered deed of, inadmissible as evidence of transaction— 
Registration Act, Sec. 49 (c) ; see Charge wee ose ie 


Rent, enhancement 0f—Stipulation in Kabuliat—Rate of rent for similar 
lands in the neighhou-hoei -Time to be considered—Improvement by 
tenant —Civic importante — Prevailing rate of rent. 


The plaintiff claimed enhancement on the basis of a Kabuliat containing a 
stipulation to the following effect: ** If the Government revenue due on 
the land is enhanced after the period of the lease, rent can be enhanced 
after taking into consideration the rate of rent for Similar lands with 
similar rights ia the neighbourhood. ? 


Held, that in considering the rate of rent payable in respect of land of 
similar description and with similar advantages, the time to be taken into 
account was not the time when the tenancy was created, but the time of 
suing for enhanced rate of rent, 


The rate of rent payable by the tenant was to be enhanced without 
reference toimprevement effected by Rim and with ut reference to the 
civic importance of the towa, but on the’ basis of the stipulatio® con- 
tained in the Kabaliat. ° 


If the prevailing rate of rent could not be determined or if it were 
impos-ible to come toa definite conclusion ag to’what was the prevailing 
rate, the Court would be jusiified in taking an average. Rai Shaheb 
fiara Kishore Chakravarty v. Iswar Chandra De Chowdhury ... 

-~ ——, sult for—Deatheof defendant testate, pending sult—Applications by 
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Rent—(Conia.). 3 ae 
executors to be substituted, rejected — Heirs ab intestato substituted ; see 
Decree, if valid wee as ae wis cae 

~, suit for—Death of defendant testate, pending suit—Property made 
debuiter Idol, not mace party 3 see Decree, if valid es PA 

suit - Question of title, when not proper to enquire 3 see Second 
appeal iss ee re a T ‘ss 


Res judicata- Civi? Procedure Code (Act V of 1908), section 11, not exhaus- 
tive of doct tne of res judicsia—Rule when applicable as between co- 

' defendants— Decree against Hindu female heir, when binding on the 
reversionary heir. i 

The terms of section 11, Civil Procedure Code, 1908, are not to be 

- regarded as exhaustive of the circumstances in which the doctrine of 
res judicata applies. 

Three conditions are requisite in order to apply the rule of +es judicata as 
between co-defendants: (1) There must be a conflict of interest between 
the defendants concerned ; (2) it must be necessary to decide this con- 
flict in order to give the plaintiff the relief he claims, and (3) the question 
between the defendants must have been finally decided, 

The teat of mutuality is often a convenient one in questions of res judicata, 

Where the estate of a deceased Hindu has vested ina female heir a decree 
fairly and properly obtained against her in regard to the estate is, in the 
absence of fraud or collusion, binding on the reversionary heir. 

Judgment of the High Court, Allababad, reversed Musammat Munni 





Bibi v. Tirloki Nath we on ia is 
— Decision between co-defondants—Plaintiff, if bound; see Suit, 
maintainabhiity of ste nes 


on one vee 


———-~-——,, doctrine of —Mutuality, test of ; see Res judicata .., on 
~, rule of, when applicable as between co-defendants; see 


Res judicata m w vee one on on 
Retrial of suit— it dismissed -Alteration of hand-note, if material—Suit 
based on loan ; see Hand-note on i 


ove on oan 


Revenue sale held before the last date fired for payment of revenue, is 
without jurisdiction and invalid ; see Revenue sale aes aes 

Kevenue Sale Law (Act X/ of 185, ), sections 2 and 3~Sale for arrears of 
Government revenue—Sale held before the last date fixed for payment of 
the revenue, if without jurisdiction and invalid. 

Where a revenue-paying estate was sold by the Collector by public auction 
on the 6th June 1919. on account of alleged default in they payment of 
the Chait kist or instalment, and ig appeared, (1) that the said 4s's¢ was 
payable on the adth March 312) that by reason of sectjon a of Act XI of 
1859 the said Ass did not become an arrear of :ețenue until the rst April, 
and (3) that the latest date for @he payment of such arrear of revenue 
fixed by the Goveroment notification in pursuance of section 3 of the said 
Act, was the 7th June: i 

Held, that the estate was not liable to be sold until the “expiration of the 
last day for payrrent, viz., the 7th June, and that conseqeently the sale, 

s 
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Revenue Sale Law—(Conid.). 
f which was held on the Gth June, was withont jurisdiction and invalid, 


and must be set aside. Musammat Saraswati Bahurla v, Suraj-- 


narayan Chaudhuri... ase ae at Pe 
» Secs, 2, 3—Sale for arrears of revenue—S le held before 
the last date fixed for payment of the reveaue, is without jurisdiction and 











invalid ; see Revenue sale oes soe ves ie 
Right to take water— Ineffectual oppost- ion to exercise of right—Evidence of 
existence of right ; seg Prescription > aes ace séi 





to take water from channel for irrigation, may depend not on the terms 

of the grant, but upon the circumstances under which it was made ; see 

Prescription ... See © aos eee des as 

Riparian owner’s right on the banks of tidal navigable waters, nature of ; see 
Public waterway fas s e- a Sea 

Sale—niry in D Register as Manager of minor—Noet corrected on attain. 
ment of minor's majority—Certificate issued against such manager— 
Validity of sch Sale certificate —Limitation for suits jor recovery of 
possession of property lest under the certificate—Collector, if a neces- 
sary party in such suit. 

Where an entry inthe D Register showing one J as manager of minor S 
was not corrected even when S attained majority and thereafter a certi» 
ficate was issued against |] describing her as manager of S, though J at 
the time had no interest in the property and the property was put to 
ale under the certificate : 

Held, that the sale certificate and the sale held thereunder were a nullity in 
as mu: h as J was not a manager appointed by Collector, Court of Wards, 
Civil or Criminal Cou t or a manager who is in charge of minors or idiots 
or who isa trustee Or executor as contemplated under the Land Regis- 
tration Act. i 

Where notice under section 10 of the Public Demands Reccvery Act has 
not been served, a suit for setting aside the sale and for recovery of pos- 
session of the lands concerned is governed by the Artcle 142 of the Limi- 
tation Act. > $ 

That the Collector was not a necessary party in a suit for recovery of pose 
session, where the sale was not sought to be set aside and only the 
parties in possession were to be impleaded. Arun Chandra Ray v- 
Ramanath Karmakar ase n N iii 

— — if void in its entirety—Non-servics of notice under O 81, R. 22 
of the Code of Civil Procedure on the heir of one of mortgagor j udgment- 
dehtors 3 see Extcution Sale ee one ove we 

—— — certificste, valldn} of - Public Demands Recovery Act, Sec# 1o— 
Entry in D Register as Manager of minor~ Manager not appointed under 
Se. 3 (6) of tae Land Registration Act~Certificate issued against 
manager of a minor, as debtor who had no interest in the property ; see 
Sale Faa, ee aes ove one sas 

——.-e— certificate, validity of —Sale under Public Demands Recovery Act— 
Certificate issued agalast maoager of minor—Manager not appoint 


Pace. 
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ed under section 3 (6) of the Land Registration Act—Manager had no 
interest at the time when notice under the Public Demands Recovery Act, 


Section 10, was served ; sre sale us 10 Sea se 
~mm Certificate in execution, what passes 3 see Burden of proof ses 
~- under Public Demands Recovery Act, if valid—Certificate under 


section fo of Public Demards Recov«ry Act, issued against manager of 
minor—Man ger not appointed under section 3 (6. of the Land Registra- 
tion Act— Manager had no interest at the time when notice under section 
to of Public Demands Recovery Act was served ; see Sale ae 

~~~ ome under the certificate, not valid— Certificate issued against J described 
ax manager of mino:r—Eotry in D Register showing | as manager of 
minor—J had no interest at the time of issue of certificate; see Sale e 

Sanction to prosecute—Criminal Frecedure Code (Act V of 1898), Secs. 9, 
476—Court of Session—Applicution for sanction, where tote maae—~ 
“Is the interests of justice °— Absence of express finding. 

There is only one Court of Session in each segsivval division, sitting at 
different places, and manned by a number of Judges. The Cou:t is the 
Court of Sessions, It is not accurate to refer to the **+ ourt of Sessions 
Judge” and the ‘‘Court cf Additional Sessions Judge’? and soon, 
except colloquially, 

An application for sanction to prosecute under section 193 Indian Penal 
Code, should be made befo-e the Court where the offence was com mitted, 

Although the provisions of s¢ction 476 of the Code of Criminal Procedure 
are not mandatory but permissive, yet, if the Court decides to make a 
complaint, it must record a finding that in its opinion it is expedient in 
the interests of justice that an enquiry should be made. But the absence 
from the record of an express finding or a finding in the exact words of 
the section will not invalidate the complaint. It is sufficient, if the record 
shows clearly that the Court has applied its mind to the question of 
expediency, and has come taa conclu-ion that an enquiry is expedient. 
A finding merely that there isa prima facie case, or that statements 
were contradictory, will not be sufficient itis not in every one of such 
cases that an enquiry is expedient in the interests of justice. But a finding 
that the evidence given was false, followed by a complaint, would prob- 
ably be suffctent to raise the inference that the Judge found that an 
enquiry was expedient. The Superintendent and Remembrancer 
of Legal affairs v. Hjatulla Paikar és ae ae 


Second appeal—Bengal Tenancy Act f KJI of 1885), Set, 153-~,Question of 
title—Ne decision by lower appeate Court~Questiop of title in rent 
suit, when mot proper to enguire~—Decree not passed against proper 
person. . 

Where in a suit for rent valued fess than Rs, roo, the lower’ appeflate 
Court reversed the decision of the primary Court, which entered into the 
question of title, on the ground that the suit as framed was not 
maintainable, and holding that a complicated question of title could not 
be decided : s 
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Held, that under section 153 of the Bengal Tenancy Act, no second appeal 
lay, as no question of title was decided by the lower appellate Court 

There is no rigid rule that in a rent suit the queation of ‘title should not be 
agitated. è 

When the question is raised at the instance of the tenant and the tenant 
pleads that rent is not due to the plaintiff but toa third party and his 
plea involves the complicated question of title, it may be wise for the 
Cout not to entertain it. 

A decree passed in suit for rent against person who appeared subsequently 
not representing the tenaat’s estate, was without jurisdiction. Ananga 
Mohan Ray Chaudhury o Nawab Khaje Habibulla ... Se 


Second appeal—Finding of fact arcived at by the lower appellate Court by _ 


wrongly placing the onus of proof, if can be attacked ; see Burden of 


proof ee ie <a oes ite ene 
Security, splitting of, when allowed—Mortgage; ses Suit, maintain- 
abihtyof uu S i ie h i 


Sedition— Penal Code (Act XLV of 1860), section 124A— Essence of crime of 
sedition—Intention, how gathered—Time, place and circumstances, 
when articles published —Articies to be readin fair, free and liberal 
spirit -Benefit of doubt—Review—Articles forming the subjet matter of 
some of the charges, admissibility of. 

The essence of the crime of sedition consists in the Intention with which 
the language is used. The intention must be gathered from the language 
of the articles. If on reading throngh the articles, the reasunable and 
natural and probable effect on the minds of those to whom they are 
addressed, appears to be that feeling of hatred, contempt or disaffection 
would be excited towards the Government, then it is justifiable to say 
that tho- articles are written with that intention and that they are an 
attempt to create the feelings against which the law seeks to provide. 
In considering the question of intention, the time, place and circumstances 
when the articles were published are of importauce. 

The articles should be read not in any spirit of narrow criticism, but in a 
fair, free and liberal spirit, and if, any doubt should ariss in regard to 
the intention, the benefit of that doubt should be given to the accused 

It is not permissible to excite feelings of hatred and contempt against 
Government under the cloak of a historical review-nor under the pretext 
of a‘review to deal with events in such a manner as to make it plain that 
there was an ulterior object, namely, | to stir up feelings of hatred, 
contempt and disaffection towards Goveragnent. 

- Articles published in the game paper and forming the subject miter of 
some of the charges are addiissible for the purpose of proving intention. 


Satyerdra Nath Majumdar v. KingeEmperor a ja 
m — , crime of—Articles, how to be read—Dodbt to intention 3 see 
` Sedition o- des wes fice i 


a S, crime of—Intenfion—Time, place and circumstances, when articles 


Were published z æo Sedition a m vo “cal 


x) Š 
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Sedition, crime of—Intention, how to be gathered — Articles, how to be read ; 
see Sedition .. + ins ay que is 
——-—, crime of, essence of ; see Sedition ise ki eee 
Special leave to appeal to Privy Council, when granted ; see Jurisdiction .., 
Specific Relief Act, Sec. 42--Suit for declaration against transferor and 
transferees of Wakf properties that the Towliatnamas were valid and 
operative—Exercise of discretion ; see Suit, maintainability of vee 
ee , Sec. 42—Suit for declaration of invalidity of decree— 
No other relief in respect of decree asked for; see Suit, maintain- 
ability of Pe aoe we ve vo ‘as 
———, Sec. 42—-Proviso—Suit for declaration that the Wakf 
was valid as against the transferor of Wakf properties, who still retains 
portion of dedicated properties—Consequential relief to be prayed— 
Consequential relief under section 92 of the Code of Civil Procedure ; 














see Suit, maintainability of sae ee Ree aes 
Statutory provision, extrinsic principle, if can be idtrodused to modify ; see 
Limitation... os one ome one 
Stay of proceeding —Difficalt mai of law—Reference to Court; see 
Arbitration~ ... we 


—~ of proceeding—Question of law outside the pane of arbitration 
clause—Other questions, though within it, are intimately connected with 
the other ; see Arbitration... we one ow ov 

—— of proceedings, refusal of—Main subject of action within arbitration 
clause—Small portion of relief claimed not within the scope of arbitration 
clause; see Arbitration ss. ais m 


—— of suit, prayer for, in the High Court in second appeal—Suit involving the 
same question as the question to be decided in second appeal ; see Suit, 
stay of tes on oo ace s. 


o 


Sub-Reglstrar’s endorsement onthe document, if can be shown tobe 
inaccurate ; see Registration oe ote oe 


Subrogation—Creditor of executor, if can proceed against the eatate—Estate 
benefited by money —Money applied fora purpose either sanctioned or 
not expressly sanctioned by Will ; see Indemnity 


ed 





Loan to executor on promissory note—Benefit of estate—No 
power given to executor in Will to sell ; see Indemnity es 


oe 


——— principle of—Benefit and not disadvantage of party; see 
Limitation =. te 


ee sos 


Sub-soil rights, adverse possession of—Leng possession and efjoyment of 
surface rights 3 see Permanent Settlement wee . 


Suit, competency of, under section 93 of the Code of £ivil Procedure by the 
Collector with the previous sanction of the Local Government ; see Public 
trust ose ioa w toe one 


——, maintainability of—Promissory mote—True owner not being the fayee 
or holder of the note, if can bring a suit against the maker of the note— 
Benasmdar holder made a party to the suif—Admission bye the holder— 


Effect—Negotiable Instruments Act (XXWI of 1881), Secs. 4, 92548 ang 


or 
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78— Secret title—~Object of legislature——Froperty in the nete~ Mode of 
transfer. - 


Per Curiam: Under the provisions of the Negotiable Instruments Act 


the holder or payee of a promissory note can alone bring a suit thereon — 


against the maker of the note. 

A suit brought by the true owner not being the payee or holder of a promis- 
Sory note against the maker thereof is not maintainable although the 
benamdar holder is made a fro forma defendant and the latter admits the 
benami character of the note. 

Per Patterson, F.: Tho property in the note including the right to receive 
or recover the amount due thereon is vested in the holder and cannot be 
transferred to the plaintiff beneficial owner except by the process pres- 
cribed by law, namely, by endorsement and delivery. 

Per Suhrawardy, F.: The provision made in section 78 of the Negotiable 
Instruments Act to the effect that payment to one except the holder of 
the note will discharge the debt is tantamount to saying that no one can 
recover the debt from the maker of the promissory note except the person 
in whose favour it is made or who is the holder thereof. 

The Negotiable Instruments Act was enacted for the benefit of trade and 
commerce and the principle underlying it is that promissory notes, bills of 
exchange and chequea should be negotiable as apparent on their face 
without reference to secret title to them, Harkishore Barma v, Gura 
Mia Chowdhury as ne si i a 

——, maintainability of—Swit by one of the morigagees to realise his share of 
mortgage meney—Other mortgages, defendani—No step taken by the 
other wmorigagee—Aitesting witness—Hvidence Act (I of 1872), 
Sec, 114—Natural presumption — Signing of document. 

Ordinarily a suit on a mortgage bond should be for the whole of the amount 
of the mortgage in order to avoid multiplicity of suits and neither the 
mortgage money nor the security can be split up without the consent of 
the parties or permission of the Court, 

Where the suit was to recover half the share of the money alleged to be 
due on a registered mortgage bond from the whole of the mortgaged 
property and the other mortgagee, although asked to join in the suit, 
refused to do so and did not putin any statement or taken any part in 
the proceeding : 

Heid, that under such circumstances, the plaintiff was entitled to maintain 
the suit as against the mortgagor for the share of money due from him. 
As the attesting “witnesses were dead, “the primary Court relying on the 
presumption of sectfon 114 of the Evidence Act held that the witnesses 
signed the mortgage ‘bond as attesting witnesses after the mortgagor had 
signed it. Phe lower appellate Court took the evidence of the plaintiff 
mortgagee as to the time when the attesting witnesses signed the bond 
and held that the evidence entirely supported the presumption on which 

ethe first Court relied: : 

Held, that the lowgr appellate Court was entitled to take the additional 


evidence. i 
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That the primary Court was right in the circumstances, in preaumiog that 
the attesting witnesses signed the mortgage bond after the mortgagor, as 
there was nothing to suggest that in fact they signed before the mort- 
gagorand the finding that they were attesting witnesses practically 
involved the finding that they signed after the mortgagor. Radha Nath 
Chakrabarti v. Nagendra Nath Chakrabarti one ie 586 

=~, maintainability of—Suit for declaration ~Wak/, validity of—Sutt 
brought by one of the Mutwallis against another and other future 
aptointed Mutwallis, for declaration of invalidity of wak/—Defendant, 

‘minor, not properly represented—Suit, coliusive—Decree declaring 
Wak/nama to be invalid—Decree, if can be impeached—Suit declaring 
invalidity of decree—Couri-Fees Act (VIII of 2870), Sch. Il. Art. 17— 
Second sult for declaration of validity of wak/—Swit, dismissal of— 
Decree declaring no fraud or collusion in the first suit—Suit against 
transferees of wakj property and the plaintiff in the first suit for decla- 
ration of validity.of wakf—Specific Relief Act (1 of 1877), Sec. ga— ` 
Consequential reltef—Civil Frecedure Code (Act V of 1908), Sec. 
g2—Amount of court-fee payable, doubtful-—Precedure—Res judicata— 
Decision between co-defendanis—Appotnimen? of Mutwalli by Mut- 
walli. 

In 1876, J, by a registered Towliatnama, made wakf of certain properties, 
The main object of the wakf was the maintenance and preservation of the 
mosque and burial ground and tho income to arise from the dedicated 
Properties was estimated at Rs. 1360 per annum. The deed contained 
Provisions for an annual expenditure upon certain specified objects 
directly charitable of sum of Rs. 285 apart from the allowances given to 

- the Mutwallis of the wakf. By this deed J appointed himself and his 
wife to be first Mutwallis and an allowance was provided for himself of 
Rs. 30 per month and for bis wife of Rs, 40 per month. The dsed 
further provided that after J’s death his son U was not to be Mutwalli but 
was to get a monthly allowance of Rs, 30 per month for life from the 
wakf property. In or about 1879 the wife died. 

ln 1880 J. executed a second deed or Towliatnama, which purported to 
annul and set aside those provisions of the deed of 1876 contained fn 
paragraphs § to 1I thereof. By the terms of this deed, he re-dedicated 
the properties mentioned inthe previous deed upon the same terms as 
before, save that he now declared that upon his death, his son, U, was 
to be Mutwalli and to receive a salary of Rs. 60 per month. He pro- 
vided alsogas to U, that ‘‘ when Hf will be unable to ĉarry on the work, 
he will, according to his discretion, appolat a trystworfhy, we and wise 
persoa as Mutwalli. ” J died in 3884 

In 1908, U, by a registered deed | purported himself to sedate the tame 
properties all over again, one eprobesty had been sold, and substituted by 
another, ° 

Two new properties were however brought in by U. U purported to make 
theso two properties ‘* part of tho wakf estate dedicated by my aaa ” 


> 
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Ho provided that after his death his sister A and his nephew's son S were 
to be Mutwallis. He further provided that on the death of either of these 
two, his daughter’s son (the plaintiff in the present sult) would be 
appointed Mutwalli in his, or her, place, The deed further proceeded to f 
declare that Mutwallis were after his death to make various substantial 
payments. U went on to provide that certain family expenses of his owa 
were to be paid by the wakts, that certain family and ceremonial presents 
were to be given to relatives and that various allowances were to be 
given to various relations. U died in 191 leaving as his heirs his sister 
A and one K, a grandson of J’s brother. 

In 1912 A brought a suit against S, whom U had appointed to be joint 
Mutwalli with her, K and various other members of the family including 
the plaintiff in the present suit, who was then a minor, fora declaration 
that the wakfs created by J and U were all invalid and for partition of all 
properties comprised ia the Towllataamas made by them on the footing 
that U succeeded toa two-thirds share of }’s property, and that she on 
U's death had succeeded to a half share of the properties left by him. 
S was impleaded by reason that he had been appointed by U to be 
Mutwalli of the wakf. The other defendants (including the present 
plaintiff) were impleaded ‘‘ in the view that they may claim any rights 
to the said shares." An order was obtained from the Court appolating 
K to be guardian-ai-litem of the present plaintiff and also of three other 
persons who were minors on the strength of a petition of A to the effect 
that K was their guardian, that he was maintaining and looking after 
them and that the interests of the misors and the interest of K were not 
adverse to each other. S, Kand another defendant by their written 
statement refused to admit as true certain portions of the plaint and 
contended that, even although the wakfnamas be set aside, the approxi- 
mate annual expenditure for the mosque should be declared a charge 
upon the properties comprised in the wakinamas. They admitted that 
A and K were the heirs of U and stated that they had no objection to a 
partition being made of the properties other than those which the Court 
would assign for meeting the expenses of the mosque and the festival and 
other lawful expenses, K,on behalf of the minors, filed a defence, 
stating that the minora were prepared to accept whatever decision the 
Court would come to as to whether the wakfs were valid or not and 
claiming that if the wakfs were invalid they should nevertheless get the 
allowances given to them by the deeds nd that there should be a charge 
on some one of the properties therefor. At the hearing A withd®w her 
claim for partition. A Solesama was filed on the 5th October, 1912 and 
by the dgcree ðf that date the Court declared that the wakfnamas were 
invalid and that the sums spent for religious purposes were to be a charge 
on the properties. It went on to declare that the parties having come to 
æ agreement as tothe partition of tho proporties in suit and fora 
echems for the mgintenance of the mosque, certain premises were set 
apart for the maintenance of the mogque and to meet the charge aboye- 
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mentioned. It further ordered that certain properties were to goto A 
and certaln other properties to K as an agreed partition of their shares in 
the estate of U. ' 

In 1915, a suit was brought by S, by an Imam of J’s mosque and by three 
other persons claiming to be members of the congregation, agairst A, K 
and the present plaintif, who was still minor, and another person. The 
present plaintiff was described as ‘‘ pre forma defendant for the purpose 
of decision in his presence,” This suit was for the purpose of obtaining 
a declaration of the validity of the wakfs and that the properties of the 
schedules of the plaint belonged to the wakfs; thatS and A were the 
Mutwallis and that the decree of 1912 was not binding. It also asked 
for possession of the properties to be given to Sas Mutwalli jointly with 
A and for incidental reliefs. The present plaintiff asked the Court to 
appoint an officer of the Court to be guardian on his behalf and Sherista- 
dar of the Court was so appointed. A written statement was filed on his 
behalf alleging that the suit of 1912 was fraudulent and collasive, that 
the wakfnamas wore valid and operative and that A should be removed 
from the post of Mutwalli. A case was made that the present plaintiff 
was not properly represented and that he was not bound by the decree. 
in other respects he supported S, The sult was contested by A and two 
other defendants who had been impleaded as transferees from her of some 
of the wakf properties. It was held that the prayer for recovery of 
possession of the properties and vesting the same in trustees was 
incompetent and not maintainable by any of the plaintiffs by reason that 
the suit had not been brought with the consent of the Advocate-General 
under section 92 of the Code of Civil Procedure, The prayer to set aside 
the previous decree of 1912 was however held to be competent to plain- 
tiffs I to 4 who had been parties to the previous suit. On the merits, 
the wakfnamas were held to beinvalid. It was held that S’s minor sons 
impleaded in the suit of 1912 were properly represented by K and that 
in the suit of I912 no fraud of collusion had taken place. Accordingly 
the suit was dismissed. An appeal was preferred against the decree but 
was withdrawn, the appellate Court certifying that the withdrawal of the 
appeal was for the benefit of the minors concerned. 

In 1921, the present plaintiff, claiming to have attained majority on the 30th 
May, 1918, brought the present suit impleading 22 deferdants A, S, K 
and other members of the family. Defendants 17, 18, 20, 21 and 22 were 
transferees of properties from A. The plalnt mentioned thedeed of 1876 
but statedgthat before it was acte@ on -or was in opssation, the deed of 
1880 was executed by J. It concluded with three prayers : (a) for a 
declaration that the second andi third wakfaamas were valid | and opera- 


tive ; (b) that the decree of, the. sth October, 1912, might be declafed to ° 


be nallity ; and (c) that, if necessary, the said decree be set aside. This 
last prayer was however deleted : 
Held, that the plaintif was entitled to obtain a declaration that the decree 
of the sth October, 1912 was a nullity as against him ‘hotwithstanding 
e. 
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that he asked for no other relief in respect of this decree, as he was not 
properly represented in that sult and the suit was a collusive one, 

That as he was only one of the parties to the decree complained of, relief 
in the form of a declaration that the decree was a nullity as against him, 
was proper and sufficient, 

That it could not be contended that the binding character of the decree of 
1912 so far as regards the plaintiff was an issue in the suit of 1915 3 nor 
could Ít be contended that the transferee defendants in the present suit 
wero not persona in whose presence the binding character of the decree of 
1912 could be investigated as they were privies having taken title from A. 

That so far as regards the decree of 1912, the present suit was not governed 
by section’ 42 of the Specific Relief Act. 

That asthe decree of 1912 was not binding upon the plaintiff was in itself 
substantial relief, it came within article 7 of the second schedule of the 
Court-Fees Act. 

Assuming that the question of the amount of court-fee payable was a matter 
of any doubt, it was improperthat the plaintiffs claim to relief in this 
suit should, in the circumstances, fail. 

The Court-Fees Act is a taxing statute. It shonld be construed strictly. 
The Act was passed not to arma litigant with weapon of technicality 
against his opponent but to secure revenue for the benefit of the State. 

In doubtful case, such as the present, itis reasonable to refuse to pay 
ad valorem court-fee until it is decided that the fee is payable. 

That in the present suit the plaintiff was not entitled toa declaration both 
against A and transferees that the Towallatnamas of 1880 and 1908 were 
valid and operative and created a valid wakf of the properties, Sucha 
suit was bad and it would be a bad exercise of the discretion vested in the 
Court under section 42 of the Specific Relief Act, If the Court upheld 
against the transferees of A the declaration as to Towliatnamas. ` 

The plaintiff's suit failed as against the transferees, it being quite unneces- 
sary to discuss in thelr presence the validity or otherwise of the deeds of 
1876, 1880 and 1908, or any of them. 

A suit for mere declaration that the wakfs were valid wakfs against A, who 
still retained some portion of the dedicated properties, brought upon a 
fixed court-fee payable under article 17 of the second schedule to the 
Court-Fees Act was incompetent under proviso to section 42 of the 
Specific Relief Act, as the suit claimed reliefs of the kind mentioned in 
section 92 of the Mode of Civil Proceduree Such a suit was to be brought 
with the sanction of the Advocate-General dhd in a par ticnlar Coury 

The plaintiff had three cSurses open to himin such a case as the present, 
He might disregard the decree of 1912 without taking any proceeding to 
set it aside, relying upon Beneral prirciples of law and section 44 of the 
Evidence Act. Again he might bring a suit merely for a declaration that 
thy decree was not bigding upon him and that he was remitted to his 
tights as they stood before the decree of 1912 was pronounced, In the 


third place, he might attack the decree of 1913, toseck re-open the 
eo 
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matters therein dealt with claiming such order from the Court as were 
necessary to undo whatever was wrongly done by that decree and to give 

\ him such relief with reference to the subject matter of the suit as he was 
entitled to. The plaintiff in the present suit, without in any way con- 
travening the provisions of section g2 of the Code of Civil Procedure 
might ask for directions, which would undo the effect of the decree of 1912 
and put him in enjoyment of such rights as he claimed whether personally 
orasa member of the Mahomedan community. The plaintiff in the 
present suit was not content with a dectee which would merely cancel the 
decree of 1912 so far as it purported to bind himself ; he wanted in addi- 
tion a mere declaration of the validity of the wakf deed. 

Held, that the deed of 1876 was a valid one and that the deed of 1880 was 

in essence a mere affirmation of the previous deed and good as such. 


As to the decision as to invalidity of wakf, the plaintiff was not bound by it 
as being a decision between co-defendants. 


That the decree of 1915 did not estop the plaintiff trom bringing the present 
suit with reference to wakfaamas. 


The appointment by U of the plafntiff as Mutwalli in succession to A or S 
was altogether bad, U had no power under the Mahomedan Law or 
under his father’s deed to appoint any one as a remote Mutwalli. 


As to J’s wakf the plaiotifi’s case must stand or fallasa suit on behalf of 
the Mahomedan public, Hindu Debutters and Mahomedan wakfs are not 
on the same footing, and it is doubtful whether the fact that the plaintiff 
was a member of the family of the founder has, in the case of a Maho. 
medan, any bearing upon his right to bring such a suit as the present, 
Aberjan Bibi v. Sayed Abdul Alim Ahed ... nie see 

=, stay of —Second appeal—Same questien involved in suit asin second 
appeal—Civil Procedure Code (Act V of 1908), Sec. 10, 

The appellant in second appeal cannot primarily pray ia the High Court for 
stay of suit inthe lower Court on the ground that same question is 
involved in the suit as the question to be decided in the second appeal. 
An attempt should first be made inthe Court below to have the suit 
stayed and failing there to apply to the High Court. Such stay is granted 
on the analogy of section ro of the Code of Civil Procedure. Makhan 


Lal Chaudhary v. Chandi Nath Majumdar vos ~~ 
< based on loan—Alteration of hand-note—Suit, if tobe dismissed 5 see 
Hand-note i w w sæ ve 


— brought by true owner, not being ghe payes or holder of, 2 promissory 
` note, agajnst the maker thereofy-Sepamdar holdex made pro forma 
defendant—Benamdar admitting the denamsi character of the note; see 
Suit, maintainability of ... see eg si se 

~~ by lessor for possession—Less@e entering into possession under everbal 
agreement for permanent lease and erecting buildings on the land—Right 

to enforce verbal agreement not time-barred—Suit to be stayed; sez 
Lease rn Ais aia cae 2A a 
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Suit, by one of the mortgagees to realise his share of mortgage money ~Other 
mortgagee made defendant—No step taken by the other mortgagee ; see 


Suit, maintainability of u. ate Sse aes tee 
—— for conversion of goods, if maintainable—Demand and refusal; ee 
Damages, suit for se i A sš 


—— for declaration of validity of wakf on behalf of the Mahomedan public— 
Plaintif, a member of the Mahomedan family; see Suit, maintain- 
ability of wi w ase one ow ee 
for declaration that the wakfs were valid against the transferor of the 
property—Transferor retaining some portion of dedicated properties— 
Suit broight on a fixed court-fee payable under Court-Fees Act, Sch. II, 
Art. 17-—-Specific Relief Act, Sec. 42 Proviso—Claiming reliefs of the 
kind mentioned in section 92 of the Code of Civil Procedure ; see Suit, 
maintainability of ae tes ous we 

—— for possession—~ Waste land—Burden of proof. 


Where it is found that the land before it was cultivated by the defendants 
in 1320 was lying waste, the burden of proof is on the plaintiff in a suit 
for possession of the same, But, whea evidence is gone into, that onus 
may bs discharged by reference to the evidence on either side, including 
the evidence that has been adduced for the defence. 


Before plaintiff can raise in his favour the presumption that possession 

=: follows title, he must show that the land was incapable of enjoyment, 
He can get the presumption if he succeeds in showing, even by the side 

` of the defence, thatasa matter of factno act of enjoyment has been 
exercised. Jira Bewa v. Uma Charan Salta one oe 





— on mortgage bond should be for the whole amount of mortgage— 
Splitting of security, when allowed ; see Sult, maintainability of ay 


—— to set aside sale under the certificate alleged to be issued under section 10 
of the Public Demands Recovery Act and for recovery of possession ~ 
Collector, if necessary party to such suit—Who are necessary parties ; see 
Sale we ee t one as one 

Surface rights, long possession and enjoyment of, if constitutes adverse 
possession of sub-soil rights ; see Permanent settlement aie on 


Surrender, deed of, if to be registered ; see Charge... we w 
- ———, unregistered deed of, inadmissible as evidence of transaction— 
Registration Act, Sec, 49 (c) ; see Charge SA ase w 


Tantam prescriptum quantum possessum—Treapasser acquiring title 
by adverse possession of part of property 3 see Famabandi grant 

Tenant allowing offeə$ive matter to accumutate in the premises let out— 
Calcutta Municipal Act, Sec. 478 (29-5) 3 sé Landlord, if guilty @ „m 

Tenants in common—Ousters wheg inferred—Adverse possession ; see Joint 


Higdu family w aai one te ww tee 
Tenure of property in Cantonment ; see Burden of Proof e con 
Tidal creck or water, if public waterway ; see Public waterway is oxo 


Title, if transferred by charge ; see Charge ise PA 
Towllatnamas, construction of ; ses Suit, maintainability of u 
e 
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Transactions affecting immovable property—Transactions not required to be 

carried out by written instrument—Registration ; ses Charge oF 
Transfer of Property Act, Secs. 3, 58 ~Altectation—Admission of execution 

by the mortgagor before attesting witnesses ; see Mortgage deed Ss 
, Sec. 6—Pension implies periodical payments of 
money by Government to the pensioner ; see Attachment... one 
» Secs. 76, 77—Enjoyment of usufruct in lien of 
payment of rent to the landlord—Stipulation to redeem on payment of 
Principal and interest ; see Kat Kabala aii si i 
» Sec. 82—Share depending on the value of 
property—Primary liability on properties—Right to personal judgment 
under section 69 of the Indian Contract Act 3 see Limitation ki 
mam meme, Sec 83—Subrogation, an extrinsic principle ; see 
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Limitation oss ws si A ea ee 
<a ene neem, Sec 95, applicable to all clagses of mortgage ; 
see Limitation we A tes ia ies 
ee e, Sec 95, charge given underright given to 
puisne mortgagee uader section 74 ; see Limitation A w 

— ~ —, Sec, 95—Comortgagor paying of mortgage, 

has a charge on the share of his co-mortgagor ; see Limitation 5 


menee e e amaaa y Sec g5, confers a charge carrying with it the 
right to bring the property to sale by process of law ; s e Limitation ... 
Bee. 95—'Expenses’—~Mortgage debt; see 
Limitation s. ait ai ‘aa des hi 
nn eect nee ene meer» SOC, O5—Ohject of Legislature s ses Limitation... 
=- — , Sec. 9§5—‘One of several mortgagors 3 see 





Limitation ae we a on ve 
es eee my SQ. 95, right given by ; see Limitation 
——- —-———, Sec. 1roo~‘ And the transaction does not 








amount to a mortgage "Security created by act of parties; see 


Limitation tee te or a ose te 
<me, See. 1007 —Necescity for -egistered instroment— 





Lesseo enteri-g@ into possession undir verbal agreement for permanent 
lease and erecting b-ildings on the land- Right to er force verbal agree- 
ment, time-barred, effect af—Pa t performance ; see Lease ... one 
» Sec. to7—Verbal agreemest, if can create a 








permanent lease, in favour of lessee ; sre Lea-~e ... ke “es 
2 Sec, rtr Cl. (d)—Merger—Fusion of interests 
must belo respect of the whole of the pr perty 3 sre Lease ne toe 
s Sec, 130, as an@nded, applies to the cation of 


a charge ;seeCharge aa S, Cane RTA s 
emme me ee ae ee me p Sece 137 Debentures ang certata other things, 


transfor of, effect, if controlled by other rections 5 see Charge . x 








ana te encom 
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Transfereo’s »bjection that the tenancy wasnct an occupancy holding— 
Lardlora’s application for reepurchase of occupancy holding—Deposit of 
landlord’s fee by the transferee ; see Objection, maintainabfity of sea 

Trespass—lnjury to land ; sez Damages, weasure of e as 
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Tsespasser, constructive possession of —Mines ; see Famabandi grant | 





property ; see Jamabandi grant fs wee 

Vakil—Letters Patent, Allahabad, classe 8—Legal Pratima ‘Ack f XVII of 
1879) ~Charges of professional misconduct against vakils—Procedure— 
Inexpediency of the charges being investigated by the same Judges who 
had already pronounced adversely on the matters in issue—Criminal 
prosecution should ordinarily precede disciplinary action. 


Although no special procedure is prescribed by clause 8 of the Letters 
Patent (Allahabad) for dealing with complaints against the conduct of 
vakils, itis incumbent on the High Court, when grave charges of pro- 
feasional misconduct are involved, to take scrupulous care to see, not only 
that justice is done, but also that justice should seem to be done, and an 
appropriate guide in dealing with such cases is te be found in the discipli- 
nary provisions of the Legal Practitioners’ Act, 1879. 


A Bench of three Judges of the High Court, in disposing of a civil appeal, 
found that the petitioner, a vakil, had been guilty, inter alla, of perjury, 
and after due issue of notice to the petitioner and giving him every 
possible opportunity of clearing himself, they found him gullty of the 
charges formulated against him under clause 8 of the Letters Patent 
(Allahabad) and ordered his name to be struck off the roll of vakils : 


Held, (1) That though the Judges who had heard the civil appeal had juris- 
diction to investigate the charges under clause 8 of the Letters Patent, 
it was undesirable that the same Judges who had already decided 
adversely to the petitioner in their judgment in the civil appeal should 
have constituted’ the Court to investigate the charges. g 


(a) That, in the circumstances of the case, asthe Judges gave a full and 
fale hearing tothe petitioner, and there was no miscarriage of justice, 
special leave to appeal to the Privy Council could not be granted. 

(3) That while it is withia the competence of the High Court to deal under 


clause 8 of the Letters Patent with charges of a criminal nature against a . > 


legal practitioner without their having been previously investigated by a 

Criminal Coutt, it is expedient that in such cases the criminal prosecution 

should precede any disciplinary decision. Thakur Har Prosad Singh 

v. The Judges of the Higù Court of Judicature at Allahabad 

“Waiver —Delay—Suit against Receiver—Notice, if te be given—Civil Proces 

dure Code (Act V of 1903), seisi 2, 80 —Plea of bar, when to be ratsed—~ 
Pleading. ° e 


The plea of bar of suit such as non-kervice of notice under section 80 of the 
Civil Procedure Code, should be taken at the ‘earliest possible opportunity 
e and pust Wwe specifically pleaded. 


Held, that the defendants in the present casa by their delay waived the : 


objection as to lack of notice under section 80 of the Code of Civil Pro. 
© cedure. e ` 


Quaere : Whether a Receiver isa public servant ‘within the meaniag of - 


section 2 of the Code of Civil Progedure and as such is entitled to a notice 
@ 


ome, 


acquiring title by adverse possession—Title to, what extent of ` 
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Waiver—(Conia.). i 
` under section 80 of the Cole, Purna Chandra Sarkar v. Radharani 
Dassya li... te a e. one on 
—~——— Land, if can be measured— Provision for survey of land after the 
expiry of the rent-free period - Acceptance of rent fora long period ; see 
Jungleburi leases $e “ae isi 
Water, right to eke Hinsiaal opposition to exercise a of tight— Evidence of 
existence of right ; see Prescription... wee one 


——-, right to take, from channel for irrigation, may depti not on the terms 
of the grant; but upon the circumstances under which it was made ; see 
Prescription ... oo ove we rs 

, Tight to take, though of too indefinite a e ARNA is capable of acqui- 
sition by prescription ; see Prescription 

Widow, Hindu, suit by, to recover: possession of the estate BE her daii 
husband, to be brought within 12 years from the death of the husband— 
_ Plea of adoption by, husband and denial by the plaintif of the factum of 
adoption 7 site ‘Limitation . C . oon 

Will—Construction-of—Death at any time or in the li ifatime of he testatrix, 

- Although a reference, in a Will, to death will, prima facie, refer to death 
< at any time, held, on the construction of the particular wording of the 
Will in suit (material portion of which has been set out in their Lord- 
ship's judgment) that the reference to death there must be taken to be a 
reference to death in the lifetime of the testatrix. Suresh Chandra 





Mukherjee v Srijukta Jyotirmoyee Debi... > lue Š 
—, construction of—Death at any time or in the lifetime of the testatrix 5 see 
Will hs ea oo ove . EA 


Witness, if discredited on`one pointy if can be given credit o on another, 5 see 


Evidonce, exclusion òf “ae iai 
—— —, calling, object of ; see Evidence, exclusion of aks see 
—- —, for the prosecution, previous unsworn statement of, if and when evi- 
dence against the accused of the truth of the facts stated therein ; see 
Evidence, exclusion of _... ii ite ane vas 
Witnesses, absence of material—Explauation suggested not satisfactory— 
Omission of Judge to the jury as to the inference they were entitled to 
draw—Non.-direction ; see Misdirection vee nee ome 


—_— 





s material, were not called —Judge to refer in his charge to jury 

the presumption the jury to draw ; see Judge, duty of ae das 
Zemindar and Jagirdar holding under him 3 see Ownership of minerals ose 
Zomiadari, land in, is property of Zeminday; ses- Ownership of migerals  ... 
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ERRATA, 


Page 522, lines 18-21— Zor names of Advocates for the Appellants. 
and th: Respondents 
Read “ Messrs, Gopal Chandra Das and 
` Biswa Nuth Roy for the Appellants, 
Dr, Sarat Chandra Basak with Mr. Annada 
Charan Karkoon and Mr, Atul Chandra 
: Gupta with Mr, Prafulla Chandra Nag for 
the Respondents, ” 
Page 620, line 24—For ‘* by-this Court ” 
: Lead “ from this Court, ” 
Page 620, line 27—For “ Civil Rule 1:03 of 1928” 
Read “ Civil Suit 1303 of 1928.” 
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THE LATE SIR RASH BEHARI GHOSE, 
The unveiling of the bust in the High Court, 


The memory of that great jurist was recalled in tke High Court 
on Tuesday, the r6th of December last when His Excellency the 
Viceroy unveiled a bronze bust of the late Sir Rash Behari Ghose 
in the southern corridor of the Court on the first floor, 


On behalf of the Memorial Committee ¢he Hon'ble Mr, Justice 
Dwarka Nath Mitter presented the bust to the High Court and 
said :— 

“Your Excellency, My Lord the Chief Justice and Gentlemen, 
Sir Rash Bebari Ghose, whose memory we are assembled to 
honour this morning, was so immeasurably great that in attempting 
to speak of that great man one finds it difficult to use language 
which will do adequate and proper justice to his memory, It is not 
for me to praise him in feeble words of reverence and homage ; his 
deeds praise him and his service to his country is his abiding glory. 
This great scholar, eminent jurist and philanthropist without peer or 
equal, died on the 28th February 192r, amidst the universal lamen- 
tations of the people of this country. His massive intellect, his con- 
summate mastery of the scientific conceptions which underlie and 
determine the law, his sturdy independence of character and his 
most magnificent gift of a little ovər half a crore of rupees to the 
cause of education in this country, have captured the imagination of 
the people of Indja and have spread,hts great name and fame far 
and wide, Sir Rash Behari held an imposing place inshe hearts of 
the Indian people. In this Court he attained the position ¢ of un- 
approached supremacy as an Advocate, and the walls of the Couft 
rooma have for fifty years reverberated with his luminous expositions 
of the law and his brilliant advocacy, Nobody ever heard him talk 
in these Courts without being powerfully {struck with the yigour and 
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originality of his discourse, the variety and extent of his knowledge 
and the scholar-like accuracy and “singular, appositeness of his 
language, His classic work on ths law of Mortgages in India afford 
evidence of an astonishing originality of conception, extent of learn- 
ing and force of reasoning. In him there was an union of a large 
heart, a lofty mind and a massive brain—qualities rare in themselves 
but rarer still in their combination. - 


“Shortly after his death, a gathering representative of the talent, 
the wealth and the public spirit of “his great city met under the 
presidency of the Earl of Ronaldshay, the then Governor of Béngal, 
and gave forceful expression to the depth and immensity of the loss 
which this country had sustained by the death of one of India’s most 
illustrious sons. That meeting appointed an Executive Committee 
in order that they might take steps to raise a suitable memorial to 
the illustrious dead. A substantial amount in aid of the memorial 
was promised at the meeting and Lord Ronaldshay announced the 
names of the donors at the conclusion of the meeting. - 


“In September last year the Executive Committee decided that 
the form of memorial’ should be a bust to be placed in a 
conspicuous positionin the High’ Court where Sir Rash Behari 
Ghose was the most outstanding figure for over half a century, With 
that object in view the Committee obtained the leave of the Hon’ble 
the Chief Justice to place whole of the funds at their disposal ia his 
hands and as a result of the deep and kindly interest which the 
Chief Justice took in the matter we find the bust safely brought out 
from England and made ready for to-day’s function—a function 
which has been graced by the august presence of Your Excellency 
the Viceroy. The Committee feel grateful to the Chief Justice for 
giving freely of his time in aiding the successful fruition of the 
cherished desire of the Committee to honour the memory of the 
departed great, The Committee are also thankful to the Chief 
Justice and the Hon’ble Judges of the High Court for readily giving 
their assent to the bust being placed ina most prominent position 
in the High Court whe Sir Rash Behari Ghose played so large 
a part, & e 

“In my Capacity as one of the Secretaries to tie Sir Rash Behari 
Ghose Memorial Committee, on their behalf and on behalf of the 
donors I formally present the béist to the Court.’ f 

The Hon'ble Sir George Rankin, Chief Justice of Bengal for- 
mally accepted the bust on behalf of the Court and asked His 
Excellency the Vicaroy to unveil the bust, . 
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His Excellency the Viceroy then paid the following tribute to 
the memory of that great man. 


“When Sir Rash Behari Ghose died ten years ago, it was 
rightly said of him that the Court had lost a great counsellor and the 
country a true benefactor. It is eminently fitting that in this place, 
where as a man he was held in such affection and esteem, and where 
as a jurist he occupied a place unique amorga great company of 
distinguished lawyers, he should be commemorated by the bust 
which I am privileged to unveil. 

t To my loss, it was never my fortune to know Sir Rash Behari 
Ghose, and many of you, among whom his memory is green, could 
have done fuller justice than I to the personal qualities which earned 
for him deep and lasting friendships, But, from the testimony of 
some of those friends, I know that he was a great and accomplished 
gentleman, outspoken in manner but tender at heart and full of 
that natural sympathy, which is perhaps the greatest of man’s 
endowments. 


“Of his achievements in the realm of law and public life it is not 
difficult to speak. His early academic successes led on to his selec- 
tion at the age of 29 as Tagore Professor of Law, and it was then 
that he first imparted form to a subject, then inchoate, of which he 
was to become the acknowledged master—the law of Mortgage in 
British India, 


“ His professional career was in some ways unique in the history 
of the Indian Bar, and good Judges have held him to be the greatest 
jurist that India has produced. It was once said of him by one 
whose opinion we may trust, ‘ there is not a single individual in the 
whole country who does not bow to the learned Doctor’s superior 
knowledge of law.’ 


* An erudite scholar, Sir Rash Behari found perennial delight in 
the company of authors old and new, and his advocacy was distin- 
guished not only by its depth of learning but by the richness of 
its style. 

“Though Sir Rash Behari Ghose had served since 188fin the 
Bengal Legislative *Council, and later in’ the Indian, "Legislative 
Council, he was attracted tothe forefront of political “life by the 
announcement of the partition of Berfgal in 1904, and thereafter he 
took a prominent part in current controvarsies. 


“ Rightly trusted for the sagacity of his opinion and ‘admired for 
the brilliance of his oratory, he quickly acquired a leadingsinfluence 
in this sphere of public life, In 1920 he wa elected to—but through e 


e 
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illness was unable ever to attend—the first Council of State under 
the reformed constitution. 

“ His public services in the cause of education form a record 
which can have been surpassed by few. His personal connection 
with the Calcutta University dated from 1879, when he was first 
nominated a Fellow of that body, and only terminated with his 
death, after long years of service, 

Scientific education in particular claimed his interest, for with 
keen foresight he realized that scientific knowledge must precede, or 
at any rate accompany, that development of industry in India which 
is essential to her economic weal, In this cause he spent by far the 
greater part of his fortune, for his munificence included such vast 
gifts as Rs, 27 lakha to the Calcutta University, Rs, a5 lakhs 
to the National Council of Education, besides many smaller—but 
yet large—bene factions, 


“It is a privilege, I value highly, to have been asked to participate 
in this tribute to one who from a full store of knowledge and wisdom 
gave so much to the service of his fellow-countrymen, Much in his 
life will remain an inspiration to those who occupy the stage that 
he has left, to those who study or who practise the Law, to those 
who are charged with the upbringing of the young and to those 
whose ways lie in the wider field of public life. 

“ All these, and many others who knew the man and his works, 
will rejoice to know that lasting honour is being done in the place 
where he, himself, would assuredly have wished to be remembered, 
to one of whom it should be said that he deserved well of his 
Motherland, ”” 


: . NQTES OF CASES. 


° . e 
L L. R. g Pat. 839. Provincial Igsolvency Act, sections 53, 54 A and? 58—Transactions 


1930. ; 
Mosammat Bechni 


v 
Sheikh Sadiqge, 


made within “two years of adjudication impeached—Onus of 

° proving good faith on whom lies—No receiver appointed—If 
creditor entitled to apply for annulment. 

On S bréught a suit against M on the 15th February ee and 

on the next day applied for attachment of M’s property before judg- 

e ment, Qn the 22nd February, M executed two deeds, one convey- 


e 
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ing his land to one B and the other transferring his house to his wife 
for dower debt, On the 2nd of July the suit by S was decreed and 
on the sth of August M preferred his petition in insolvency. The 
District Judge directed the estate should be administered summarily 
and no receiver was appointed, S applied for annulment of the two 
deeds of transfer by M under section 53 of the Provincial Insolvency 
Act and the deeds were accordingly annulled. B thereupon 
appealed. 


Held (ger Adami and James, JJ.) that the burden for proving the 
bona fides of a transfer by an insolvent within two years previous to 
his insolvency was upon the insolvent or the alienes. 


Hemraj Chamga Lall v. Ram Kishen Ram (1) and Official 
Receiver Tanjore v. Veddapta Mudaliar (2), followed. 


Held further that the restrictions of section 54A on a creditor to 
take action under section 53 applied only wherea Receiver had 
been appointed, otherwise any creditor might move for annulment of 
a transfer. 


(1) (1916) 2 Pat, L. J. ror. (2) (1924) 82 Ind. Cas. 450. 


es 


“Legal Practitioners Act, 1926, sections 3 and 4—Advocate, appoint- 
ment of, how terminated—Discretion of Court—Code of Civil 
Procedure, order TII, rule g—Costs to Advocates when services 
dispensed with, 


One A filed an appeal in the High Court on behalf of her minor 
daughter-in-law B through an advocate Mr, J. in 1927. A died in 
March 1929. On A’s death A’s widow C was appointed B’s guar- 
dian and she filed another vakalatnama onthe 2gth April 1929 in 
favour of the abovenamed Advocate Mr. J. who accepted the same 
on the goth April, 1929. On the 29th of January 1930 a petition 
was filed by C asking for leave to cancel the vakalatnama, dated the 
agth April 1929 in favour of Mr. J and two other Advocates of the 
Court. The petitioner failed to convincg the Court that there was 
sufficient ground to grant her leave to discharge the advoeates, 


Held (fer Jwala Prasad and Ross, JJ.) that the appointment of 
a pleader could be determined either by the client or by the pl&adere 
with the leave of the Court alone; and when not determined the 
appointment c ontinued and the pleader was entitled to all his costs 
` till the final termination of the proceedings. In the circumstances 
of the present case the petitioner was to pay the costs of the advo- 
gates before she could be entitled to discharge them, 


5a 


I. L. R. 9 Pat. 865, 
1930. 
aww 

Babni Radhika Debi 
v. 


Ramasray Prasad 
Chawdhry- 
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Atul Chandra Ghose v, Lakshman Chander Sen (1) followed. 


` Held further, that in the absence of a settlement of fee, each of 
the advocates was entitled to get as compensation the full legal fee 
separately as payable to a successful party under the High Court 
Rules, à E 

‘Vellanki Ramakrishna Rao Bahadur v. Patibanda Venkataramyya 
(2), followed, 

Sarat Chandra Roy Chowdhry v. Chandi Charan Mitra (3) not 

followed. 


(1) (1909) I. Le R. 36 Cal.609, (a) (1916) 38 Ind. Cas, ato, 
. (3) (r902) 7 C. WON, 300. ` ; 


The Hon’ble Sie Herbert Grayhurst Pearson, Kt. 


We are glad to find the name of Mr, Justice Pearson in the New 
Years Day Honours list, We beg to offer our hearty congratula- - 
tions to him, 
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NOTES OF CASES, 


Limitation Act, Section 23, Articles 120, 127, 144—Joint family LL. R. 54 Bom. 4. 
property—Parlition——Suit for declaration of a right to a share in 0d; 
Juture— Limitation. j "w 

Krishnaji Anajee 
_ A partition was effected on June 8th, roro, of the joint family E 
property. of the parties to the appeal and the father and his four 
sons each got a share. The father gave a portion out of his share 
to one of the sons by a deed of gift on January zotb, 1913 and 
another portion toa different son by a separate deed. K, one 
of the sons filed a suit on June 13th, r922 fora declaration that 
the property allotted to the father was agreed to be enjoyed by 
him and his wives for their lifetime and on their death was to be 
divided among the sons and therefore the alienations in favour of 
his two brothers were void, The Courts below held the suit was 

barred under Article 120. 

Held (fer Patkar and Vild JJ) (1) that the suit for a declara- 
tion of title to the property at some future date was governed by 
Article 120 and not by Article 127 or 144, 

Kodoth Ambu Nayar v, Secretary of State for India, (1) 
followed. 

(2) That the expresion “ joint family property ” in Article 127 
does not include the Property of tenants in common and the 
article refers to a claim to obtain actual possession, 

Amme Raham v, Zia Ahmad (2), IJsap Ahmed v. Abkramji 
Akmadji (3) and Yerukoia v. Yerukola (4) approved. Ps 

Gaurisankar EORR v, Almaran Rajaram (5) not fol- 
lowed, . 

-(3) That the Article 144 applies where there | is a prayer 
express or implied for actual dispossession. 


ve 
Anajce Dhondajee. 


te) (924) I. L, R. 47 Mad. 572. <- (2) (1890) 1. L. R, 13 All, 282. 
(3) (1917) . Le R. 4i Bom: 588. (4) (1922) I. L. R. 45 Mad. 648. 
( ) (6893) I. L. R. 18 Bom, 611. ° Fe 


Sn, 
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Francis Legge y. Rambaran Singh (1) approved. 

(4) That Section 23 contemplates a case where the wrong is a 
continuing one and not where the right is a continuing one, 

Rajak Venkata Giri y, Isakipalli Subbiah, (2) approved. 


S, R, 


(1) (1897) I, L, R. 20 All. 35 (2) (1902) L L. R. 26 Mad. 410. 


REVIEWS. 


The Privy Council Digest by A, S. Viswanatha Aiyar, B, A., 
B. L,, Advocate, Madras High Court, published by the Madras Law 
Journal Office, Mylapore, Madras, r930. Price Rs, 20, 


Mr, Aìyar has laid the entire legal profession under great obliga- 
tion by bringing out his Digest of the Privy Council decisions frowt 
the eariiest times up to the end of July, 1930, A complete collection 
of the judgments of the highest tribunal of the country cannot fail ~ 
to be of great use to people who have constantly to deal with law. A 
book of this description has a value of its ownand the manner in 
which Mr. Aiyar has presented the fruit of his labours has greatly 
enhanced that natural utility, The short notes prepared by him of 
every case not only give the abstract propositions of law laid down 
by the Judicial Committee, but also so much of the special facts of 
each individual case as will help aright appreciation of the legal 
principles enunciated in it, The learned author has also noticed 
the odtter dicta occurring in the judgments and quoted from them 
passages which may be regarded as classical. The whole production 
is characterised by remarkable thoroughness, lucidity and extreme 
judiciousness. We fully endorse the estimate of the work made by 
the Hon'ble Mr, Justice C, V, Anantakrishna Aiyar in his note of 
commendation contained in the Foreword of the book. While 
possessing certain special features of great mer, the book does not 
display any shortcoming in the general plan and scheme ordinarily 

e adopted in the execution ofea publication of this‘ description in 
order to facilitate reference. In short, the book is exactly what the 
legal pracjitioners will desire it- tobe. We have only unstinted 
admiration and hearty congratulation for the learned author and 
wish him complete success in his laudable enterprise. 
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Law of Easements and Licenses in British India by 
Brindaban Katiar, B, A., B.SC., LL. Bẹ Advocate, Allahabad High 
Court ; Second Edition 1930; published by Messrs, Butterworth 
and Co, (India) Ltd., 6, Hastings Street, Calcutta, price Rs. 14, 

Mr, Katiar’s book is now quite familiar to the members of the 
legal profession, and scarcely stands in need of any introduction 
or commendation at our hands, The mere fact that a second 
edition of the work has been called for within a comparatively short 
period cf some three or four years isan unmistakable proof of its 
utility, Prior to its publication the lawyers had to knock about for 
a clear exposition of the abstruse law of easements and the case-law 
relating to the same, and by bringing out the book under 
notice the learned author has supplied a real desideratum, Now, a 
lawyer grappling with the natural perplexities of the Easement Law, 
especially in places where the classical works like Peacock, Gale 
and Goddard are not easily available, does not feel quite so helpless 
as he did previously, inasmuch as he is now quite sure that witha 
copy.of Mr, Katiar’s book at his elbow, he will somehow or other 
get cut of his difficulties. The book under review all throughout 
shows that it is the handiwork of a veteran scholar who has himself 
well understood the subject and has fully succeeded in making the 
same quite intelligible to his readers. His exposition of the legal 
principles is very lucid and his reasoning is quite logical, The 
manner of his treatment of the subject makes the whole production 
an absolutely delightful and simple reading, It will perhaps be an 
appropriate description of the book to say that itis “the law of 
Easements made easy”, The whole subject has been critically and 
analytically treated and has occasionally been enlivened with free 
discussions of its basic principles both from juristic and equitable 
points of view. The opening notes under the caption, ‘Previous 
history of the Act” are particularly instiuctive and gives at the 
same time both the philosophy of the law of easements and the 
history of the Indian Easements Act. The treatment of the topics 
like “ Essentials of Easement”, "athe affirmative and negative 
easements”, “the aan of igst grants ”, “a right to the free 
passage of Jight and air ” etc, has been so very felicitous that even a 
hurried perusal of them will bring on the Consciousness that the law 
of easement is not really so yery stiff and dreadful as it is commanly 

- supposed to be, Our only grievance about the book is that it is so 
- highly priced that it may not be within the means of a good many 
, lawyers to go in far it, but however we have af the same time this 
consolation that an investment on it, if can possibly be made, wil] 
not go without a profitable return, ° 
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The Law of Evidense by Nrisinhadas Basu, B. La Advocate, 
Calcutta High Court, published by the Eastern Law House, Law 
Publishers; 15, College Square, Calcutta. Price Rs, 12, . 

We cordially welcome this new production of Mr. Basu, whose 
multifold activities in the cause of spreading cheap but convenient 
and useful legal publications have very gratefully been appreciated 
by the members of the legal profession. Ofall the enactments 
standing on the Statute Book of the country, thè Indian’ Evidence 
Act occupies the most conspicuous place and this remarkable posi- 
tion arises from the fact that there is scarcely any ‘other statute 
which enjoys so wide an application as this Act does. . We can 
hardly think of any judicial proceeding, be it civil or criminal, in 
which the provisions of the Evidence Act are not ‘brought into play. 
So a carefully prepared compilation (as the book under notice 
undoubtedly is) of the entire case-law relating to the rules of evi- 
dence which control all judicial investigations of facts cannot ‘fail to 
be of great use to the legal practitioners, The greatest merit of the 
book is its exhaustiveness and its comprehensive character, To 
whichever part of the book we have turned, we have found it fully 
packed with legal informations drawn from quite a multitude of 
sources, The notes and references collected under each individual 
section bear ample testimony to the learned author’s infinite capa- 
city for taking pains. We are glad to find that in trying to explain 
the legal principles the-learned compiler has, instead of .employing 
‘his own fpse dixifs, largely utilised the ipsissima verda of the learned 
Judges or of the notable English and American -text-writers, This 
is a well-conceived plan for.a publication which is offered -.to the 
lawyers as a help-book for hunting up references and not as an 

original text-book, The main topics under each section have been 
carefully culled out and indicated by bold head-lines-and the cases 
relating to them have judiciously been selected -practically without 
any omission. To have all the relevant cases collected at one place 
is an advantage which no body can deny, The learned author has 
also given a large number of relevant English and American cases 
and they will pove immensely he]pful in grasping the legal prin- 
ciples on which the whole Act has been based. .. The kook is quite 
-up-to date and takes notice of very recent decisions, ` It ia comfort- 
ing to find that the learned author has taken notice of the alterations 
recently effected in the definition of the term aftes/ation and inthe 
mode of proof of registered attested documents and has given all 
te recent cases iff which the effect of these alterations has been 
considered at great length. We do not, however, pretend to suggest 
that the book does not admit cf further improvement, but having 
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regard to the price fixed for the book it’ ‘is impossible . to get a 
higher standard‘of work and it would be ungenerous “to complain 
that the book has this or that shortcoming, `On the whole the book 
will be found quite serviceable to the practising Le and we can 
Ganvaliatlugly recommend it to them, 


“The Bengal Land Registration Act by R. N. Prasad, 
B. A B. L, published by Thakur Ramnandan Prasad of village 
Pareme District Shababad, Price Rs. 5. 


<: The Bengal Land Registration Act bas hitherto received no 
attention from our law-bock-writers and Mr, R. N. Prasad deserves 
our hearty congratulation for bringing it out of its neglectful obs- 
curity. Though the Act is comparatively of minor importance, still 
‘want af a suitable book of easy reference giving’ the adjudged cases 
arising under it and all cognate matters having some bearing on its 
‘actual operation has long been keenly felt by the legal practitioners 
dealing with the land registration cases as. well as the Government 
officials entrusted with the administration of the Act, and we ‘feel 
‘gure that the present publication will remove the inconvenience 
hithecto felt in the matter. It contains copious annotations, Govern« 
ment Rules and Notifications and a number of very valuable inform- 
“ations necessary for a proper working of.the Act. A succint history 
of the legislation of the Land ‘Registration law has bten given asa 
pielude to the:book and will prove an interesting study. A, number 
of appendices incorporating a great variely of subjects, such as the 
Tules of succession under the personal laws of the different commu- 
nities-inbabiting the province has considerably added to the utility 
of-the book by'making it self-contained for all practical purposes 
tind obviating the necessity of carrying a large number of law 
“books while conducting the Land Registration cases. The plan of 
the book has been well conceived and the relevant provisiong of the 
“Code of Civil Procedure, the Indian Evidence Act and the Revenue 
Sale Law which the lawyers may have occasion to make use of in 
connection with the proceedings under the Act will all be-found in 
thé appendices towards the end of the Book, LEvwen the usual Table 
of casewhas not been neglected.. The subject-index has been care- 
fally prepared. We have examined different parts of the book and 
‘we could not find anything init on which proper eattention has-not 
- been bestowed. - We have not the least doubt that the a 
well serves ‘the purpose with which it has been written, i 


_~ The. Guardians and Wards Act. bket: with The Indian 
‘fiajority. Act by Pramatba Najh Banerjee, Advocate, High Court, 
s 
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Calcutta, published by Butterworth & Co, (India) Ltd., 6, Hastings 

Street, Calcutta, 1931. Price Ra, 5, 
This is an up-to-date annotated edition of the Guardians and 
Wards Act together with the Indian Majority Act and in its compi- 
lation Mr, Banerjee seem; to have acquitted himself well. The-Act, 
as is well known, does not deal with the entire law of guardianship 
or minority with reference to the different systems of law prevalent 
in the Country, but with only one aspect of it, namely, that thé 
Crown is the pater patriae of all persons, whe by reason of: their 
immaturity of age or physical and intellectual incapacity, are incap- 
able of looking after their own person or property, and therefore it 
is the primary concern of the Crown to look after the personal’ and 
economic welfare of such persons, and as it is not possible for the 
sovereign power to take charge of the interests of each individual 
minor, its supreme parental authority has been delegated to the 
Court which (by means of the machinery provided by this Act) 
protects the minor’s interests and controls his affairs, This being 
the keynote of the whole Act we have init only the provisions 
regulating the appointment and control of guardians, For other: 
matters relating to guardianship we have to turn to the personal laws 
of the different communities of the country or other statutes, The 
learned author of the book under review has done well in not con- 
fining himself to the provisions of the Act itself but in attempting 
to supply “the gaps of the Act” as he calls them, Thus,, the 
design of the book is just what it should be, We have gone through 
a fair portion of his commentaries and we are satisfied that they 
fulfil the essential requirements of successful editing. The whole ` 
book is replete with relevant informations, carefully selected and 
systematically arrangei. The case-law bas been brought up to date, 
practically without any omission and the recent amendments, 
including even those of 1929, have been noticed and their import: 
and effect explained. The cases reported during the progress of the 
book through the press have been given by means of an addendum, 
The legal principles have been clearly set out and explained in the 
light of both Indian and foreign- pregedents and occasionally illu- 
minated with verbatim quotations from classical judgments or 
authoritative text-book8. ‘The learned author evidently has taken 
os immense pains over this book and has given us his best in 
it; We have examined the text of some of the sections and 
wo are glad to have to say that the text portion of the book 
does? not suffer from ‘any typographical inaccuracies, This is an 
‘attainment which very few Indian publications can boast of, To 
f : 
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enhance the general utility of the book, a huge mass of ancillary 
matters, such as the Legislative papers, Council Debates, High 
Court Rules, has been added. The subject-index is fairly exhaus- 
tive and seems to have been prepared with great care and caution, 
The book has been neatly printed and its general get-up is in perfect 
keeping with the reputation of the premier publishing firm of 
Messrs, Butterworth & Co, We heartily wish the publication a 
successful career, 


_ The Indian Sale of Goods Act by Aswini K, Ghose, M. A. 
B. L., Advocate, High Court, Calcutta, published by N. M. Ray- 
chowdhury & Co. Bookesellers and Publishers, rı College Square, 
Calcutta, 1931. Price Rs. 3. 


In the face of a plethoric plenty of annotated editions of the 
Indian Sale of Goods Act, any further contribution on the subject 
would naturally cease to have any more interest for us, but the 
manner in which Mr. Ghose has treated the subject has so much 
impressed us that we would render ourselves liable to a charge of 
sheer apathy or neglect of duty if we were to omit to say a few 
” words in appreciation of the multitudinous points of merit notice- 
able in his valuable production, Opening his book the first striking 
thing that we come across is the list of subjects which at once 
shows the stupendous character of the informations he has incor- 
porated in the book, Then comes the huge mass of legislative 
papers including the Assembly debates, which, as the learned 
author himself puts it, will greatly “facilitate the study of the 
literature on the subject”, Of course, reference is not permissible 
to such papers in Courts of law, but yet, as we pointed out on 
previous occasions, they serve to unfold the scheme and the under- 
lying principles of a statute and help the framing of arguments at 
the bar, When we come to his explanatory notes on the sections 
and the commentaries we are struck with the amount of learning 
he has brought to bear on them. There is scarcely any standard 
work on the subject which he has not pressed into service. 
Besides using Blackburn, Benjamin, Chalmers’ and Halsbury’s 
Laws of England, on which every annotator of the Act must more 
or less draw, the learned autfor ‘has in addition laid under contri- 
bution authorities like Willes and Aitkan, The notes have been 
prepared with great critical insight and free discussions, have been 
indulged in on the merits and demerits of the Act and suggestions 
made for further amendments, The citation of case-law on the 
subject is scrupulously up to date ; the latest’ English cases wifether 
reported in the Law Reports or the Times (dail), have not escap- 
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éd thé attention of the learned. author., To cite ‘an instance, of. bis 
vigilance, we find at p, to4.of the book’ a réferénce to the recent 
case of Nippon Yushen from “the Statésman”, as at the timé when 
that portion of the book was’ being: printed the case was not 
evidently reported anywhere ‘else,- but ‘when ‘that ‘cse wai 
subsequently reported in the pages of this journal (see s520 Le 
365), the learned author re-iterated his. citation with rèferencs 
thereto at pp. 273 and 339. For instances of. critical insight 
attention is invited to pp.. 171-173, where ethe learned author deals 
with the subject of railway receipts with reference ‘to the rule of 
jus disponendi, The whole book bristles .with such Idminous. 
‘matters and.it is not possible for us to make an. exhaustive enume- 
ration of all of. them, We cannot, however, help” adverting to 
the topic of Mate’s receipt for which the learned’ author -bas 
devoted an entire’ appendix (App. X). - The other valuable appéndi- 
ces and the three Comparative Tables have enhanced the 
utility of the book in an unmeasureable degree. Form: of plead- 
ings’in Appenix XI, mainly taken front Bullen and Leake- will--te 
found particularly useful by the junior members of the profession, ` 
The, get-up of ‘the book is quite up to expectation, We have’ 
every confidence that the legal practitioners as well as the commer- 
cial people will alike find the book immensely useful to them, = 
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NOTES OF CASES. 


Criminal Procedure Code, section 188—Indian Penal Code, sections 








- 379 and ¢11—Trial in British India of offence committed out- LER 54% Bom. 17t 


Side— Certificate of Political Agent, if essential, 


The accused were charged with the theft of a bullock from 

British India which was taken to a native state and there sold. On 
‘the bullock being traced, the accused were tried and convicted in 

British Court under section 379 and in the ‘alternative under 
section 411; On appeal it was held that the offence under section 
379 was not made out and the conviction under section 4rzx could 
uot stand as there was no certificate from the Political Agent under 
section 188 Criminal Procedure Code, There was an appeal by 
Government to the High Court, i 

Held (ger Patkar and Wild, JJ.) that in the absence ofa cer- 
tificate from the Political Agent as required by section 188 Cri- 
minal Procedure Code the charge for an offence under section 411 
could not be enquired into when the alleged crime was committed 
outside British jurisdiction, 

Held further that sections 179 to 184 are controlled by section 
188 of the Criminal Procedure Code and the alternative jurisdic. 
tion conferred by these sections can be exercised on compliance 
with the provisions of section 188. ° 
S, R, 


e ~~ Gs 


Civil Procedure Code, section 20, clausa (¢)—Suit for accounts— Con- L 
tract of agency entered outside Brilisk India—Some collectiohs ins 


_ Britisk India—Individual collection no part of cause of action, 


The parties to the suit Hand N wore residents of M, outside 
British jurisdiction, H was appointed the agent of N to, collect 
the outstandings of the business of N’s deceased father, This 


1929, 
we 
Emperor 


v. 
Sana Mathur, 


L.R, 54 Bom, 192 
io eee 


1929. ~ 
Aat 


Shah Sankalchand 
Hakamchand ° 


Ve 
Ambalal Nagin Das. œ 


16%, 


1. L. R. 54 Bom. 96. 
1929. 
Shiddapoa Irappa 
Revappa a Somappa. 


‘ THE CALCUTTA LAW JOURNAL, {Vor. LIII. 


contract of agency was entered into outside British India and all 
transactions relating to the agency were to take place outside British 
India. 

N filed a suit for accounts at A which was within British juris- 
diction alleging that the cause of action arose there, as H collected 
some outstandings at A. H denied the agency and the collection 
of dues and also raised an objection to the jurisdiction of the Court 
at A, The Subordinate Judge held on a preliminary issue that the 
Court had no jurisdiction and on appeal the District Judge held that 
in the absence of evidence it was to be assumed on the facts in the 
plaint that the Court had jurisdiction, H appealed to the High 
Court, 

` Held (fer Madgavkar and Wild, JJ.) that in a suit upon an 
agency, Tesponsible for accounts and refund, the general agency 

' alone with its liability furnishes the cause of action‘ and confers 
jurisdiction on the Court and not any individual act of collection.. 


S, R, 


Civil Procedure Code—Order XXI, rule 7—~Decree—~Appeal— 
Minor plaintif —Death of next friend pending appeal~No ‘subse 
titution—Appeal disposed of—Decree, if valid—Bxecuting Court 
cannot go bshind decree, 

One I who was the owner of two shops at T and B died leav- 
inga will in favour of his minor son S and appointed three 
executors among whom two were Nand D, A suit was filed for 
recovery of dues to T shop in 1922, The plaintiff was described- 
ag follows :—‘‘l’s shop, owner S, minor, by his executor N,” The 
dééision of the suit was partly in favour of the plaintiff, who 
appealed, Before the hearing of the appeal N died and no legal 
representative was brought on the record in his place, After the 
disposal of the appeal as such, the plaintiff applied that the appeal 
should be taken on file dggin and necessary substitution be made. 
This was opposed by the respondent, The District Judge refused 
tó re: ‘open the abpeal as the decree was not prejudicial to the 
eminor, -The plaintiff proceeded to execute the decree but it was 
opposed on the ground that the decree wasa nullity. The Sub- 
ordinate Jadge held it was not so, On appeal the District Judge 
held as there was no substitution of the real appellarit it Was à 
nullity. The plaintif appealed to the High Court, 
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‘Held (ger Madgavkar J.) that the fact that a next friend of a 
minor decree-holder appellant died during the pendency of the 
appeal and was not replaced by another would not render the 
decree a nullity, ifthe hearing of the appeal proceeded without 
objection, 

Held further that the executing Court had power only to 
consider the plea by the judgment-debtor that the decree was a 
nullity and was not competent otherwise to question the jurisdiction 
of the Court which passed the decree. ` 

Gora Chand Haldar v. Prafulla Kumar Ray (1) referred to. 

5. R, 


(1) (1935) I. L. R. 53 Calc, 166; 42 C.L. J. 1 


Civil Procedure Code, Order XXXVIII, rule 5, Appendix F, Form LLR. 54 Bom. 118. 
6—Sureiy— Security bond—Compromise decree without surety’s oag 
consent—Effect on the surety, — 

Mahomedalli 


One M applied for attachment before judgment in his suit Ibrahi mji 
against N. N offered to furnish security and the prayer was Laxmibai. 
gitinted and P accordingly executed a security bond in Form No. — 


6 in appendix F to the Civil Procedure Code, 


At the hearing a compromise was entered into between M and 
Nand a compromise decree was pasted by which the decretal 
añiount was to be paid by monthly instalments and it was stipu- 
lated that in default of two instalments the entire balance would 
be fecoverable, N defaulted aud M thereupon sought to execute 
the décree against the estate of the surety P, 


Seed 


The Subordinate Judge held the compromise decree did not 
absolve the surety from his liability, On appeal the District 
Judge held the compromise determined that liability. The plain- 
tiff appealed to the High Court. 

Held (per Kemp, A. C, J. and Blackwell, J.) that in the circum- 
stances of the case the surety was discharged from his ebligation 
when the compromise decree was pdssed unless it was proved that 
the compromise was in the contemplation of thg plafhtiff and the 
surety when the bond was executed, ° à 

Tatum v, Evans, (1) relied on. l 


3, R. p e 
(1) (1835) 54 L- T, 336. 


1.L. R, 53 Mad. 1. 


1929, 
ew 
A. M. Narayana Sah 
ve 
A. Sankar Sah. - 


— 


lL L, R. 53 Mad. 29. 


ens 


1929, 


ww 
E. V. Balasundara 
EMudaliar 


v. 
K. Mahamed 
Oosman Saheb. 
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Joint Hindu family—Partition—Separation of some members, others 
remaining foint—Subsequent partition—Shares how determined, 
There was a partition by which one member of the joint Hindu 

family of the parlies to the appeal separated from the family and the 
other members remained united. A subsequent suit for partition 
was brought by another member of the family and the question 
which came up for decision was whether or not the share of the 
member, who had previously ssparate1 should be taken into account 
in determining the shares of the different members in the present 
partition proceedings, The matter was referred to the Full Bench 
for the decision of the above question, 

Held (ser Coutts Trotter C.J, Wallace and Ayyar, JJ.) that 
that in the circumstances of the present case the shares at the 
subsequent partition were to be determined after taking into account 
the earlier partition and deducting the share already taken at the 
previous partition from the share of that branch a member of which 
separated, 

Manjanatha v, Narayana (1) followed, 

S. R, 

(1) (1882) I. L. R. 5 Mad. 363. 


Agreement to remunerats for offer of prayers for success in litigation— 
If contrary to public palicy—New heads of pubiic polity—Zf. 
Couris competent to deviste, 

M, a Mahomedan was engaged in litigation which, he hoped, 
would yield him a large sum of money. He requested B who was a 
Hindu and a Bhakta of the God Sri Subrahmanya to do puja to the 
God and pray for his success in the litigation and promised to re- 
munerate him to the extent of Rs, 5o00 for so doing. M eventually 
effected a compromise with the other party in that suit and got 
Rs, 32,500, B thereupon brought the present suit to recover the 
agreed amount, It was dismissed on the ground that the agreement - 
was contrary to public policy. B preferred an appeal, 

Held (ger Coutis Trotter C. J. and Ayyar J.) that an agreement 
whereby one party agreed to remunerate another for offer of prayers 
to God fag success in litigatiog was not contrary to public policy, 

Bhagwan Dat Shastri v, Raja Raw (1), distingtished. 

Held furthér thay it was not open to the Courts to devise new 
heads obpublic policy. ° i 

Janson v, Driefontein Consolidated Mines (2), followed, 

3. R, . 

G) (1937) 1. L. R. 49 AIl. 708. (2) [1902] A. C. 484, 


e ERE Sot 
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Hindu Law—Suit for partition by a son against father and brotker— 
Marriage expenses of the plaintiff's sisters—Liability of plaintiff 
for same—Right of son to get marriage expenses of his daughter 
on partition, 

One R, a Mitakshara Hindu brought a partition suit against his 
father and stepbrother, The father claimed that the one third 
share of the marriage expenses of his three daughters would be 

„met out of R’s share in the joint family property. The Munsif 
decreed accordingly, The Subordinate Judge on’ appeal reversed 
that portion of the decree, The father thereupon preferred an 
appeal to the High Court. ; 

Held (fer Ramesam and Reilly J], Jackson J. dissenting) that 
in the circumstances of the case the one-third share of the marriage 
expenses of the three sisters would be a charge upon the one-third 
share of the family property to which the plaintiff son was entitled. 

Ramalinga Annavi v, Narayana Annavi (1) distivguished. 

Held further that the son, on the other hand, was not compe- 
tent to recover after partition any portion of the marriage expenses 
of his daughter from the share of the father of of the collateral, 

S, R. 

(1) (1922) I. L. R. 45 Mad. 489 (P. C.) 


amene ae 


Indian Evidence Act, Sec. 92, cl. (¢)—Mortgage-bond—Discharge on 
part-payment whelher provable—ZIndian Contract Act, Set Oj3— 
Registration Act, Set, 17. s 5 
B sued R to resover a sum alleged* to -be the R due on 

a mortgage bond, R pleaded that the bond was jlisch’&rged by the 

payment of a smaller: sum as agreed to by -R, The Sube Judge 

dismissed the suit, B appealed to the High Court. The contention 
was that the discharge could not be legally proved. 
Held (ser Ramesam and Jackson, JJ.) that where & mortgagee 


agreed to take a smaller sum than what was due as a°complete` 





LL.R. 53 Mad, 84 
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Subbayys 
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LL. R. 53 Mad. 127 
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discharge and gave discharge at the time of payment, such a 
discharge was not an agreement within section 92, cl. (4) of the 
Evidence Act ; consequently the discharge could be proved by oral 
evidence, 

Mohim Ch, Dey v, Ram Dajal Dutta (1) and Srimaii Bhaba 
Sundari v. Ram Kamal Dutta, (2) followed. 

Jagannath v. Shankar (3) dissented from. 

Held, further that under section 63 of the Indian Contract Act 
no consideration was necessary for an actual remission. 
S. R, . 
(3) (1925) 30 C. W. N. 371. (2) (1926) 44 Cale. L. J. 269. 
(3) (1919) I. L. R. 44 Bom. 55. 


Appeal dismissed for defauli—Pleaders not sent for—If sufficient 
cause for restoratior—Fractice of Couris, 

These appeals are against the orders of the District Judge of 
Shahjahanpur who refused to restore some appeals which were pen- 
ding before him and which were dismissed for default, The circums- 
tances under which the appeals were dismissed are as follows :— 
One M, who as agent of the appellant was looking after the appeals 
attended Court on the day fixed for heating of the appeal, He had 
gone out to attend a call of nature and during his temporary 
absence, the cases were called out and were dismissed for default. 
An affidavit has been filed by M which stands unrebutted. The 
District Judge refused to restore the appeal. An appeal was pre- 
ferred to the High Court. 

Held (fer Mukerji and Bennet JJ) that as matter of practice when 
there are pleaders in a case they are always sent for by the Court and 
this is a salutary practice. This practice is followed even in the High 
Court. In appeals specially it is not absolutely necessary that par- 
ties should be present in person, As there was nothing to suggest. 
that the pleaders engaged were sent for the appeals were restored. 
P.N. R 


`- Civil Procedure Code, Sec, 151—Exæss Court fee paid by mistake— 


I, L. R, 52 All. 546 


— 


1930. 
wee 


In the matter of 
Chatbo Munna Lal. 


Courps inkerent power to issue certificate directing refund, 

In this cgse the applicant paid Court-fee of Rs. 195 instead of 
Ra, 185 by mistake. He made an application for refund of the 
excess Pourt-fee of Rs, 10 paid by inadvertance before the Subordi- 
måte Judge of Mainpuri. The learned Subordinate Judge was in doubt 
as to his power to issue a certificate, and he therefore referred the 
matter to the High Court under O. XLVI 1.1 of the Civil Proce- 
dure Code 
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Held (ger, Mukerji and Bennet, JJ) that although it is clear there 
is no specific section of the Court-feas Act or any specific rule under 
which such a refund can be ordered by a Civil Court, the Courts 
have inherent power under Sec. 1§1 to pass order ussing certificates 
directing the refund of excess Court-fee paid by mistake. 

PLN, R, 


Criminal Procedure Code, Sections IIO, 177, 118 and 256, 257— 
Light of a person called to give security to avail ssction 256— 
Applicability of section 257. 

Proceedings under section tro Criminal Procedure Code were 
initiated against K. During the enquiry K asked the Magistrate to 
summon some of the witnesses against him for further cross-exami- 
nation, but his prayer was refused. The matter coming on revision 
to the High Court it was contended that under section 117, sub- 
section (2) the entire procedure of a warrant case was applicable to 
a case of this nature, The point was thereupon referred toa Full 
Bench for decision by the Division Court, 

Held (fer Kumaraswami Sastri, Curgenven and Pakenham 
Walsh JJ) that section 256 Criminal Procedure Code, whicb 
entitled an accused to recall the prosecution witnesses for cross- 
exgzmination was not applicable to a person called upon to give 
security for good behaviour ; but he had the limited right given by 
section 257 of the Code, 

Chintamont Singh v. Emperor (1) followed. 

Venkatachinnayya v. King-Emferor (2) dissented from, 

8. R 
(1) (1967) L L. R. 35 Cale. 243. (2) (1920) I. L. R. 43 Mad. grt. 





Ciot? Procedure Code, Or, 44, r.I-—Leave to appeal in forma pauperis 
when lo ġe granted, 


21% 


LLR. 53 Mad. 173 
1939. 
ww 


In re. 
Karuthaswami 
Servai. 


I, L. R. 53 Mad. 245 


P, whose suit had been dismissed by the lower Court on the eer 
ground of limitation, applied to the High Court for leave to appeal ™ te- Peram Chéns 
in forma pauperis. The application was howevèr, yejected by a SF 
single judge of the High Court. It was not free from difficulty 
as to what section of the limitation® Act was applicable to the case, ° ~ 


P filed a Letters Patent appeal. 
Held (per Venkatusubbs Rao and Madkuoan Nair, , JJ) that to 
grant leave it was not necessary under order XLIV, rule x for the 


Court to arrive at a definite conclusion that the decree complained 
e 


e wh | 
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against was contrary to law but it was enough that the case was 
prima facis a good one, 

S. R. 


a pee 


I. L. R. 9 Pat, 930. MEE . . . 
ee Morigage—Contract indivisible— Exception when integritty broken— 


1930, Purchaser of mortgaged properties, rights of-—Right of redemption 
Musammat Azizu — Equities between parties how to be adjusted—Apportioninent— 
nis33. 


v Mortgagee entitled to what amount, 
Komal Singh, 


maenas 


J created a mortgage in favour of K in respect of his properties 
(a), (b) and (c), He also later on mortgaged (c) to D, K brought 
a mortgage suit in which D was not impleaded and in ‘execution of 
his mortgage decree the property (a) was sold and purchased by 
K, K’s decree was not satisfied and for the balance he took out 
execution again. But before this D had instituted a suit for his 
subsequent mortgage. K was not made a party to this D obtained 
a decree for sale ani on his death, his widow B purchased the 
property (c) in execution and subsequently sold the same to A. 

"K in his second execution purchased the properties (b) and (c) 

but he failed to obtain delivery of possession of the property (c) 
which had been sold to A. K thereupon brought the suit out of 
which this appeal arose for declaration of his title to (e) and for 
recovery of possession ofthe same. There was also an alternative 
prayer to allow Ato redeem (c) on such proportionate payment as 
the court might determine. A claimed the right of redemption in 
respect of the entire mortgage debt according to the decree, 
2 Held (fer Adami and Kulwat Sakay, 77.) that a mortgage 
contract was indivisible but where the integrity -had been broken 
the mortgagee or the mortgagor or the person having the equity 
of redemption could insist on apportionment of the debt on the 
several mortgaged properties and on partial redemption, 

Held, further, that the defendants’ right to redeem the entire 
mortgage was subject to the plaintiff's right of redemption, Hence 
equities were adjusted by allowing the defendant in the present case 
to’radeem property (c) only. aa 

Held, fugther, that the plaintif was to get, not the amount 
decreed but what was found due on accounting with interest at bond 
rate and the latter amount was to be apportioned amongst the mort- 


a : -giget properties according to valuation. 
_ Umesh Chunder Sircar v, Zahur Fatima (1), followed, 
A è SR ° 
a (1) (1889p 1. L. R, 18 Cale. 164 P. C, 


. — 
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Hindu Law—Mitakshara—FPartition between father and son= 
Grandmother not entitled to a share—Share of mother under a 
consent decree—The share devolving on her grandson—Such 
a share not joint family property, 


One G, a Mitakshara Hindu, had three sons R, M & H the 
last of whom predeceased him, On G’s death R and his son 
L filed a partition suit against-M, the sons of H and G’s widow 
C. There was a consent decree by which C wasto receive 
Ra, 20,000/- as her stridhan with full rights of ownership. On 
her dying intestate Rs 8000/- was to be spent on her obsequial 
ceremonies and the balance devided amongst her grandsons, C 
died intestate and without disposing off the above sum, There- 
after V, grandson of M brought a partition suit against his father 
S and V also joined his mother B and grandmother J as defendanta 
in the suit, The questions which came up for decision were 
whether the sum received by S from his grandmother C for- 
med part of the joint family property and whether V’s grand- 
mother J was entitled to a share on partiton, It was held by Davar 
J. that S was absolutely entitled to that amount and V had no 
interest in it and that V’s grandmother J was not entitled toa 
share, J appealed, 


Held (fer Norman Kemp, A. C. J. and Murphy, J.) that 
under the Mitakshara, on partition between a father and son, 
the grandmother was not entitled to a share, 

Sheo Narain v. Janki Prasad (1), followed, 

Vithal Ramkrishna v. Prahlad Ramkrishna (2), distinguished. 

Held further that the sum of money received by the plaintifs 


father from the latter’s grandmother belonged to him absolutely 
and the plaintiff was not entitled to any share in it, 


5. R 
(1) (1912) LL. R. 34 All, S05 F. B.. “(2) (1915) I. L. R. 39 Bom. 3736 
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_ The Law of Sale of Goods in British India. By Brinda Ban 
Katiar, B. A, B. Sc, LL. B, Advocate, published by Messrs, 
Butterworth & Co, (Ltd.), 6, Hastings Street, Calcutta, 1931; 
Price Rs, 


Though the supply of annotated editions of the Indian Sale 


of Goods Act has considerably exceeded the actual demand for — 


it, still we have not the least doubt that the legal profession will 
receive with a feeling of grateful admiration this new production 
from the unquestionably prolific pen of Mr, Katiar, Not many 
days ago we had an occasion to review in the pages of this journal 
another book by the same learned author, viz. the “Law of Ease- 
ments and Licenses” and scarcely before the ink of that review 
could get diy the learned author has put into our hands another 
work by him for review, How the learned author has been able 
to bring out another legal publication almost of an equal mag- 
nitude within such a short space of time will ever remain to us 
an inexplicable mystery. The book under review has been well 
„written and ere long will come to be recognised as a standard work 
onthe subject, The principle underlying each section has been 
clearly explained and the inter-relations between the different 
sections have been well brought out. The book is not a mere 
collection of cases, yet the reader will not miss in it any relevant 
Indian or English case to which he may desire a reference in the 
course of application of the Actin the Courts of law. The learned 
author has taken considerable pains over the book and to facilitate 
better comprehension of the subject has given a historical 
retrospect of the entica materials on which the provisions of 
the new Act have been based, For this purpose the learned 


author has found it necessary occasionally to refer to American | 


and Colonial cases. The short introduction given as a prelude 
to the book will sərvə to impress on the reader a gist of the 
whole subiect in a nutshell, All the connected enactments, 


Engli3f and Indian, and all the ‘legislative papers in connection - 


with. the present Act have been given in the appendices and 
this has considefably enhanced the utility of the book, The 
publicktion will undoubtedly ‘prove useful not only to the mem- 


ro 


bers of the Bench and the Bar but also to the mercantile _ 


communitieg who indispensably require a working knowledge of 
new provisions of the Act, 
Equitable mortgages in India. By Naratam Singh 


: 
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Bindra, B, A„ LL. B. Advocate: Published by R., S. Jaura,” 
B. A., B. T., the Students’ Popular Depot, Kacheri Road, Lahore: 
Price Rs, 2, 3 f 

This brochure is intended as a short treatise on the subject 
of Equitable Mortgages, The law on the subject. has hitherto 
been ina state of considerable uncertainty especially as regards 
the form of the writing resorted to for the purpose of evidencing 
the factum of deposit of title-deeds, and though the Legisla- 
ture has recently tried its best to clarify the law by embodying 
a clear-cut definition of the term “Equitable Mortgage” in the 
Transfer. of Property Act, still the practical lawyers who have 
got to complete transactions on behalf of their clients find 
their natural doubts and misgivings scarcely removed. A book 
of this description has been a long-felt desideratum to the 
commercial people and the banking institutions and the learned 
author must have earned their gratitude by placing this book 
in their hands, Within a short compass the book gives all the 
necessary and relevant informations which one ought to know on 
the subject, A few forms of writing used’ by certain Banking 
institutions as evidence of the deposit of title-deeds have been 
incorporated in the book and they “will prove particularly helpful 
to the lawyers called upon to act in connection with the comple. 
tion of Equitable Mortgages, The learned author 
would have better served the profession if instead of confining 
himself to the rudiments of the subject he had treated it a 
little more fully, We, however, wish him success in his 


enterprise, 
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OBITUARY. 


It is our painful duty to record the death of two of our 
friends—Mr, Sirish Chandra Chaudhury and Mr, Ramgati Sarkar— 
which sad events took place in quick succession. 


Mr, Chaudhury died on the 22nd of February last at a good old 
age of 81, He acted as a junior Government Pleader of the High 
Court from 1899 to r919 and practised in this Court for about 46 
years, He was a man of orthodox habits and of highly religious 
temperament, He belonged to a well-known family of lawyers and 
his first cousin late Babu Mahesh Chandra Chaudhury was a 
familiar and famous name in the old Sudder Dewany Adalat. On 
the asth of February last, the Hon’ble Chief Justice and all the 
Judges met together to mourn the loss of this distinguished man, 

* * * * * * * 

In Mr. Ramgati Sarkar, who passed away on the roth of March 
1931 at the age of 58, we have lost a great Sanskrit scholar anda 
perzon who had earned a distinction in the domain of learning. 
We all valued his sincerity of character, depth of learning and 
transparent honesty of purpose. Reference was made before Mr, 
Justice C, C. Ghose and Mr. Justice Mullick to the death of 
Mr. Sarkar, and Mr. Justice Ghose made a suitable reply on his 
behalf and also on behalf of the Judges. 
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ND a aman menmnrae mT 


‘NOTES OF CASES. 


ludian Income Tax Act, section 66(2)—Bad debis, when to be 
wwrilten off —Assessse cannot choose any year, 


One M was assessed for his income on his accounts for the 
Hindu Simvat year 1982 (beginning on October 18th. 1925), M 
had written ofa bad debt of Rs. 67,6t2 in his account for the 
year 1925-26 and he claimed a deduction of that debt from the 
taxable income for the assessment year 1927-28, The above 
debt had became dua to the assessee in tha year rgr2-13. The 
debtor became insolvent in 1920 ani obtained his discharge‘in 
1924, The Income, Tax Officer disallowed the assessee’s claim 
to-write off the debt inthe year in question, There was a refer- 
ence tothe High Court under section 66(2). 

Held (fer Marten, C, J. and Blackwell, J.) that’ the bad debt 
ought to have been written off within a fair and reasonable 
tims and it was not open to the assesses to choose any year he 
liked.. i i 
& R, 





Will-——Consiruction—Legacies given “subject to the aforesaid” le- 
gacy— Efect of, when estate insufficient to pay all, 
` A by his will ‘provided that out of his residuary- estate B should 
get Rs, 15,000 and “‘subjett to the aforesaid” legacy, -A directed 
payment of Rs, 1000 each to each of his grand-children and 
great grand children and to the two, Sons of B. It was’ found 
that the estate was not sufficient to pay all the legacies in full, 
A question arose asto how the legacies were to be distributed, 
Held (ger Taraporewaja J.) that all the legacies should rants 
equally and should abate proportionately, The words “subject 
tothe aforesaid legacy” did not indicate that the eaid legacy 
should be paid in full in priority to other legacies, 
S. R Doyo ‘ 


LLR 541 Bom. 430 


1929. 
aa 
The Commissioner 
of Income Tax, 
Bombay 


v. 
Vallabhdas 
Murlidhar, 


1. LR. 54 Bom. 273 
1925. ` 
ene) 
John Robert Ball 


ve 
Charles William Ball 


28a 


\. 
I. L. R. 54 Bom.326 


v. 
Popatlal Bhaichan 
Shah 


I, L. R. 54 Bom.352 


vat 
Usafali Ibrahim 


We , 
‘Faizullabhai Sheik 
Mahomedbhai, 


1929. 
rynt 


Emperor 


— 


1930, 
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Indian Railways Act, sections 108 and rar—Osercrowding ina 
railway compariment—Pulling of. chain by passenger— Whether 
justified, 

‘ One P was travelling in a third class Railway compartment 
which was intended to carry thirty passengers, At a station B. 
a complaint was made to the Station Master that the compart- 
ment was overcrowded as there were about five people in excess of 
its accommodating capacity and the Station Master noticed the situ-. 
ation but took no steps, As the train left the station B, the emer- 
‘gency chain was pulled by P and the train stopped, An: addi- 
tional reason for pulling the chain by P according to him was 
that two European passengers threatened to assault him and the 
station staff did not furnish him with their passes though asked 
for, P. was therefore prosecuted and convicted under sections 
108 and 121 of the Indian Railways Act. P moved the High 
Court. 

Held (ser Pather and Baker, JJ.) that no offence under sec- 
tion 108 Railways Act is committed by a passenger, who pulls the 
emergency chain because the compartment is overcrowded, nor 
does the act become punishable when it is done for the addi- ` 
tional reason of obtaining the names of certain passengers who 
abused him, Noconvictionin the circumstances is maintainablé 
under section r21 of the Act, 

S, R 


Arbitration without intervention of Court—Decree in terms of the 
award— Provision in the award for satisfaction of mortgage debt 
Jrom the mortgaged propertits—Applicability of order 34, rule 6 for 

` exegution against mortgagor personally. 
One U was the assignee of a mortgage which provided for à 
personal remedy against the mortgagor. Dispute arose between the 
mortgagor and U and this was referred to B for arbitration without 
the intervention of Court, B filed his award in Court and a decree 
was pasged accordingly, The mortgagor defaulted and U was held 
entitled to recover the princbpal with interest from the mortgaged 

property in terms of the decree. A final decree was passed’and U 

was also given liberty to apply under order 34, rule 6 of the Civil 

Procedure Code, The mortgaged -property was sold in execution 

but it failed to fetch the full. decretal amount. U thereupon sought 

to recover th® deficiency personally from the mortgagor, 


Held (Ber Murphy and Broomfield, JJ.) that'in the circumstances 
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the decrae-holder- was entitled to proceed against the mortgagor 
personally when the relief claimed was not exclided by the terms-of 
the mortgage or of the decree though the decree was passed onan 
award which was silent on the point. 

S. R, 





Contract Act, Section 219—Agency for finding a purchaser— Pur- 
chaser only introduced by broker—Brokerage, if entitled to— 
Quantum Meruit. ; 

R, a broker was employed by D to find a purchaser for D's 
house and D agreed to pay a commission for the work. R 
approached a party, who refused to negotiate through R, who 
thereupon asked D`to write to the party direct and negotiations 
were thus started and the party ultimately purchased the house 
at the figure, which R had suggested D to quote including R’s 
brokerage. On D’s refusal to pay tha brokerage R instituted the 
present suit, The trial Court decreed the suit but on appeal by 
D the decree was set aside, 

Held (ger Sen and Niamat-ullak JJ.) that where the introduc- 
tion by the agent was the foundation on which negotiation proceed- 
ed and the act of the agent really brought about the transaction, 
he was entitled to his brokerage though the actual sale was not 
effected by him, 

The question of guantum meruit did not arise where the terms 
were fixed by express contract, 

BR iin 


Transfer of Property Act, section 6, clauses (d):and (¢)—Land allow- 

ed to Hinds widow for maintenance—Transfer of her inieresi— 

Right to sue for mesne profits—Whether transferable—Hindu 
Widows Remarriage Act—Where applicable. 


One P transferred by a deed of agreement two plots of land to his 
widowed step-mother S for her maintenance. During hers lifetime 
S obtained a decree for possession of those lands but did not get 
possession, Subsequently she married again and there was the 
custom of her caste:for remarriage. Thereafter she execute 
a usufructuary mortgage of the two plots in favour of B and also 
executed a sale deed in his favour in respect of her right to damages 
(that is mesne profits) for two previous years, B théreupon sued 

- to enforce his rights under the two deeds, ° 


29% 
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Held (per Mukerji and Bennet, JJ.) that a Hindu widow had 
power to transfer her limited interest ia land assigned to her for her 
maintenance for her lifetime, when there was no special restriction 
against alienation and such transfer was not against section 6 5 (a) 
of the Transfer of Property Act. 

Held further that the Hindu Widows? Remarriage Act, No, XV 


; Of 1856, was inapplicable to a widow having the custom to 


I, L. R. 52 All, 710. 
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remarry and upon remarriage she did not forfeit her right to main- 
tenance, or her right to interest în land given her for maintenance. 
Held further that the transfer of a right to sue for mesne profits 
due in respect of a land, the land itself not being transferred, was 
void under section’6 (e). : . 


8. R 


‘ 


Transfer of Property Act, sections 2 (d) and 53— Wag} by a Maho- 
medan whose debis ives ere ORUNI transfes— Section 
53, if applies. 

One T, a Mahomedan whose debts exceeded his assets executed 

a deed of waqf in favour of his descendants and constituted 


himself the mutwali of the property for his lifetime, His credi- 
tors attached the properties under the wagt in execution of the 


decrees against him. T thereupon brought the ‘present suit for 
a declaration that the properties being endowed were not liable to 
attachment and contended that section 53 of the Transfer of Pro- 
perty Act did not apply to the waqfs as section 2 left the rules of 
Mahomedan Law in tact, 


Held (ger Sulaiman and Sen, JJ.) that there was no rule of 


` .Mahomedan Law which allowed a person involved. in. debt to. make 


a waqf of his property with intent to defraud. his. creditors. .The 
provisions under section 53 of the. Transfer of Property Act. did 
not offend against any rule of Mahomedan Law and were not in- 
operatige because of section 2 (d). 


S, R. . E ’ e 
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REVIEWS. 


The Law of Insolvency in British India by Sir Dinshah 
Fardunji Mulla, Kt. Published by James & Co, Rampart Row, 
Fort, 1930, Price Rs, 12. 


The Tagore foundation has been responsible before this for 
several excellent treatises on law which have illumined many a dark 
and tangled Chapter of Indian law. One can wish however that 
the authorities responsible for the administration of the trust were 
always as happy in the choice of their professors as they were 
when they called upon Mr, (now the Rt. Hon, Sir Dinshaw) Mulla 
to deliver a course of lectures on the law of Insolvency as Tagore 
Law Professor, The present volume comprises the lectures deli- 
vered by him on the subject. 


Sir Dinshaw’s unique and long standing reputation as a com- 
mentator of statute law has been established ever since he made 
his debut in collaboration with that tried veteran Sir Frederick 
Pollock in their commentary on the Indian Contract Act and has 
been piaced on an unassailable foundation by the Civil Proce- 
dure Code which soon followed, Since then both students and 
practitioners have had occasion to welcome several other works 
from his pen. But this book is perhaps the first outstanding trea-. 
tise on law which is neither a students’ text-book nor a commentary 
that has been attempted by the learned author, and the attempt 
more than sustains the great reputation already attained by him, 

Perspicacity and lucidity of exposition coupled with conciseness 
and accuracy have been the oytstanding merits qf Sir Dinshaw's 
works, nd this work is ne exception to the rule. While his 
text consists of the two Acts, the Presjdency Insolvency Act, and 
the Provincial Insolvency Act, by no means monuments of legis- 
lative draftsmanship, Sir Dinshaw has brought to his tr®ttment of 
the subject a wealth of scholarship on the subject of Insolvency 
laws and have clasifféd the general principles of the law With 
reference to histery and principle in a manmer which ought to 
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leave no question arising in insolvency matters dark or doubtful to 
the student of the book. 

The whole subject of Insolvency has been divided into twelve 
appropriate lectures and under each lecture the subject matter 
has been appropriately divided into heads and sub-heads in the 
admirable methodical manner with which readers of Sir Dinshaw’s 
books are familiar. And on each topic the exposition of the law 
is clear full and precise and done in a manner which must be extre- 
mely helpful to the student and the practitioner alike, The lectures 
are followed by the text of the Insolvency Acts under each sec- 
tion of which the author has added brief references to the pages in 
the Lecture portion in which the subject matter of the section has 
been dealt with, By this msans the reader is for all practical pur- 
poses provided with a full commentary of the Act side by side 
with a systematic exposition of the subject of insolvency, 

While the exposition of the law as it is, is of very great value, 
the special merit of these lectures seem to us to lie in the extrem- 
ely wise and sound critical notes with regard to the provisions of 
the law as they stand. Itis notorious that the drafting of these 
Acts, notably of the Provincial Insolvency Act is extremely unsatis- 
factory and that evan with the great deal of tinkering that the 
original Act has undergone it still remains full of loop-holes, But 
apart from defects of drafting the scheme of the Act itself is far 
from adequate for the purpose of dealing with insolvency in the 
way it ought to be dealt with as a matter of state policy, It isan 
open secret that dishonest debtors too often take advantage of the 
provisions of this law for slipping out of the hands of their credi- 
tors, and as Sir Dinshaw Mulla points out in several places, the 
defects in the legislation and in the machinery provided by it for 
the administration of the law, specially in the mofuasil, offers elabo- 
rate and tempting opportunities for escape for him. In his first 
lecture’ Sir Dinshaw makes a number of useful suggestions for 
amendment of the law, which, if followed will make the adminis- 
tration of the law of insolvancy more adequate and more in accor- 
dance with principle and justice. This is followed up by a number 
of suggestions for minor amendments ån the other lectuyes, We 
trust that the legislature will give ita closest attention to the sugges- 
tions pf the learned author, ` which, weighty in themselves, gain 
added weifht and importance by the scholarship, practical wisdom 
and sagacity of the author no less than by the eminent official 
positton he now hold& l 

But as the authar himself points out “no amount of legislation 
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can do any substantial good unless a change is made in what l 
may be called the subsidiary machinery for the administration of 
insolvency in Intia” and we may add in the equipmentof the mofu- 
sil judiciary in the knowledge of the principles of insolvency law. 
We trust that Sir Dinshaw’s recommendations for improving the 
machinery will receive proper consideration at the hands of 
the authorities and so far as lawyers, judges and official receivers 
in the mofusil are concerned, we should earnestly recommend them 
to study and digest these lectures from beginning to end if they 
want to keep clear of the many pitfalls into which they fall, result- 
ing in protracted proceedings which sometimes amount to judicial 
scandals, For one who has studied -Mulla’s book on Insolvency 
there will be no excuse for blu ndering in the correct administra- 
tion of insolvency law. 

Trial of Motor Car Accident Cases by Andrew Dewar Gibb, 
1930. Price zo #, net. 

This is a book of a type with which we are not very familiar in 
this country. It is designed to assist the lawyer who has to conduct 
a motor car accident case to prepare and conduct the case, For 
this purpose avery complete questionnaire is framed for the exa- 
mination of each of the various classes of witnesses whose evidence 
becomes material in such cases, The questionnaire embraces every — 
possible question which may arise in such cases. In the second 
part this questionnaire is elaborated and against each question or 
set of questions are given notes showing the bearing of the answers 
to these questions on these cases and their legal consequences, 
The references to case law are comparatively few but the notes are 
concise and to the point. 

Lawyers who have to conduct motor car accident cases will find 
this book helpful as it will inform or remind them ata glance 
what things he has to look for in order to support the case of his 
client and what questions he must ask to the adversary and what 
matters he must bring out by his own evidence, With this book at 
his side such a lawyer will have no excuse for leaving any gap or 

* lacuna in his case through overdght, s 

Company Management by H. C, Emery ; 4th Edition by 
F. J. Varley. Published by Effingham WilSon, 16 Copthall Avonig; 
E. C. 2, 1930, ; ~ 

This is anew edition of an old book, but practically it has 
become an entirely new book. The English Cqmpanies Act of 1929 
has made such profound changes in the law and, even where the 
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old law is continued the matter has been so drastically rearranged 
` and recast that a new edition of a book on the law of Company 
management had to be a new book altogether, 
The book is intended to provide a hand book for Company 
- managers relating to the part of Company law with which they are 
concerned every day. The plan of the work consists principally in 
setting out the material sections of the Campanies’ Act and brief 
notes and summaries of other matters which are not material. The 
notes are few but very precise and apposite, The book will be found 
useful by Company managers for handy reference, 


NOTES OF CASES, . 
Specific performance— Usufructuary mortgage with possession—Consi- 
deration for mortgage remaining unpaid—Suit for recovery— 
Difference from mere contract to lend, 


1. L. R. §2 All. 761. 
1930. $ 


—_ 
Shenpatl” stugh J executed a document in favour of S which represented a 


Jagdeo Singh.. compound : transaction of sale and mortgage. Under it for an 
ee agreed sum, some specific shares in a particular property of J were 
sold to S and certain other shares in the same property were 
mortgaged to him with possession, Out of the stipulated 
amount certain payments were made by S, which would represent 
the bulk of the consideration for sale and the amount unpaid would 
represert the balance of the sale consideration and the whole of 
the mortgage, J brought the present suit for the recovery of the 
balance of the agreed sum. 

Held (per Sulaiman and Kendall JJ.) that asuit by the mortgagor 
to recover from the usufructuary mortgagee the money for which 
the mortgage was made and possession delivered was not merely 
a suit for mere specific performance of contract to lend money, 


‘A mortgage is a conveyance and not a mere contract for loan, 
. . Ld 


e 
E.R. b 
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HANDWRITING IDENTIFICATION, 


The Selection of Standards for Comparison, 


In many Disputed Document enquiries in Courts in India, 
Experts in Handwriting are frequently supplied with meagre 
material or with material of the wrong sort upon which to- 
base an opinion, It is not enough for a Court to get a suspected 
writer to sit down and write a few lines to dictation or two or 
three signatures to act as standards for comparison, This method 
does not adequately safeguard against intentional disguise by a 
dishonest party, It may not eliminate sufficiently some effects 
of self-consciousness or any other effects that may be brought to 
appear in the writing when executed in the Court’s presence. 

A definite procedure can be conveniently followed whereby 
proper standards to suit different circumstances can be obtained 
for comparison with disputed writings or signatures. No Court 
should overlook these instructions, which in the writers’ experi- 
ences have been found to be effective and in accordance with 
the best principle, Handwriting Identification is a recognised 
Science and as such it is “ bound to face fearlessly every problem 
which can fairly be presented to it”. In this country Police 
Investigation Officers rarely adopt correct measures to supply 
proper standards for comparison. Very often their standards are 
nothing more than half disguised or bungled specimens, They 
have been known to place a questioned document before a sus- 
pected writer and by domineering make that individual write out 
not merely the contents of the questioned document but closely 
copy it, The result is that peculiarities or idiosyncrasies attaching 
to some letters of the questioned docyment are reproduced in the 
specimen gtandard though they may not haye begen ordinarily 
typical of the natural habit of the writer. Unger such conditions 
standards or Request -writings are generally unnatural and lifeless, 
They do not fully exhibit.a writer’s individuality which is Seriously 
affected by forced incorporation of strange features, 

A suspected writer should not be allowed to see the Writieg 
ona questioned document at any time. Its cpntents and sen- 
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` tences should be arranged in the form of a narrativa which should 
contain several words and expressions culled from the questioned 
document, After-this preparation the matter should be dictated 
slowly and clearly and then again fairly fast.. The narrative — 
according to its own merit will materially help to divert the writer's 
mind and attention away fromthe writing process and counteract 
to a great extent intentional disguise. 

Three or four different sizes of paper and different kinds of 
pens and inks should be used. The. writing should be done on 
three or four different days, as no, pen-man however skilful and 
rezourceful can maintain the same disguise on different days and 
on different sheets. of paper. In addition to dictation the sub- 
ject matter of the Request writing may be typad and placed 
before the’ suspect if this be found more convenient, If ‘the 
questioned writing appears on ruled paper or in columng theRequest 
writing should be done on similar paper. It is essential that 
Request writings should not be scanty but extensive if they are 
to afford abundant and valuable data for comparison, The decree 
and extent of variations habitual with a writer may be properly 
studied by an Examiner if given extensive standards for examina- 
tion. Variations in Kequest writings always require consideration 
by an Examiner whenever two or more separate coe writings 
or signatures are to be identified. 

When a Police Officer can obtain one sheet of. specimen 
Requeat writings there is no reason why he should not obtain some 
five or six sheets from a suspect, It costs nothing to exercise 
tact ‘and patience. Criminals like any pther human beings may 
be expected to respond to courtesy, 

"As regards the identification of questioned signatures the best 
standards for comparison are those which come nearest in dates 
to those of the questioned and are to be preferred to those of 
remote dates, Signatures executed within three to four years of the 
questioned signatures may be adopted as standards for comparison, 
Signatures written under abnormal physical and mental conditions 
should not be ugually employed as standards when questioned 
signatures are “alleged to have Begn written under normal circum- 
stances, . ` 

Forgeries shave sometimes been based on obsolete models, 
A thrgpological study of a large range “of signatures would be helpful 
to determine the period during which a writer has been using, a 
patticular type or gtyle of signature and if the type has been found 
to be varied or changed at the alleged date of questioned signature 
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then forgery is proved. Signatures of many people have been 
known to show some general but gradual change over different 
periods and it therefore behoves the Examiner to select that par- 
ticular class of signature as standard which corresponds with the 
period or date of the questioned signature, It should be remem- 
bered that some persons have different types of signatures for differ- 
ent purposes, 

In the casé of a well developed and skilful signature one 
standard may suffice for comparison when a questioned signature 
looks suspicious by its own bungled and lifeless condition, 

If possible standard pencil writings should be compared with 
questioned pencil writings, though pen and ink writings of some 
writers are eligible to act as standards, 

In India, Powers of Attorney (Vakalatnamas) in the case of 
a regular litigant are often unreliable as standards, The signature 
on a Power of Attorney to suit the convenience of a litigant has 
often been known to be written by a Pleader’s Clerk or by some 
estate agent, These classes of standards are usually supplied in 
Will Cases and are presumed by the Courts to be genuine, During 
cross-examination of an Expert witness engaged in the Case much 
damage is done to the Cause by his being confronted with a large 
amount of fundamental differences between these so-called stan- 
dards and others found on authenticated documents, such as 
Registered Bonds, Deposition sheets etc, 

In addition to “ad hoc” Court standard specimen writings or 
signatures other signatures on reliable documents which have no 
direct bearing on the Case should be furnished, 

Henry F, Bennett, 
Stephen P, Kirkham, 
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A Commentary on the Indian Sale of Goods Act 1930 
by M, N. Kanjilal, M, A., LL. B., Barrister-at-law, Calcutta, The 
Art Press, Price Rs, 6. ; m 

This neatly printed little. volume on the recent legislation 
regarding the sale of goods in this county has been on our table 
for some time past and, we have had very pleasure moments of 
delightful study over. a fair portion of it. Its learne™ author is 
already quite well-known to legal circles and scarcely standsiin 
need of any introduction from us, The pian of the book & vary 
much the same as that adopted in his othe work on the Law of 
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Contract, and may be said to be his own invention. Though 
different people may think differently of the advantage of his 
method, still speaking for ourselves, we very much appreciate his 
anatomic mode of treatment of a legal subject, Its intrinsic worth as 
ascientific method apart, there is an element of freshness and 
novelty in it which itself lends considerable charm to the whole 
thing. The learned author takes up the generic legal propositions 
for discussion and breaks them up into their component legal 
concepts indicating in details how variation in the combination of 
circumstances produce a variation in the practical results, illus- 
trating always his points by reference to the adjudged cases, One 
great merit of this system at any rate is this that it gives the 
reader a comprehensive view of the whole subject, so much so 
that if he is called upon to work upa legal problem he will, with 
the help of the simple logical processes, reach to his result almost 
with a mathematical certainty though he may not happen to remem- 
ber a slngle judicial precedent, The baneful effect of storing up 
ill-assorted legal principles without scientifically reducing them to a 
juristic entity most rutblessly manifest itself in the multifold diver- 
sity of judicial opinions even on most elementary propositions, 
We heartily congratulate the learned author at least upon his 
honest attempt to guard against this evil. Though moulding his 
work in the cast of a text-book, the learned author has rightly 
thought it necessary to co-ordinate his topics with the sections of 
the Sale of Goods Act and has for that purpose all throughout given 
marginal references to the corresponding sections of the Act, The 
Act itself haa been given asan appendix, and there inthe margin 
the page references have been given to locate the place at which a 
particular subject has been dealt with. The statements of law in the 
book are fairly accurate and precise and the reasonings quite logical. 
Necessary references to the connected statutes and the English 
Acton the sale of goods have been given. The Comparative 
Table given towards the beginnirg of the- book will be found 
particularly helpful and the history of the law of sale of goods 
given at the very autset in Chapter «l is rather interesting. Omis- 
sions so inevitable in-the first edition of a book: are ao doubt 
there, as for instance, the nop-citation of the case of Nippon Yushen 
in 52 C. L, J. 36% but they are of such aq immaterial character’ as 
not to deffact from the merit of the book in‘any way. The get-up 
of the book leaves nothing to be desired .and its price, having 
regarfl to its neat execStion, can scarcely be called immoderate, 
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